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THE FLTLRE OF ENGLISH IN INDIA 
[Thesis read at the Thud All India \\ ntrs Conference (P E-\ ) Annamalainagar ] 

Bi 

V G Ramachaxdran m a. , el, 
id tyi t Tirukoilu* 

4 Mr President and Brother Men-of Letters 

I erase sour permission to read this paper on the ‘ Future of English m India ’ 
With the emergence of Ind a as a free repube, free to mould its osvn destin> 
in the comity of free nations of the world, the question has arisen sshether India 
should des elop a natioral language of her osvn and exclude the usage of English 
altogether There can be no doubt v hates er as to the utter desirab-iit} of expand- 
ing Hindi as the common language of the countrs though even on this m some 
parochial minded States such as the Tamilnad, there is propaganda against Hindi 
Theae protagonists would see in u a menace to the growth of Tamil the regional 
language But at the same time thes forget that if Hindi is not des eloped, there 
is no other language s\ hich could take the place of English s\ hich hitherto has been 
the language of the courts, officer:, colleges and public forum in the whole of India 
These regional zealots w ould e\ en like the medium of instruction in colleges and 
schools to be nhoil) m the regional language in all subjects including mathematics, 
science, etc Thes would object to Hmdi being used for ans such purpose 

The question therefore arses if it is advisable at all to remove English from its 
old position as the language pre-emmenth fitted for official and non-official purposes 
With all the prejudice' engendered m \er> mans States against Hindi, it wall be 
preposterous to do awa} with English which has practi calls been recognised as one 
of the languages of India If English is erased from common use I \ enture to fear 
that parochialism will run not in the States of India and instead of cohesion we will 
herald dmsion W e are not patriotic enough to popularise Hindi and slow 1\ eman- 
cipate it as the official language of all India Even ffi we achies e this, the question 
further arises if it is not ads-antageous to India to encourage the spread of lose for 
the Engine language It cannot be gainsaid that it is not our regional languages 
that brought about our freedom It is English which took deep root in the 
♦Oil of India for the last one centun , that animated us united ls and put us on to 
an cnquirv and drov e us to fight our battle of freedom Our modem civilisation 
is entirely due to the English language The Bengalee, the Tamil, the Gujerau, 
the Telugu, the Punjabi, etc , all m-t under the leadership of Mahatma Gandhi 
J-3I 
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who b) his magic spell expounded in simple English the utter need for getting rid 
of foreign bondage 

But for the English language, there would have been no cementing force in 
the peoples of India That is the truth, the whole truth We have learnt English 
and have begun to thmk of it as our own As Dr C P Ramaswamy Iyer put 
it, the grandeur of our culture is one of assimilation from wherever ve find it 
We found English good useful and noble \\ e found it useful for exchange of ideas 
as between man and man. State and State within India, country and country out- 
side India We produced stalwarts such as the late V S Srinivasa Sastn, that 
good and humble Servant of India who spoke English better than Englishmen 
The English of Jaw harlal Nehru as revealed m his Discovery of India and nuxoex 
rous other books, the English of Rabindranath Tagore, Sarojmi Devi, Dr C P 
Ramasamy Iyer, Sri K M Munshi, the late Sn S Satyamurthy and a galaxy of 
other publicists m India is the envy of the world We have perfected and ennobled 
English and we could call English in a way as our own W e have grown in our 
stature in India and n the international field by the use of that language 

Let vis not reduce out site or stature by disowning English, which is, as it were, 
part of our assimilated culture There is no shame in such assimilation Hindu 
Dharnuc history shows how it had grown through ages by such assimilation Buddha 
and his doctrine was antagonistic to the Hindu Sanatamst ideal but we saw Buddha 
hailed latterly as a Hindu avatar and his teachings imbedded in our religious litera- 
ture Language also grew richer by such assimilation The most ancient language 
of India, Sanskrit has enriched the various regional languages Tamil as it >s com- 
monly used has such admixture from other languages including English 

That deterioration creeps in if once we lower our obyectiv es, is made apparent, 
m the fetish we have exhibited in our mania for Tamilising everything In the 
Madras State we pushed through in the school stages Tamil as the medium in 
science and mathematics , we reduced the importance of English WTiat is the 
result’ Pigmies arc the result The students’ growth got stunted as the Tamil 
equivalents for scientihc terms was a retrogade step m the acquisition ofknowledge 
which had an easier vehicle in English Our Graduates of the post Independence 
days are equivalent to the Intermediate college bovs of the pre Independence days 
That is the whole truth The result is we have a desire as exhibited bv this Annama- 
lai University to introduce an entrance course for one year after the S S LC so 
as to fit the boy to a collegiate course All this trouble arose on account of our 
fetish for the regional language at the expense of acquisition of true knowledge 
by a convenient vehicle or thought \1 e are doomed if we think only of Tamil and 
ignore Hindi and English We arc likelv to be in the vanguard of civ ihzation if we 
retain only Hindi, and ban English or -»l'ow it to rust 

Let me recall Uic golden word* of Dr C P Ramasamy Iyer which he uttered 
in his Convocation Address at Poona in September, 19^3, where he lamented 
the false pride indulged in by parochial elements He said "So much prejudice 
has been imported into the discussion of this ‘ English * question that it is altqost 
a matter of pride for many students and some even of the teachers to sa\ that 
they do not bother themselves about the English language which was forced 
on us by foreignen In the result the knowledge even of fairly simple English 
spoken, or written is progressivelv deteriorating" Then again the learned Vice- 
chancellor of the Annamalai University adverted to the danger of over-emphasising 



THE SUPREME COURT JOURNAL 


M3 


=9543 

even Hindi at the expense of English He posited “ Having admitted the impor- 
tance of dev eloping our own national language for many admimstrativ e puposes and 
to eliminate the segregat-on of the so called elite from the masses of our country- 
men, we must note that the world has now contracted and that the new and rapid 
means of communication and the present international status of India have necessi- 
tated continuous and lively contacts with the rest of the world not only m the 
trade and commerce but in all aspects of knowledge and activ lty m order that the 
men and women of India may play their part worth Jy in the several direct-ons 
m which they may have to proceed It is well not to ignore or oppose the inevitable 
claims of a tongue which owing to many historical and other accidents v= rapidly 
becoming the universal language of todav and has displaced most of its other rivals 
like Spanish, French and German ’ 

So it is foolish to retreat from our international contacts W e will be doing 
that if we ignore English which is now the only world language The appeal 
of Indian scientists like Sir C V Raman or Jagadish Chandra Bose, or of statesmen 
like Nehruji and Rajaji rn the international sphere is due to their Erghsh language 
Our Nehru,! occupies world eminence on account of his capacity to deliver the goods 
in English Our international contacts our courts our business and our adminis- 
tration will doubtless suffer if we erase English from India It is not a question 
of how soon we should get nd of English The question is if we should give ud 
“ Engltsh at all ’ It has become part and parcel of our growing cnnlization 
We mav not disown or refuse to enrich our indigent national culture on that account 
By all meas we shall develop Tam 1 Hmdi and Sanskrit But on no account shall 
we reduce the place of Enclish m all essential matters where we require it To 
replace English is rather difficult We can doubtless make Hindi the common 
langi age o r all Indians to speak to each othe' or write to each other Ir certain 
matters of lesser import m the official sphere Hindi could be used Hindi could 
also be the vehicle of expression in the colleges and schools But even there how 
for Hindi could supplv enouch fluent and intelligible vocabu arv for scientifc ex 
p’-es'ions in cheirnstrv, mathemau-x phvs cs natural science, etc is yet to be seen 
Developing our hnov ledge o r sciences in this rigid wav will hardlv lead us to f iTher 
discoveries Our s i-rce v ould become regimented and turned in gro tb not 
being able to follow world thought in the sphere of science which can only be in 
English 

It ma be stated we could translate important foreign hooks into Hindi But 
this is to ignore practical difficulties I venture to tjjo'e again Dr C P Rama 
samy Iyer irom ins Poona Convocation Address There was an evparinr-n*. ui this 
dirertion made v i 1 e Osmama LiavenW in rc'ation to Lrdu and it as found 
that by the time that an important text book was transalated into I rdu another 
edition had come out Further at the present day the progress of knowledge ts 
chronicled and stimulated by periodicals, magazines, and critical literary or scien 
tific reviews pub Wed weeUv, moothlv or uarterly A lost of the results are avail- 
able in Fnghsh T i translate all these ma^a’ines and reviews as and when thev 
appear would be nancirllv and practicallv a monumental task To trarslate 
even a fraruon of the mi hen of books extant in Engluh in all categon“s of Utemry, 
artistic and vri-ntilie creativ itv is a Utrci lean I aba s To ignore o- to shi t ourselves 
out from these con nhutioi * to knowledge would Ir* to handicap ourselves There 
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are few literatures m the world which can maJ the English langaaee in the variety, 
coxnpi ehensiv eness and many sidedness of its output ’ 


So to deny our cl ild'en this grind vehicle of thought, English, is to denv 
them the great opportunities we have had m current civilized thought Our 
youth will get stunted m outloot ana pigmies m stature We will lose the reputa- 
tion we had gamed in the international world No mot could w e send a Ram?samy 
MutMtar 01 persons 1 Le the Gopalasamy Avyargar to lnternatlona , con 

feienccs our south who go f r foieign studies will he at a w Jisadv mtage The 
universal vehi le of t h o ght is English and India stands *0 gam hv retain ng her 
resplerdant standard in the Lno ’ed^e of English TTi s has verilv become tradi- 
tional with India This All India \\ riters’ Con r erence is itself a proof of the excel- 
lence of Fnglisr as a me mn for exchange of the latest thought \ ou j replace 
this by Hindi I am sure it wall be a dismal failure though we may cover it up by 
a grand nat onal aroma around that Hindi may capture the market place and 
probably also the home But it has yet to develop vocabulary to capture htera 
turc science and law Even if it does — and I am sure to achieve that, it may require 
more than fifty years — even then it cannot replace English in the sphere of inter 
national thouch* V» e have to tram our ambassadors politicians, and administrators 
with a fluency in English Our law courts cannot interpret modern juristic ideas 
except in English At any rate the High Courts and the Supreme Courts cannot 
function without English for a century and more Even at the district level, while 
examination of witn-sses may be in the regiona' language or Hindi, the judgment 
of courts cannot but be in Engl sh as the law of the land with its complex legal 
terms and technicalities inherited from English jurisprudence, cannot be reduced 
♦o Hindi Hindi has not any great literary past as Sanskrit Hindi is yet to be 
developed The Eaw Lexicon, Constitutional law, Law of property, Contract, Specific 
rehef Easements, etc cannot be easily translated into Hindi The numerous 
Law reports which form precedents from 1880 to 1954 which run into millions of 
volumes cannot easily be translated into Hindi Nor can the thousands of Law text- 
books be so attempted So it is high time that we, free Indians, realize that there 
is no limit to one’s acquisition of knowledge There is no limit to one’s thirst to 
read all languages inclus \e of English It is not against the tenets of true patrio- 
tism if we retain our knowledge of English, which as we stated before due to various 
historical factors have had - permanent footing in India Let it be understood it 
is to our advantage nationally and internationally if we stick to our stock of Enghsh 
which has become the biggest factor in the world as the most widelv known language 
of international thought Let us who have become tall on account of our 
association with the English language not reduce ourselves to the stature of frogs 
in the pond refusing to sec the vast sea ahead Let us shed our inferiority complex 
tn thinking that a knowledge of Fn^lish will make us mverselv shrink in our out 
put of patriotism We mav develop Hindi as the efficient national language and 
aho develop our regional language for local use but it will be suicidal if on this 
score we minimise the importance of English English should always be retained 
as a compulsory language in schools and colleges It is good also to make Hindi 
compulsorv if onlv we shed our inner complex for the regional language The 
growth of the latter and the love for it can m no way jeopardise the spread of Hindi 
It is preposterous to say we arc patriotic Indians and vet arc against developing 
Hindi as our national language It is still more ugly when we declare our fiat 
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against English If both Hindi and English are taboo how are w e to e\ 011*6 ourseh es 
through the regional language’ 

Our Bharat will soon get vivisected into manv linguistic autonomous States 
and probably the federal structure of our union v\ ill break to pieces The federal 
structure is kept up by a common citizenship, one Supreme Court, one All India 
Administrative service, one federal Parliament the working of all of which is to be 
facilitated by one common Indian language Hindi and one international language 
English So if Hindi and English go out of the picture, then th" disintegration of 
our federal structure will be<nn paroch al and State patriotism taking up the 
ascendency we mu t realize that during the Bntidi period English being the 
official language was al«o the language of scholarship and international intercourse 
Sanskrit was our ancient heritage and it is to Sanskrit and English that the regional 
languages looked to for development of power and richness of thought But with 
the advent of our Independence the first flush of patriotism is to drive out English, 
all at once, without regard to the extent it is replaced by Hindi Hindi cannot so 
easily replace English K \I Munshi Governor of U P one of our stal 

wart nationalistic thinkers and men of letters put it pithily m his recent broadcast 
talk ‘‘By an over enthusiastic effort at removing English from its place Hindi 
has not gained It has lost Nationalism is suffering an eclipse Regional con 
sciousness is growing our greatest danger to dav is nub tarn lmguism 
the linguistic Balkanization of India is bringing serious consequences in its wake 
English to dav is a powerful unifying factor in our national life It is the 
language of administration at a higher lev el of law and scholarship of inter regional 
and international intercourse It will take years before educated men of to- 

day could think in Hindi or the regional languages These languages have yet 
to develop great*- expressive power bv keeping in touch with English The 

juristic standard in the countrv depends upon the legal Lterature of Ang'o Sax.on 
world I cannot imagine a Supreme Court judge delivering judgment in Hindi 
with the same accuracv of thought and expression as in English for a considerable 
time to come 

Sri K M Munsh however felt that the Regional language and Hindi must 
be encouraged in the 1 respective sph res but that that did not mean driving out 
the English language from Bharat The transition if at all from English to Hindi 
must be gradual and suic Even aftei H nd takes the entire field English has 
«nr nnpuiiUin.* ruib~ nr nhrpiugre^s uAcivulzeu 1 An. 1 airo’ uSTvSitncn 1 ivalrAmcr >vntV 
other nations of the wo Id Mun.hi \ ound uo his address in telling words 
‘ Todav Enghsh is ours With its a d we can make ourselves felt throughout the 
world It would he therefore criminal to ignore or neglect Engl sh m this countrv ” 

The pace of the growth o f Hindi is rather chequered The regional languages 
do not seem to vield to Hindi in verv mans States In North India in non Hindi 
areas the effort is \ igorous to replace Enghsh but alsongside the effort to plant 
Hindi is very ne-dnuble In the South the movement agamst Hindi is ominous 
and the craze for the regional language is almost reaching the dangerous point 
o c breakin" national units To quote again Sri K. M Munshi * Engl <h therefore 
needs to continue in the foreseeable future as the optional and at higher lev el the 
only language of administration A realistic picture would advocate the reten 
tion of English as the mas.es of India as vet have not taken to Hindi It will 
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be interesting to recall the news ( mde Indian Express, nth February, 1951, page 6) 
from Ahmedabad that a high ranking officer of the State Government is reported 
to have asked the Ahmedabad Municipal Corporation to send urgent correspon- 
dence in English to avoid procedural delays in the disposal of important questions 
concerning local Self Government Thus English is preferred for urgent business 
Constitutional Position 

Havm 0 dilated so much on the need for retention of English as the major vehicle 
of thought m our country it will be appropriate to examine how our Constitution 
makers visualized the matter when they framed the Constitution of India The 
relevant article of importance m the Constitution are Articles 3 A3 to 351, Articles 
28 (2) and 337 Article 343 declares Hindi (Devnagari script) as the official lan 
guage of the Union except that for a period of fifteen years from the commencement 
of the Constitution the English language shall continue to be used for all official 
purposes of the Union There is a proviso that the President of our Republic may 
during the aforesaid period by order authorize the use of Hindi in addition to Eng- 
lish for any of the official purposes of the Union But after the said period of 15 
years, Parliament is given the power to make a law for the use of English or Hindi 
for such purposes as may be specified by law Article 344 casts a duty on the 
President to constitute a commission at the end of 5 years from the commencement 
of the Constitution or thereafter 10 years from such commencement, to enquire and 
make recommendations to the President as to the progressive use of Hindi for the 
official purposes of the Union as to restrictions to be placed on the use of English 
for official purposes of the Union the language to be used m the Supreme and High 
Courts of India the language of the legislation, etc These recommendations should 
be made b> the comm ssion having due regard to the industrial, cultural, and 
scientific advancement of India and the just claims and interests of persons belong- 
ing to non Hindi speaking areas in regard to the public services The President 
may give effect to the recommendations of the whole or any part of the report 
In effect Articles 343 and 3 45 posit that there need be no extinction of the English 
language but onlv restriction of its user without jeopardising the industrial, cultural 
and scientific advancement of India Despite the President’s powers to regulate 
it, there is a clean charter extended to Parliament to authorize the use of Eng’ish 
even after the stipulated fifteen years This is so because English has come to 
be regarded as almost an Indian language, without whose nourishment the further 
progress of India will stand in great jeopardy 

TV tin respect to frrc'b'tstes in’inhia Xrudies 345 envisages that the "State may 
by law, adopt any one or more of the languages in use in the State or Hindi as the 
language to be used for all or any of the purposes of that State But English will con- 
tinue as the official language till the State legislates differently Article 346 posits 
that the language of official communication between State and State and between 
State and the Union will be the language which is authorised for the time being for 
use in the Union for official purposes Article 348 posits that the language to be 
used in the Supreme Court and the High Courts, and for Acts, Bills, etc , shall be 
English until Parhament by law otherwise provides Though Article 348, clause (2), 
permits the Governor or Rajpramukh of State with the prior consent of the President 
to authorise the use of Hindi or other language for official purposes in proceedings 
tn the High Courts of the State.y ct mdgments decrees or orders of the High Courts 
air not affected thereby In Article 351 we have the special directive which casts 
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a duty on the Union to promote the spread of Hindi language, to develop it 
and enrich it by assimilating from other languages of India inclusive of Sanskrit 

Thus we see m the Constitution there is no provision which directs the English 
language to be driven out, only its restriction is permitted Its extinction is not at 
all aimed The Piesident's power to direct the user of English even after 15 years 
from the commencement of the Constitution and a further Parliamentary power 
to retain the user of English for any length of time — these are guarantees for the 
safety of the English language in our land Militant lmguism m a State cannot 
liquidate English so easily when the President and Parliament have the ultimate 
say m the matter This is indeed a wholesome check on democracy in the States 
as sometimes it may run amock in the frenzy of parochialism The President’s 
power is not absolute He has to give his directions basing it on the recommen- 
dations of the Commission duly appointed by him 

The provisions are enabling in their nature authorising Parliament to provide 
for the user of English for a longer period There is no provision for cessation of 
Engbshm a mandatory form In respect of courts Article 34.8 enables the High Courts 
and the Supreme Court to continue to use English until Parliament otherwise pro- 
vides by law There is no time limit set for this It must need be so The language 
of these High Courts and the Supreme Court cannot but be English I would even 
urge that it should be so permanently For the law of the land cannot be laid 
down in any other language Hindi can never replace English m this sphere where 
technicality, procedure, substantive law, precedents, etc require a good knowledge 
of English Judgment can yield sense only if written m English Further our law 
reports were respected in other countries also and our growing constitutional law 
has its attraction to and from American and English law There are also questions 
of international law English appears to be the only vehicle of international 
thought So it is w ell-nigh impossible to replace English m the Supreme Court and 
the High Courts Ko doubt in the District Court and the MunsifF Court, we can 
give encouragement to the regional language so far as pleadings and examination 
of witnesses are concerned 

Arguments may with difficulty be addressed by counsel in the regional lan- 
guage But in complicated cases tt will be a rather difficult task to attempt it ex- 
cept in English Further there is no use arguing in Tamil if the judgment cannot 
but be m English In the mofussd courts also the judgment has to be written m 
English on account of the complexities of law and legal procedure At best we 
canTiav e a translation of those judgments a'lso in the regional language but this may 
not serve any useful purpose if English has to be the language of the High Court 
It is our confirmed view that so far as law courts are concerned as even the 
Constitution does not fix a time-limit it will be unsafe to change the language of the 
High Courts and the Supreme Court at any time to Hindi from English So far as 
mofussd courts are concerned judgments should be only in English though the 
language of the court may be regional In the field of Gov emmental administra- 
tion offices, English should not be erased at higher levels Hindi may be utilized 
at lesser levels In the field of Local Self Government the regional language may 
be used at the lower levels while Hindi may be used at the higher levels It is only 
by some such adjustment for years to come, say even for another twenty five years 
or more can we progress pan pasm in the development o f the regional language, 
Hindi and English, without leading to any clash between them In the field of 
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education, collegiate education should continue to be solely m English with Hindi 
coming next m pre r erence In the field of high school education both English 
and Hindi should be made compulsory but the regional language may be given all 
the importance up to the secondary stage In the high school, however, the 
regional language mat also be given is a special optional subject to such of those 
who want to specialize in it The importance o F Sanskrit wall also hate to be re- 
cognized bv giving it the same status as the regional language in the high school 
and secondary school stages The anomaly of the recent Bombay Go\ eminent 
order leading to Hoidi being used as the medium of instruction m the Inter 
mediate classes while it is not so in other colleges in that State and other States is 
hardly to be welcomed There must be umformit\ in all the«e matters even if we 
commit an erroi of judgment There will be a jarring jolt m collegiate education 
if English is the medium in some colleges and Hindi m some other colleges This 
will yield to anomalous results and difficulties The future of our youths will be 
in jeopardy If there is a rule enunciated it should at any rate be the same within 
one State at least while it is certainly desirable that it shall be uru\ ersal to the whole 
of India applicable to all universities Governments run by popular ministries 
in a democratic set up should bestow all the thought before they change the medium 
In Bombay there appears to be a v endetta or a fiat as against English The Ministry 
there have not taken care to see that Hindi had sufficiently advanced to take the 
place of English As Sn Munshi said the effort to displace English is too vigorous 
without a corresponding effort to raise Hindi to take its place How the Bombay 
Government fared in its treatment of Anglo Indian schools, at the hands of the 
Bombay High Court is a matter of utmost concern for all of us, to oonder as to the 
need for the utmost caution in banning English education for our youths In 
this connection we shall refer to Articles 29 and 337 of our Constitution It must 
also be remembered that in the Chapter on Fundamental rights Artic’e 29 protects 
cultural and education rights It posits that no citizen shall be denied admission 
to any educational •nstitution maintained by the State or receiving State 
aid on grounds only of religion, race, caste or language or any of them 
Article 30(2) prohibits discrimination in the matter of State grants to educational 
institutions on the ground that it is under the management of a minority whether 
based on language or religion Article 337 affords protection to educational insti- 
tutions fun for the benefit of Anglo Indians and which receive State grants The 
grants will continue for 10 sears but at least 40 per cent of the annual admissions 
therein shall also be made available to members of other communities than 
the. Annjn-Indian. community, 11 e have, traversed, the. ahnse. 'p/uvnonr, 

29 and 337) particularly to reveal the importance of the recent judgment of the 
Bombav High Court its a vu the Bombay Government order to English schools 
prohibiting admission of non Anglo-Indian students in so far as no Indian languages 
were taught there Their Lordships {Chagla CJ, and Unit, J ) observed 
“It might be English was a foreign language and was brought in by foreigners 
In a sense it might be so but ft had been recognised b\ the Constitution and as 
such was entitled to protection as any other language Therefore they had to 
consider whether it was constitutional to make any distinction between the English 
language and the other Indian languages ’’ Their Lordships felt they could not 
do so and on the question whether the State can control the parent and tell him to 
educate his children according to the cumeuLam fixed by the State, their Lordships 
thought that no parent could be prevented from choosing the Anglo-Indian schools’ 
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method of imparting education to his child The liberty to experiment with the 
child and choose the kind of education for him is a right of the parent and this is 
in accord with the declaration of human rights to which India was a party Their 
Lordships felt that to deny admission to non-Anglo Indians would also contravene 
Articles 30 (2) and 337 

It must be understood that we should cease to view English as a foreign 
language It has become part of us, part of our culture, part and parcel of our bed- 
rock of progress It will be petite in this connection to quote Dr A Ramasamy 
Mudabar, Vice-Chancellor of Travancore University in his latest Convocation 
Address at Nalanda He said * To-day English was neither the language of any 
nation, nor of any imperial power It was the language through which knowledge 
of modem science, technology, medicine and various other subjects was most widely 
communicated I feel that we are shutting the door against this vast treasure-house 
of knowledge, shutting the door against progress itself, by banning the study of 
English I am convinced that in colleges an adequate knowledge of English should 
b“ considered essential so that the scientific and professional courses of study might 
continue to be properly understood for many years more 

These words coming as it does from an elder statesman, a man of*letters, of 
international reputation are worth their weight in gold No less emphatic is Dr 
A Lakshmanaswami Mudaliar, the veteran Vice-Chancellor of the Madras Umver 
sity If men of their stature Sn K M Munshi and Dr C P Ramaswami Iyer 
view that English should be fostered by us rather than buned by us it is a tragedy 
that in democratic India politicians who manage to get propped up into official 
positions want to show off their patriotism by decrying English They do not 
know what they do, that they are virtually committing not only their own suicide 
but helping, aiding and abetting the suicide of future generations Our youth will 
lose all their stamina for progress if English is banned They will be a zero in the 
future world where distance, space, etc , is compressed bv the advance of science 
and speed of locomotion, where a knowledge of English is of the utmost necessity 
to move m this complex world and where your regional language cannot take you 
Further than your doorstep or the market place Education is not political propo- 
ganda Politicians should not dabble in education unless they know enough of it 
Education is something apart from mere propaganda It is the hfe-breath of the 
nation, the beacon of progress and propeller of current and future thought 

It is not good — half-baked politicians tinkering with this problem without ex- 
pert ad\ice of veteran educationists Our language difficulties and educational 
system can only be view ed from the sole point of national advancement on cultural 
and economic plane They can be never viewed from the narrow partisan views 
by warring political parties, who may vie with one another to push their doubtful 
dogmas under cover of national advancement It is to prevent this lopsided poh- 
tical raanoeunng at state level that the President of the Republic and Parliament 
'^‘are given the sole power to guide the nation as to the desirability of continuing 
English after the stipulated fifteen years State Governments manned by politi- 
cians of lesser vision cannot abrogate English from the higher levels of administra- 
tion without the consent of the President The field of High Courts, the Supreme 
Court and mter-State communication, etc , are also outside their purview fois 
is all to the good If English goes, the strength of the federal centre will get dan- 
J— 22 
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gerously reduced by the fissiparous militant hnguism of the States In the ultimate 
analysis the will of Parliament can be changed in favour of retention of English 
only b> the strength of informed public opinion which must assert itself / 

The duty is therefore cast on all publicists, educationists and administrators 
to focus public attention on the desirability of retaining the use of English language 
in courts, colleges and higher levels of administration To this end, English lan 
guage must be taught as a compuslory subject in the schools and colleges If public 
opinion is not strong it is likely members of Parliament may be swayed by other 
forces to do assay with English as token of patriotic fervour, however wrong 
and false the latter notion may be 

It is doubly incumbent on a vigilant public, publicists, educationists, and men 
of responsibility to send their clarion call to the Parliament of our nation to retain 
English in its present position in the \ery interests of our national progress 

May I conclude that this august assembly of men-of letters of All India, give 
its blessings to the retention of English for all time in India in the interest of our 
national advancement and national culture 

I thank vou all for \our extreme kindness and forbearance, enabling me to 
read this paper at this Conference on a subject which is of such pregnant impor- 
tance to the future of India 

‘ Jai Hind" 
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on an officer as a penalty It involves loss of benefit already earned The officer 
•dismissed or remov ed does not get pension which he has earned He may be 
^granted a compassionate allowance but that, under Article 353 of the Civil Service 
Regulations, is always less than the pension actually earned and is even less than 
the pension which he would have got had he retired on medical certificate But 
4m officer who is compulsorily retired does not lose any part of the benefit that 
he has earned On compulsory retirement he will be entitled to the pension, 
etc , that he has actually earned There is no diminution of the accrued benefit 
It is said that compulsory retirement, like dismissal or removal, deprives the 
•officer of the chance of serving and getting his pay till he attains the age of 
•superannuation and thereafter to get an enhanced persion and that is certainly 
a punishment It is true that in that wide sense the officer may consider him 
self punished but there is a clear distinction betw een the loss of benefit already 
■earned and the loss of prospect of earning something more In the first case it 
as a present and certain loss and is certainly a punishment but the loss of future 
prospect is too uncertain, for the officer may die or be o then vise incapacitated 
from serving a day longer and cannot, therefore, be regarded in the eye of the 
la \0 as a punishment The more important thing is to see whether by compul 
■sory retirem-nt the officer loses the benefit he has earned as he does b> dismis 
sal or removal The answer is clearly xn the negative The second element for 
•determining whether a termination of service amounts to dismissal or removal 
is, therefore also absent m the case of termination of service brought about by 
compulsory retirement 

The foregoing discussion necessarily leads us to the conclusion that a com- 
pulsory retirement does not amount to dismissal or removal and, therefore does 
not attract the provisions of \rticle 311 of the Constitution or of rule 55 and 
that, therefore, the order of the President cannot be challenged on the ground 
that the appellant had not been afforded full opportunity of showing cause 
-against the action sought to be taken in regard to him Both the questions 
under consideration must also be answered against the appellant 

The result, therefore, is lhat this appeal fails and must stand dismissed In 
vthe circumstances of this case we make no order as to costs 
\gent for Respondent No 2 R H Dhebar 

- ippeal disiius ed 
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Rule 44 of the Fundamental Rules confers no right on the Government servants to the grant 
of dearness allowance , it impose no duty on the State to grant it It merely confers a power 
on the State to grant compassionate allowance at its own discretion, and no mandamus can issue to- 
compel the exercise of such a power Nor, indeed could any other wrtor direction be issued in 
respect of it, as there is no right in the applicant which is capable of being protected or enforced 
Once the Government passed a resolution fixing a scale of allowance under Rule 44, that would 
be law * as defined in Article 13 (3) (a) of the Constitution, and if that law infringed Article 14 it 
could be declared void 

Under the Constitution the Union and the States are distinct entities, each having its own 
executive and legislature, with their powers well defined 

When a law is impugned under Article 13 what the Court has to decide is whether that law 
contravenes anv o r the provisions of Part III of the Constitution If it decides that it does it has 
to declare it \ old if it decides that it does not it has to uphold it The pow er of a Court to declare 
a law void under Article 13 has to be exercised with reference to the specific legislation which is 
impugned It is conceivable that when the same legislature enacts two d fferent laws but in sub- 
stance they form one legislation it might be open to the Court to disregard the form and treat them 
as one law and strike it down if in their conjunction they result in discrimination But such a 
course u not open where as in the instant case the two laws sought to be read in conjunction are- 
by different Governments and by different legislatures Article 14 does not authorise the striking 
down of a law of one State on the ground that in contrast with a law of another State on the same 
subject its prov isions are discriminatory Nor does it contemplate a law of the Centre or of the 
State dealing with similar subjects being held to be unconstituuonal bj a process of comparative 
study of the provisions of the two enactments The sources of authority for the two statutes 
being different Article 14 can have no appheauon The result therefore, is that the scale of dear- 
ness allowance recommended by the Central Pay Commission and saneuoned by the Central 
Government can furnish no ground for holding that the scale of dearness allowance recommended 
b> the Committee (appointed bv the State Government) and adopted b> that State Government is 
repugnant to Article 14 

The impugned Resolution of the Madhya Pradesh Government fixing dearne«5 allowance 
rat« lower than that fixed by the Central Government cannot be held to be bad under Article 14 

Appeal under Article 132 (1) of the Constitution of India from the Judgment 
and Order, dated the ioth September, 1953, of the High Court of Judicature at 
Nagpur m Miscellaneous Petition, No 123 of ig 3 3 

M C Sttahad, Attorney General for India (T P AatL and I j\ Shroff, 
Advocates, with him) for Appellant 

M A Jscmbiar, Senior Advocate, ( Rajinder J\ drain, Advocate, with him) for 
Respondent 

B Sen and/* A Bose, Advocates, for Intervener 
The Judgment of the Court was delivered by 

I tnkatarama Ayyar, J — The point for decision in this appeal is whether a Reso- 
lution or the Government of Central Provinces and Berar, now Madhya Pradesh, 
dated iGtli September 19 j8 fixing a scale of dearness allowance to be paid to its 
servants is repugnant to Article 14 of the Constitution < 

The circumstances under which the above Resolution came to be adopted 
miy be briefly mentioned Consequent on the war, there was a phenomenal rise 
in the pnee of foodstuffs and of other essential commodities, and among the per- 
sons wont hit by it were the Government servants As a measure of relief to them, 
the Central and the Provincial Governments sanctioned a grant of grain 
allowances to them under various Resolutions passed in 1940 The scheme 
adopted by the Central Government was that its employees stationed in various 
Provinces received tiie same benefit as the respective Provincial Government cm- 
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ploy ees. But this scheme was found to be unsuitable for employ ees of the Central 
Government, as the allowances granted by the Provincial Governments were not 
uniform On 10th Mav, 1946, the Central Government appointed a Central 
Pay Commission, hereinafter referred to as the Commission, to enquire into and 
report on the conditions of service of its employees with particular reference to 
* the structure of their pay scales and standards of remuneration with the object 
of achieving a rationalisation, simplification and uniformity to the fullest degree 
possible" The Commission which was presided over by Sir S Varadachanar, 
recommended by its report, dated 3rd Mav, 1947, the grant of dearness allowance 
on a specified scale On 27th May, 1947, the Government of Central Provinces 
and Berar appointed a Pay Committee, hereinafter referred to as the Committee, 
“ to examine the recommendations of the Central Pav Commission and to report the 
extent to which and the modifications subject to which these recommendations 
should be accepted by the Provincial Government, so far as Government servants 
under its rule-making control are concerned ” Bv its report, dated 22nd June, 
1948, the Committee recommended the grant of dearness allowance on a scale 
which, though practically identical with that adopted b\ the Commission is respect 
of salaries above Rs 400 per mensem, was less than it as regards salaries of Rs 400 
per mensem or less These recommendations were accepted bv the Government by 
its Resolution, dated 16th September, 1948 This difference in the result between 
the two scales not unnaturally caused considerable dissatisfaction among the em- 
ployees concerned, and after unsuccessful attempts to get redress on the execuuve 
side, thev filed through their representative, the respondent, the present application 
under Arucle 226 of the Constitution 

In the petition it was alleged that the State Gov eminent should hav e uniformly 
adopted the Government of India rates for all its servants and the discrimination 
in making the two-fold slab and accepting the Government of ln£ia rates for one 
slab, t e for servants receiving salary over Rs 400 and not accepting them in respect 
of the other slab, t e , of servants drawing below Rs 400 is highly discriminatory ”, 
that “ the State Government servant has a nght to be treated equallv with the 
Central Gov emment servant similarly situated ”, and that “ everv servant has these 
fundamental and natural rights and the petitioner and the members of the Minis- 
terial Services Association have a right to demand from the respondent the Dearness 
Allowance at the Government of India rates ” The petitioner then pra\ ed 

* That declaring that aU ministerial servants are entitled to the Government of India rates or 
Dearness Allowance or in an> ca*e adequate Dearness Allowance the Slat- Government «hotJd be 
directed b> a wnt of nidnui or bv an> other suiub'e writ or direction to cancel the discriminatory 
ru’e> o r Dorn ess Allowance and adopt the Government o f India rates to all servants without 
discrimination or tn anv* case to provide with adequate rates of Dearness Allowance sufficient tt> 
provide reasonab'e subsistence for th-m 

The Gov emment contested the peuuon on the grounds, firsdv , that the claim 
for dearness allowance was not justiciable, and secondly , that the difference in the 
scales of dearness allowance adopted by the Commission and bv the Committee 
did not violate Article 14 The learned Judges (Smha, C.J and Bhutt, J ) held 
that under the Rules dearness allowance was placed on the same footing as pav, 
and that the claim relating thereto vasTherefore justiciable , and that the differ- 
entiation made between the emplovees of the Central Government and of the 
State Government in the matter of the grant of dearness allowance rested on “ no 
intelligible and reasonable basis ", and that the Resolution, dated 16th September, 
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1948, was therefore bad They accordingly issued a direction to the State Govern- 
ment that they do reconsider the question of dearness allowance payable to the 
employees concerned It is against this judgment that the present appeal has 
been preferred by the State Government on a certificate granted under Article 
13a (r) of the Constitution 

It is argued on behalf of the appellant firstly that the grant of dearness allowance 
is a matter ex gratia and not justiciable, and that neither a writ of mandamus nor any 
direction could he issued with reference thereto, and secondly , that the Resolution, 
dated 16th September i9}8, is not hit by Article 14 of the Constitution In our 
opinion, both these contentions are well founded 

On the first question Rule 44 of the Fundamental Rules rum as follows 
Subject to an restrictions which the Secretary of State in Council may by order impose upon 
the powers of the Governor General in Council or the Governor in Council, as the case may be, and 
to the general rule that the amount of a compensatory allow ance should be so regulated that the 
allowance is not on the v hole a source of profit to the recipient a Local Government may grant such 
allowance to any Gov eminent servant under its control and may mate rules prescribing their amounts 
and the conditions under which thev may be drawn * 

Under this provision, it is a matter of discretion with the local Government 
whether it will grant dearness allowance and if so, how much That being so, the 
prayer for mandamus is clearly misconceived, as that could be granted only when 
there is in the applicant a right to compel the performance of some duty cast on 
the opponent Rule 44 of the Fundamental Rules confers no right on the Govern- 
ment servants to the grant of dearness allowance , it imposes no duty on the State 
to grant it It merely confers a power on the State to grant compassionate allowance 
at its own discretion and no mandamus can issue to compel the exercise of such a 
power Nor, indeed, could any other writ or direction be issued in respect of it, 
as there is no right in the applicant which is capable of being protected or enforced 
The learned Judges of the High Court relied on certain rules which put dearness 
allowance on the same footing as pay for certain purposes, and held on the authority 
of the decision in The Punjab Province v Pandit Tara Chand* that the present claim 
was jusuciable But The Punjab Province v Pandit Tara Chand 1 was an action for 
recovery of arrears of salary, and it was held that under the law of this country 
which differed in this respect from that of England, arrears of salary were a debt 
due by the Government, that they could be attached in execution of a decree under 
section 60, Civil Procedure Code, as a debt, and that on that basis an action to 
recover the same was maintainable This decision was quite recendy approved 
by this Court m Stale of Bihar v Abdul Majid*, wherein it was pointed out that 
salary was not in the nature of a bountv, and that whatever was recoverable by a 
PeUtion of Rights in England could be recovered by action in this country This 
question may therefore now be taken to be settled beyond controversy But we 
are not concerned m the present proceedings with any debt pay able by the Govern- 
ment The claim is not to recover arrears of dearness allowance w hicli has accrued 
due under the rules in force relating thereto The claim now put forward is to compel 
the Government to grant dearness allowance at a particular rate, and under Rule 44 
of the Fundamental Rules, such a claim is a matter of grace and not a matter 
of nght In England, no petition of right will lie in respect of such a claim The 
position is thus stated in HaUbury’s Laws of England, Volume IX, page 688, Note(s) 


1 1917 F C.R 39 10 F 1 _J 56 
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It is erroneous to suppose that a petition of right will lie for matters which are of grace and 
not of right [ De Bode {Baron) v R *] 

That is also the law in this country where an action is a substitute for a petition 
of right In the result, we must hold that the matters raised in the petition are 
not justiciable 

Mr Nambiar, the learned counsel for the respondent did not dispute the 
correctness of this position But he argued that when once the Government passed 
a Resolution fixing a scale of allowance under Rule 44 that would be law as defined 
in Article 13 (3) (a) of the Constitution and if that law infringed Article 14 it could 
be declared void That is a contention which is clearly open to him, and the 
question therefore that falls to be decided is whether the Resolution dated 26th 
September, 1948, is bad as infringing Article 14 

Now, the scheme which has been adopted in the impugned Resolution is 
firstly that dearness allowance is to be paid to the employees on a scale graded 
according to pay, different rates being adopted for different slabs and there being 
a progressive reduction of the rate from the lowest to the highest category No 
contention is raised that fixing different rates of dearness allowance for different 
slabs of pay is obnoxious to Article 14 Secondly within any given slab, the scheme 
places all the employees m the same position except that in the lowest ranks a 
slightly higher rate is fixed for residents in the cities of Nagpur and Jubbulpore, 
which again has not been attacked as discriminatory These being the features of the 
scheme, there can be no room for the contention that it has made any discrimination 

Mr Nambiar does not contend that there is anything in the scheme or in 
the Resolution adopting it, which brings it within the prohibition enacted in Article 
14 His contention is that the Committee whose recommendations were accepted 
by the Government adopted the rates suggested m the report of the Commission 
as regards Go\ eminent servants who drew a monthly salary of over Rs 400, but 
when they came to those employees who drew a monthly salary of Rs 400 or less 
they discarded the rates fixed by the Commission and instead adopted different 
and lower rates, and that this was discrimination hit by Article 14 In other words, 
the impugned Resolution though valid in itself as not infringing Article 14 becomes 
void under that provision when it is taken in conjunction with the report of the 
Commission We do not find anything in Article 14 which supports this somewhat 
startling contention Under the Constitution the Union and the States are distinct 
entities, each having its own executive and legislature with their powers well 
defined Article 12 defines the State as including the Government and the 
legislature of each of the States Article 13 (2) enacts that the State shall not make 
any laws taking away or abridging the rights conferred by Part III and Article 
14 enacts that 

The State shall not deny to any person equality before the law or the equal protection of the 
laws within the territory of India ” 

On these provisions, the position is that when a law is impugned under Article 
13, what the Court has to decide is whether that law contravenes any of the provi- 
sions of Part III If it decides that it does, it has to declare it void , if it decides 
that it docs not, it has to uphold it The power of the Court to declare a law void 
under Article 13 has to be exercised with reference to the specific legislation which 
is impugned It is conceivable that when the same legislature enacts two different 
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laws but m substance they form one legislation, it might be open to the Court to 
disregard the form and treat them as one law and strike it down, if in their conjunc- 
tion they result in discrimination But such a course is not open where, as here, 
the two laws sought to be read in conjunction are by different Governments and 
by different legislatures Article 14 does not authorise the striking down of a law 
of one State on the ground that in contrast with a law of another State on the same 
subject its provisions are discriminatory Nor does it contemplate a law of the 
Centre or of the State deahng with similar subjects being held to be unconstitutional 
by a process of comparative study of the provisions of the two enactments The 
sources of authority for the two statutes being different, Article 14 can have no 
application The result, therefore, is that the scale of dearness allowance recorn- 
mended by the Commission and sanctioned by the Central Government can furnish 
no ground for holding that the scale of dearness allowance recommended by the 
Committee and adopted bv the appellant is repugnant to Article 14 It may no 
doubt sound hard that Government servants doing work of a similar kind and work- 
ing, it may be even m the same place, should receive different allowances , but 
the rights of the parties have to be decided on legal considerations, and it is imposst 
ble to hold that the Resolution in question is bad under Arttcle 14 

It was argued on behalf of the appellant that the assumption underlying the 
argument of the respondent with reference to Article 14 that the Committee had 
adopted the Report of the Commission in pan and rejected it in part was itself 
without foundation In the view we have taken on the applicability of Article 14, 
this question has no practical importance , but as all the materials have been 
placed before us we may briefly express our opinion thereon In paragraph 80 
of the Report the Committee observed that while the Commission based its scale 
on the cost of living index, they themselves adopted the current level of prices as 
the basis for fixation of dearness allowance In paragraph 83 they further observ ed 
that in fixing the scale on the basis of the cost of living index the element of pav 
had also been taken into account, but that as they had revised the scale of basic 
pay, they were not including it in fixing the dearness allowance In paragraph 
31, they observed that unlike the Commission they were taking into consideration 
the financial resources of the State in fixing the scale Thus, the Committee appro- 
ached the problem from a different angle, and applied different principles in fixing 
the scale of dearness allowance , and if the two schemes produced the same results 
at some stages that was due to coincidence and not to adoption of the report of the 
Commission by the Committee Mr Nambiar also referred us to two Resolutions 
of the appellant, dated 4th January, 1951 and 6th October, 1951, adopting the scale 
fixed by the Commission m respect of certain othei' categories That has no bearing 
on the question whether the Committee whose recommendations were approved 
by the Government had adopted in part the Report of the Commission so as to 
result in discrimination The facts stated above show that the Committee went 
into the matter independently, and viewed the question from a different stand- 
point , and m formulating the scheme which they did, they did not adopt the 
Report of the Commission, though they derived considerable assistance from It 

In the result, this appeal must be allowed and the petition of the respondent 
dismissed ; but in the circumstances, there will be no order as to costs either here 
or m the Court below 
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SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — Mehrchand Mahajan, Cht'f Justice, Vivian Bose and Ghulam 
Hasan, JJ 

Matulal Mohanlal Shah and others Appellants* 

v 

Sardar Sayed Ahmed Sayed Mahmad and another Respondents 

Curd Procedure Cade (V of tqo8) Otdsr a' rufei 72 84 8 3 and 86 — Schema a T — Aafurs 0/ the pro tnons 
directory or mind: ton — Fa lure of auct on purchaser tn deposit amount — Effect — -Wrong order allowing set off to 
mortgagee purchaser mho had not seed for or obtained a decree — Effect 

The scheme of rules 72 84 8 3 and 86 of Order 21 of the Civil Procedure Code may be shortly 
stated A decree holder cannot purchase property at the court auction in execution of his oivn decree 
without the express permission of the Court and when he docs so with such persmission he is entitled 
to a set-off but if he does so without such permission then the court has a discretion to set aside the 
sale upon the application by the judgment-debtor or any other person \ hose interests are affected by 
the safe (Rule 72) As a matter of pure construction th s provision is obviously dire tory and not 
mandatory The moment a person is declared to be the purchaser he is bound to deposit <>5 per 
tent of the purchase money unless he happens to be the decree-holder 10 v hich case the court 
may not require him to do so (Rule 84) The provis on regarding the deposit of 2 0 per cent by the 
purchaser other than the decree bolder is mandatory as the language or the rule suggests The full 
amount of the purchase money must be paid with n fifteen days from the date of the sale but the decree 
holder is enutled to the advantage of a set off The provision for payment is however mandaton 
(Rule 83) If the payment is not made within the period of fifteen days the court has the d scret on 
to forfeit the deposit and there the discretion ends but the obheation of the Court to resell the property 
is imperative \ further consequence of non payment is that the defaulting purchaser forfe ts all 
claim to the property (Rule 86) 

In execution of a decree certain items of properties sold subject to a previous mortgage were 
purchased by the mortgagees ( vho had filed no suit and obtained no decree to recover the money 
due on the mortgage On the dale of sale the mortgagees appl ed for a set-off staung that the pur 
chase price was Rs 53 510 while the amount due to the mortgagers w as Rs 1 20 000 The court 
without applying its mind to the quesUon passed the order allowing set-off The claim \ as obviously 
not adnuss blc under the provisions of rule 84 which applies only to the decree holder 

In the circumstances hel t —The mortgagees misled the court into pass ng a wrong order allow 
ing set-off while they fcnev perfectly w ell that they had got no decree on foot of the mortgage and their 
claim was undetermined There vas default in depos ting the 25 per cent, of the purchase mono, 
and further there was no payment of the full amount of the purchase money vithm fifteen day 3 from 
the date of sale 

Both the deposit and the payment of purchase money being mandatory under the combined effect 
of rules 84 and 8 3 of Order 21, Civil Procedure Code, the Court has the discretion to forfeit the 
depos t but it was bound to re-sell the property \ ith the result that on default the purchaser 
forfeited all claim to the property There being no sale within the contemplauon of the rules there 
can be no quesUon of material irregularity in the conduct of the sale The sale is a nul lty and the 
purchaser acquired no rights at all 

(Case ’a v examined] 

appeal b> Special Leave granted by the Supreme Court of India bv its Order 
dated the 5th March ig 3 i, from the Judgment and Decree dated the 28th January 
1949, of the High Court of Judicature at Bombay in Appeal from Order No 43 of 
1947, arising out of the Order dated the 14th April, 1947 of the Court of the Joint 
First Class Sub-Judge at Ahmedabad in Darkhast No 249 of 1940 
The Appellant No i in person for self and co- Appellants 
C A Dapktary, Solicitor General for India (J B Dadackanji and A C Daze 
Advocates, with him) for Respondent No 1 
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The Judgment of the Court was dehv ered b\ 

Gkulcm Hasan, J —This appeal brought by the auction-purchasers by special 
leave raises the question of the validitv of a sale of certain properties which took | 
place on 13th August, 1942 The respondents are 1 the judgment-debtor and the 
legal representative of the deceased decree holder 

The decree-holder applied on 30th March, f° r execution of his decree 

b\ sale of 4 lots of propertv belonging to the judgment-debtor. The properties 
were valued at Rs 1,50,000 and were subject to a previous mortgage of Rs 60,000 
existing m favour of the auction purchasers It appears that under the terms 
of the mortgage-deed the mortgagees were entitled to proceed in the first instance 
against the first 3 lots and against the fourth lot only in the e\ ent of a deficiencv 
in sale price to cover the decretal amount. The first 3 lots with which alone we 
are concerned in the appeal were sold to the mortgagees For Rs 53 510 on 13th 
August 1942 The) were sold free from the encumbrance under the order of the 
Court passed at the instance of the decree-holder smd the mortgagees but without 
notice to the judgment debtor It may, however, be noted that on the application 
of certain third parties their nght of annuity ov er the properties sought to be sold 
was hi vkit same protAaroavian On "Cue samt daVt *bit vwKVgi/geK. -j.’p.’p.ticd. 

for a set off stating that the purchase price was Rs 53 > 5 10 "bile the amount due 
to them was Rs 1,20000 The Court allowed the set-off then and there It is 
important to bear in mind that the mortgagees had filed no suit and obtained no 
decree to recover the monev due on the mortgage 

The order notifving the claim to annuity vv^s challenged by the judgment- 
debtor in revision to the High Court but it was dismissed on 10th November, 1943, 
by Sen, J who observ ed that as the sale had already taken place, the proper remedy 
of the judgment-debtor was to move the Court for setting aside the sale There- 
upon the judgment debtor applied on 20th November, 1943, under Order 2t, 
rule 90 of the Civil Procedure Code, to have the $ale set side (Exhibit 51) Alle- 
gations imputing fraud and collusion to the mortgagees "ere made in the appli 
cation in particular it was alleged that the 3 lots were purchased at a grosslv in- 
adequate price by under valuing them in the proclamation and that the mortgagees 
not having paid 25% of the bid the sale should pot have been sanctioned m their 
favour While this application was pending, the judgment debtor made another 
application on 15th Januar) , 1947, challenging the sale as a nulhtv on the ground 
that the purchaser had neither made the deposit required under rule 84 of Order 
21, nor paid the balance of the purchase-pnce a# required b\ rule 86, and praying 
for resale of the propertv to realise the pnee The order allow mg set-off w as attacked 
as being without jurisdiction No separate ordef v. as passed on this application 
as the application Exhibit 51 was granted on the same grounds The trial court 
found that at the tune of attachment on Apn! 30, i 94 °i * ots Nos 1 &. 2 and lot No 3 
were valued at Rs 40,000 each separatel) but at the time of proclamation of 
sale on 6th March, 1942, the first two were valued at Rs 45 000 and the third at 
Rs 8,000 onl> The property did not consist of mere survey numbers but ad- 
mittedly had bungalows, and superstructures and m the opinion of the court the 
subsequent valuation was bound to mislead bidders The court, however, 
set aside the sale on the ground that the provisions of Order 2t, rules 84 and 
85 had not been complied with in that the price was not deposited but a set-off 
was wrong!) claimed and allowed in the absence of the judgment-debtor bv the 
court which had no authontv or jurisdiction The Court observed 
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“There is nothing to show that these Opponents took any permission from the Court to bid at 
the auction and in fact they could hardly have obtained anv such permission, they being mortgagees 
whose dues bad yet to be proved and determined If tb*y could ask for set-off, there is no reason w h> 
they should not be required also to seek previous permission from the Court to bid under Order 21, 
rule 72, of the Civil Procedure Code It may be noted that one of these Opponents is himself a 
pleader anjl he was not justified m taking such an unauthorised order from the Court without fully 
acquainting with all the Facts Under all these circumstances these Opponents can with little justi 
fication avoid the consequences of non-compliance with the provisions of Order 21, rule? 84 and 85, 
referred to abov e Without proving their claim under the mortgage, they have succeeded m pur 
chasing for a gross under value these properties and even that value they have not paid in Court by 
taking recourse to the device of «et off 

In my opinion, there could not be a more fraudulent and materially irregular procedure than what 
has taken place in the present case at the instance of these mortgagees, to the great detriment and 
injury of the nresent applicant nr the judgment-debtor’ 

The Court held that the application under rule 90 was barTed by limitation 
but this being a case of a void sale and not of a mere material irregularity the Court 
was bound to re-sell the propertv lrrespecuve of any application being made by 
the judgment debtor 

The High Court of Bombay (Chagla C J and Gajendragadkar, J ) dismissed 
the appeal of the mortgagee-purchasers on the ground that the order of the trial 
Court was under Order si, rule 84 and /or rule 86, Civil Procedure Code and 
therefore no appeal lav against such an order The High Court held that the 
order of set-off was without jurisdiction and the subsequent deposit of the purchase 
price on December 14, 1945, made long after the period had elapsed was of no 
avail 

One of the auction-purchasers, who is a pleader, has himself argued the appeal 
before us The principal question which falls to be considered is whether the failure 
to make the deposit under Order 2 1 rules 84 and 85 is only a material irregularity 
in the sale which can only be set aside under rule 90 or whether it is wholly void 
It is argued that the case falls within the former category and the application under 
rule 90 being barred by limitation the sale cannot be set aside It is also contended 
that the Court having once allowed the set off and condoned the failure to deposit, 
the mistake of the Court should not be allowed to prejudice the purchasers who would 
certainly have deposited the purchase price but for the mistake We are of opinion 
that both the contentions are devoid of substance In order to resolve this 
controversy a reference to the relevant rules of Order 21 of the Civil Procedure 
Code will be necessary These rules are 72, 84, 8 3 and 86 

* 72 (1) No holder of a decree in execution of which property is sold shall, without the express 
permission of the Court bid for or purchase the property 

(2) Where a decree holder purchases with such permission, the purchase money and the 
amount due on the decree may subject to the provisions of ■■echon 73 be set-off against one 
another, 

(3) Where a decree holder purchases by h i ms elf or through another person without 
such permission, the Court may, if it thinks fit, on the application of the judgment-debtor or any other 
person whose interests are affected by the sale, by order set aside the sale , 

' 84 (1) On ev cry sale of immovable property the person declared to be the purchaser shall, 

pay immediately after such declaration a deposit of twenty five per cent on the amount of his 
purchase-money to the officer or other person conducting the sale, and m default of such deposit* 
the property shall forthwith be resold 

(3) Where the decree-holder is the purchaser and « entitled to setoff the purchase 
money under rule 72, the Court may dispense with the requirement of this rule 
R— 67 
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“8 3 The full amount of purchase money payable shall be paid by the purchaser into Court 
before the Court closes on the fifteenth day from the sale of the property 

Provided that, in calculating the amount to be so paid into Court, the purchaser shall hate 
the advantage of any set-off to which he may be entitled under rule 72 

86 In default of payment within the penod mentiored m the last preceding rule, the 
deposit may, if the Court thinks fit, after defraying the expenses of the sal- be forfeited to the 
Government and the property shall be re-sold and the defaulting purchaser shall forfeit all claim 
to the property or to any part of the sum for which it may subsequently be sold 

The scheme if the rules quoted above may be shortly stated A decree-holder 
cannot purchase property at the court-auction in execution of his own decree with- 
out the express permission of the Court and that when he does so with such permission, 
he is entitled to a set off but if he does so without such permission, then the Court 
has a discretion, to set aside the sale upon the application by the judgment-debtor, 
or anv other person whose interests are affected bv the sale (Rule 72) As a matter 
of pure construction this provision is obviously directory and not mandatory — 
See Rai Radha Krishna and others v Buheshar Sahai and others 1 The moment 
a person is declared to be the purchaser, he is bound to deposit 2 3 per cent of die 
purchase monev unless he happens to be the decree holder, in which case the Court 
may not require hun to do so (Rule 84) 

The provision regarding the deposit of 25 per cent by the purchaser other 
than the decree holder is mandatory as the language of the rule suggests The 
full amount of the purchase money must be paid within fifteen davs from the date 
of the sale but the decree holder is entitled to the adv antage of a set off The 
provision for payment is, however, mandatory (Rule 8 3 ) If the payment 
is not made within the period of fifteen days, the Court has the discretion to for- 
feit the deposit, and there the discretion ends but the obligation of the Court to 
re sell the property is imperative A further consequence of non payment is that 
the defaulting purchaser forfeits all claim to the property (Rule 86) 

It is not denied that the purchasers had not obtained any decree on foot of 
their mortgage and the claun of Rs 1 ,20 000 which they put forw ard before the 
■execution Court had not been adjudicated upon or determined The mortgagees, 
one of whom is a Pleader, applied on the day of the sale claiming a set off on foot 
of the mortgage The Court without applying its mind to the question lmmediatelv 
passed the order allowing the setoff This claim was obviouslv not admissible 
under the prov isions of rule 84 which applies only to the decree holder The Court 
had clearly no jurisdiction to allow a set off The appellants misled the Court 
into passing a wrong order and obtaining the advantage of 1 set off while they 
knew perfectly well that they had got no decree on foot of the mortgage and then 
claim was undetermined There was default in depositing 25 per cent or the 
purchase money and further there was no payment of the full amount of the purchase 
l ^PSooo £ th,n fif teen days from the date of the sale Roth the deposit and the 
/mittedl) j la J* the purchase money being mandatory under the combined effect of 
subsequent va? 3 ’ ^° urt ^ as discretion to forfeit the deposit but it was bound 
set aside the "‘di the result that on default the purchaser forfeited all 

85 had not bcen’° pcrt * Thcse provisions leave no doubt that unless the deposit 
was wrongly claim are mat * c squired by the mandatory provisions qf the rules, 
court which had no' 
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there is no sale in the eye of law in favour of the defaulting purchaser and no right 
-to own and possess the property accrues to him 

In two cases decided by the Calcutta High Court, mz , Munshi Mi Alt 
Meah v Kibna Khatun 1 and Srn Annapurna Dost v Bazlty Karim Fazlty Mou1a n 
the sale was held to be no sale where the purchaser had faded to deposit the balance 
of the purchase money as required by rule 8 0 A similar view was taken b> a 
Division Bench of the Allahabad High Court m Nau,al Ktshare and Ors v Buttu 
Mai and Subkan Singh 3 The provisions of rule 86 were held to be mandatory 
in another decision of the same Court Haji dram Ullah v Mohammad Idns 1 and 
it was held that the court was bound to resell the property upon default irrespective 
of any application being made by an} party to the proceedings The case of 
Bhim Singh \ Saman Stngh 5 was a case of fadure to make a deposit as required 
by section 306 of the Code of 1882 (corresponding to rule 8 0 of the present Code) 
The Court treated it as a material irregularity in conducting the sale which must be 
enquired into upon the application under section 31 1 (corresponding to rule 90 
of the present Code) and not by a separate suit to set aside the sale The Court 
did not apply its mind to the question whether the provisions of section 306 beinv 
mandatory the sale should not be treated as a nulht> for non compliance with 
those provisions The decision of a single Judge (Tapp J ) in \athu Mai \ 
Malawa Mai and Ors 6 is distinguishable upon its facts There the auction 
purchaser had actually tendered the mone} but the payment was postponed b\ 
consent of parties pending the disposal of the objection by the judgment debtor 
We do not agree with the remark made in that case that the provisions of rule 85 
are intended to be director} onh and not absolutely mandator} A Division 
Bench of the same Court (Tek Chand and Abdul Rashid JJ ) held in A R Da ar 
v J htnda Ram 1 that the Court had no jurisdiction to extend the time for the payment 
of the balance of the purchase mone} under rule 8^ and must order resale under 
rule 86 

Having examined the language of the relev ant rules and the judicial decisions 
bearing upon the subject we are of opinion that the provisions of the rules requiring 
the deposit of 2 3 per cent of the purchase mone} immediatel} on the person being 
declared as a purchaser and the pavment of the balance within 1 3 days of the sale 
are mandatory and upon non compliance with these provisions there is no sale 
at all The rules do not contemplate that there can be any sale in favour of a 
ptmhraserwflnoUi beposlung "2-,'per certt diins purdnase mone} m'ine'hrsi instance 
and the balance within 15 da}s When there is no sale within the contemplation 
of these rules there can be no question of material irregularity m the conduct of the 
sale Non payment of the price on the part of the defaulting purchaser renders 
the sale proceedings as a complete nullity The ver\ fact that the court ts bound 
to re sell the proper!} in the event of a default shows that the previous proceedings 
for sale are complete^ w iped out as if they do not exist in the e} e of law \\ e hold 
therefore that in the circumstances of the present case there was no sale and the 
purchasers acquired no nghts at all 
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It was urged before us that the court could allow a set-off in execution proceed- 
ings under its inherent powers apart from the provisions of Order Si, rule j g, 
of the Civil Procedure Code We do not think that the inherent powers of the 
Court could be invoked to circumvent the mandatory provisions of the Code and 
relieve the purchasers of their obligation to make the deposit The appellants 
by misleading the Court want to benefit by the mistake to which they themselves 
contributed They cannot be allowed to take advantage of their own wrong 
The appeal fails and is dismissed with costs 

Appeal dismissed. 


SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — B K Mukherjea, Vivian Bose, Ghulam Hasan and- 

T L V enkat a ram a Ayyar, JJ 

Kiran Singh and others Appellants* 

Chaman Paswan and others Respondents 

Suits Valuation Act (ill of 1887), section 11 — Scope and tffe 1 — Court entertaining a suit or appeal ocer 
thch it has no jursdiction by reason of ceer-raluation or undervaluation — Effect — “ Prejudice " m section 1 1— 
Meaning of 

A decree passed by a Court which would have had no jurisdiction to hear a suit or appeatbut 
for ovct valuation or under-valuation, is not to be treated as, what it would be but for the section, 
null and void, and an objection to jurisdiction based on over-valuation or under valuation, should 
be dealt with under section 11 of the Suits Valuation Act and not otherwise The policy underlying 
sections 21 and 99, Civil Procedure Code and section 1 1 of the Suits Valuation Act is the same, namely 
that when a case had been tned by a Court on the merits and judgment rendered, it should not be 
liable lo be reversed purely on technical grounds, unless it had resulted in failure of justice, and the 
policy or the legislature has been to treat objections to jurisdiction both territorial and pecuniary 
as technical and not open to consideration by an appellate Court, unless there has been a prejudice 
on the merits The prejudice contemplated by section 11 of the Suits Valuation Act is something 
different from the fact of the appeal having been heard in a forum which would not base been 
competent to hear it on a correct valuation of the suit as ultimately determined 

An appellate Court has no power under section 1 1 of the Suits Valuation Act to consider whether 
the findings of fact recorded by the lower appellate Court are correct, and error in those findings 
cannot be held to be prejudice within the meaning of that section 

The jurisdiction that is conferred on appellate Courts under section 1 1 of the Suits Valuation 
Vet is an equitable one to be exercised when there has been an erroneous assumption of jurisdiction 
dy ■!* vfuiSwdnaitr linin' «rr s resin i* in' over-s aihicilorr or onoVr vaiWoon ana - a consequen- 
l a! failure of justice ft is neither possible nor even desirable to define such a jurisdiction closely, or 
confine it within stated bounds It can only be predicated of it that it » in the nature of a revuionaL 
jurisdiction to be exercised with caution and for the ends of justice, whenever the facts and situations 
call for it Whether there has been prejudice or not, is accordingly, a matter to be determined on 
the facts of each case. 

Clauses (a) and ( 4 ) of section 1 1 of the Suits Valuation Act should be read conjunctively, not 
wnlistandmg the use of the word "or " In any event a partv who has resorted to a forum of hw 
own choice on h» own valuation cannot himself be heard to complain of any prejudice Prejudice 
can be a ground of relief only when it is due to the action of another party and not when it results. 

On Appeal bv special leave granted by the Supreme Court by its Order, dated 
the 29th Octol er iQji\ from thejudgment and Decree, dated the 19th July, 1950, 

•C5w| \pp*-j| \< , 4 1 1 9jj 
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•of the High Court of Judicature at Patna (Smha and Rai, JJ ) m Appeal from Appel- 
1 ate Decree No X152 of 1946 from the Judgment and Decree, dated the 24th day 
of May, 1946, of the Court of the 1st Additional District Judge in S J Title Appeal 
No 1 of 1946 arising out of the Judgment and Decree, dated the 27th November, 
1945, of the First Court of Subordinate Judge atMonghynn Title Suit No 34 of 
1944 

S C Issacs, Senior Advocate, (Ganeshwar Prasad and R C Prasad , Advocates, 
-with him), for Appellants 

B K Saran and M M Sitiha, Advocates for Respondents Nos 1 to 9 

The Judgment of the Court was delivered by 

Penkatarama Ayyar, J — This appeal raises a question on the construction of sec 
lion 1 1 of the Suits Valuation Act The appellants instituted the suit out of which 
this appeal arises, m the Court of the Subordinate Judge, Monghyr, for recovery 
of possession of t2 acres 51 cents of land situated in mauza Bardih, of which defen- 
dants 12 and 13, forming the second party, are the proprietors The allegations in 
the plamt are that on 12th April, 1943, the plaintiffs were admitted by the second 
-party as occupancy tenants on payment of a sum ofRs 1 ,950 as salami and put into 
possession of the lands, and that thereafter the first party consisting of defendants 
1 to 11 trespassed on them and earned away the crops The suit was accordingly 
laid for ejecting defendants 1 to u and for mesne profits, past and future, and it 
was valued at Rs 2,950, made up of Rs 1 950 being the value of the relief for posses- 
•sion and Rs t,ooo, being the past mense profits claimed 

Defendants I to U contested the suit They pleaded that they had been m 
possession of the lands as tenants on batai system, shanng the produce with the 
landlord, from fasli 1336 and had acquired occupancy nghts in the tenements, 
th3t the second party had no right to settle them on the plaintiffs, and that the 
latter acquired no nghts under the settlement dated 12th Apnl, 1943 Defendants 
12 and 13 remained ex parte 

The Subordinate Judge held, relying on certain receipts marked as Exhibits 
A to A-114 which were m the handwnting of the patwans of the second party and 
which ranged over the penod from fash 1336 to 1347, that defendants 1 to 1 1 
had been m possession for over 12 y£ars as culuvating tenants and had acquired 
occupancy nghts, and that the settlement, dated 12th April, 1943, conferred no 
nghts on the plaintiffs He accordingly dismissed the suit The plaintiffs pre 
ferred an appeal against this decision to the Court of the Distnct Judge, Monghyr, 
who agTeed with the trial Court that the receipts. Exhibits A to A 114 were genuine, 
and that defendants 1 to 1 1 had acquired occupancv rights, and accordingly dis- 
missed the appeal 

The plaintiffs took up the matter in second appeal to the High Court, Patna, 
SjV No 1152 of 1946. and there, for the first time, an objection was taken by the 
Stamp Reporter to the valuation in the plaint and after enquiry, the Court deter- 
mined that the correct valuation of the suit was Rs 9 980 The plainuffs paid the ' 
addiUonal court fees required of them, and then raised the contenuon that on the 
revised valuation, the appeal from the decree of the Subordinate Judge would he 
not to the District Court but to the High Court, and that accordingly S A No 
1 152 of 1946 should be heard as a First Appeal, ignoring the judgment of the District 
Court. The learned Judges held, follow mg the decision of a Full Bench of that 
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Cgurt m Ramdto Singh v Raj Jiaram 1 , that the appeal to the District Court was 
competent, and that its decision could be reversed only if the appellants could esta- 
blish prejudice on the merits, and holding that on a consideration of the evidence 
no such prejudice had been shown, they dismissed the second appeal The matter- 
now comes before us on special* leave 

It will be noticed that the proper Court to try the present action would be 
the Subordinate Court, Monghjr whether the valuation of the suit was Rs 2,950 
as given in the plaint or Rs 9 880 as determined by the High Court , but it will 
make a difference m the forum to which the appeal from its judgment would lie, 
whether the one valuation or the other is to be accepted as the deciding factor 
On the plaint valuation, the appeal would he to the District Court , on the valuation 
as determined bv the High Court it is that Court that would be competent to 
entertain the appeal The contention of the appellants is that as on the valuation 
of the suit as ultimately determined, the District Court was not competent to enter- 
tain the appeal the decree and judgment passed by that Court must be treated as 
a nullity , that the High Court should have accordingly heard S A No 1152 of 1946 
not as a Second Appeal with its limitations under section J 00 Civil Procedure Code, 
but as a First Appeal against the judgment and decree of the Subordinate Judge, 
Monghyr, and that the appellants were entitled to a full hearing as wed on question 
of fact as of law And alternatively it is contended that even if the decree and 
judgment of the District Court on appeal are not to be treated as a nullity and the 
matter is to be dealt with under section 1 1 of the Suits Valuation Act, the Appel 
lants had suffered prejudice ' within the meaning of that section, that their appeal 
against the judgment of the Subordinate Judge was heard not by the High Court 
but by a Court of inferior jurisdiction uz , the District Court of kfonghyr, and 
that its decree was therefore liable to be set aside, and the appeal heard by the High 
Court on the merits, as a First Appeal 

The answer to these contentions must depend on what the position in law is 
when a Court entertains a suit or an appeal over which it has no jurisdiction, and 
what the effect of section 1 x of the Suits Valuation Act is on that position It is 
a fundamental principle well established that a decree passed by a Court without 
jurisdiction is a nullity, and that its invalidity could be set up whenever and wher- 
ever it is sought to be enforced or relied upon even at the stage of execution and 
even in collateral proceedings A defect of jurisdiction, whether it is pecuniary 
or territorial, or whether it is in respect of the subject-matter of the action, strikes 
at the very authority of the Court to pass any decree, and such a defect cannot 
be cured even by consent of parties If the question now under consideration fell 
to be determined only on the application of general principles governing the matter, 
there can be no doubt that the District Court of Monghyr was coram non judicc, 
and that its judgment and decree would be nullities The question is what is 
the effect of section 1 1 of the Suits Valuation Act on this position 
t Section 11 enacts that notwithstanding anything in section 578 of the Code 
of Civil Procedure an objection that a Court which had no jurisdiction over a 
suit or appeal had exercised it by reason of over valuation or under valuation, should 
not be entertained by an appellate Court, except as provided in the section Then 
follow provisions as to when the objections could be entertained and how they art 
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to be dealt with The drafting of the section has come in — and deservedly — for- 
considerable criticism, but amidst much that is obscure and confused, there is one 
principle which stands out clear and conspicuous It is that a decree passed by a 
Court, which would hate had no jurisdiction to hear a suit or appeal but for over- 
valuation or under valuation, is not to be treated as, what it w ould be but for the 
section, null and void, and that an objection to jurisdiction based on over valuation 
or under-valuation, should be dealt with under that section and not otherwise 
The reference to section 578, now section 99 Civil Procedure Code, in the opening 
words of the section is significant That section, while providing that no decree 
shall be reversed or varied in appeal on account of the defects mentioned therein 
when they do not afFect the merits of the case, excepts from its operation defects 
of jurisdiction Section 99 therefore giv es no protection to decrees passed on merits, 

when the Courts which passed them lacked jurisdiction as a result of over valuation 
or" under valuation It is with a view to avoid this result that section 1 1 was enacted 

It provides that objections to the jurisdiction of a Court based on overvaluation 
or under v aluation shall not be entertained b\ an appellate Court except in the 
manner and to the extent mentioned m the section It is a self contained provision 
complete in itself, and no objection to jurisdiction based on over valuation or under 
valuation can be raised otherwise than in accordance with it With reference to 
objections relating to territorial jurisdiction section 2 1 of the Civil Procedure Code 
enacts that no objection to the place of suing should be allow ed by an appellate 
or revisional Court, unless there was a consequent failure of justice It is the same 
principle that has been adopted in section 11 of the Suits Valuation Act with re 
ference to pecuniary jurisdiction The policy underlying sections 21 and 99, 
Civil Procedure Code and section 1 1 ol the Suits Valuation Act is the same, namely, 
that when a case had been tned bv a Court on the merits and judgment rendered, 
it should not be Viable to be reversed purely on technical grounds, unless it had 
resulted in failure of justice, and the policy of the legislature has been to treat objec- 
tions to jurisdiction both territorial and pecumarv as technical and not open to 
consideration by an appellate Court, unless there has been a prejudice on the 
merits The contention of the appellants, therefore, that the decree and judgment 
of the District Court Monghvr should be treated as a nullity cannot be sustained 
under section 11 of the Suits Valuation Act 

On behalf of the appellants Rajlakshmi Dasee v Rat) ay am Dasee 1 and Shidappa 
V'SikaJrat tv RarhaJjfyi.Sjihr'wf w h r«h 1 as.afi’*^ n Rrl-h>', *ht* Qiuu’raL *m Vachatpyu 

Sitbrao Jadhav v Shidappa Venkatrao Jadhao 3 , were relied on as supporting the con- 
tention that if the appellate Court would have had no jurisdiction to entertain 
the appeal if the suit had been correctly valued, a decree parsed by it must 
be treated as a nullitv In Rajlakshmi Dasee v halyayani Dasee 1 , the facts 
were that one Katyavuti Dasee insti luted a suit to recover the estate of her hus- 
band Jogendra, in the Court of the Subordinate Judge, Ahpore, valuing the claim 
at Rs 2,100, whereas the estate was worth more than a lakh of nipees The suit 
was decreed and the defendants preferred an appeal to the District Court, which 
was the proper Court to entertain the appeal on the plaint valuation There, 
the parties compromised the matter, and a consent decree was passed, recognising 
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the title of the defendants to portions of the estate Then Rajlakshmi Dasee, 
the daughter of Jogendra, filed a suit for a declaration that the consent decree to 
■which her mother was a party was not binding on the reversioners One of the 
grounds urged by her was that the suit of Katyayam was deliberately undervalued, 
that if it had been correct!) valued, it was the High Court that would have had the 
competence to entertain the appeal, and that the consent decree passed by the Dis- 
trict Judge was accordingly a nullity In agreeing with this contention, the High 
Court observed that a decree passed by a Court which had no jurisdiction was a 
nullity, and that even consent of the parties could not cure the defect In that 
-case, the question was raised by a person who was not a party to the action and in 
a collateral proceeding, and the Court observed 

“We are not now called upon to consider what the effect of such lack of jurisdiction would be 
upon the decree in so far as the parties thereto were concerned It is manifest that so far as a stranger 
u the decree is concerned who is interested in the property affected by the decree, he can obviously 
ask for a dedarauon that the decree is a nullity because made by a Court which had no jurisdiction 
over the subject matter of the litigation 

On the facts, the question of the effect of section 1 1 of the Suits Valuation Act did 
not arise lor determination and was not considered 

In Shidappa Verdatrao v Rachappa Subrao the plaintiffs instituted a suit in the 
Court of the Subordinate Judge, First Class, for a declaration that he was the 
adopted son of one Venkatrao and for an injunction restraining the defendant from 
interfering with his possession of a house The plaint valued the declaration at 
Rs 130 and the injuncuon at Rs 5, and the suit was valued for purposes of pleader’s 
fee at FX 69016-9 0 being the value of the estate The suit was decreed by the 
Subordinate Judge, and against his decree, the defendant preferred an appeal to 
the District Court which allowed the appeal and dismissed the suit The plaintiff 
took up the matter in second appeal to the High Court, and contended that on the 
valuation m the plaint that appeal against the decree of the Subordinate Judge lay 
to the High Court and that the appeal to the District Court was incompetent 
This contention was upheld, and the decree of the District Judge was set aside 
It will be seen that the point in dispute was whether on the allegations m the plamt 
the value for purposes of jurisdiction was Rs 135 or Rs 69,016-9-0, and the decision 
was that it was the latter 1 \o question of over-valuation or under-valuation arose, 
and no decision on the scope of section ti of the Suits Valuation Act was given 
As a result of its decision the High Court came to entertain the matter as a 
first appeal and affirmed the decree of the Subordinate Judge The defendant 
then look up the matter in appeal to the Pnvy Council in Rachappa Subrao Jadhaa 
-v Shidappa Vtnkatrao Jadhav* and there, his contention was that, in fact, on us 
true valuation the suit was triable by the Court of the Subordinate Judge of the 
Second Class, and that the District Court was the proper Court to entertain the 
appeal The Pnvy Council held that this objection which w as “ the most technical 
of technicalities ” w as not taken in the Court of First Instance, and that the Court 
would not be justified “in assisting an objection of that type”, and that it was 
also untenable Before concluding, it observed 

The Court F ees Act was passed not U> arm a litigant with a weapon of techn cality against bis 
•oppon-nt bat to secure revenue for the benefit of the State The defendant in this suit seeks 
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affected the disposal of the suit or appeal on its merits ” would become tv holly 
useless These words clearly •hem that the decree passed in such cases are liable 
to be interfered with m an appellate Covert, not in all cases and as a matter of 
course, but only if prejudice such as is mentioned in the section results And the 
prejudice envisaged by that section therefore must be something other than the 
appeal being heard in a different forum A contrary conclusion will lead to the 
surpr ising result that the section was enacted with the object of curing defects of 
jurisdiction arising by reason of overvaluation or undervaluation, but that, m 
fact, this object has not been achiev ed. We are therefore clearly of opinion that 
the prejudice contemplated by the section is something different from the fact of the 
appeal having been heard in a forum which would not have been competent to 
hear it on a correct valuation of the suit as ultimately determined. 


It is next argued that in the view that the decree of the low er appellate Court 
is liable to be rev erred only on proof of prejudice on the merits, the second appellate 
Court must for the purpose of ascertaining whether there was prejudice, hear the 
appeal fully on the facts, and that m effect, it should be heard as a first appeal. 
Reliance is placed in support of this contention on the observations of two of the 
learned Judges in Rarrdeo Singh \ Raj Anrain 1 There, Sinha, J , observed that 
though the second appeal could not be treated as a first appeal prejudice could 
be established by going into the ments of the decision both on questions of fort 
and of law and that that could be done under section 103 Civil Procedure Code. 
Meredith J , agreed that for determining whether there was prejudice or not, there 
must be an enquiry on the ments of the decision on questions of fact , but he was 
of opmion that that could be done under section it of the Suits Valuation Act itself. 
Das, J , how ev er, declined to express any opmion on this point, as it did not arise 
at that stage. The complaint of the appellants is that the learned Judges who 
heard the second appeal, though they purported to follow the decision in Rarrlco 
Su-gh v Raj \ cram 1 did not, in fact, do so, and that there was no consideration 
of the evidence bearing on the questions of fort on which the parties w ere in dispute. 

That brings us to the question as to what is meant by ‘ prejudice ” in section 
II of the Suits Valuauon Act Does it include errors m findings on questions of 
foct m issue betw een the parties 7 If it does, then it will be obligatory on the Court 
hearing the second appeal to examine the evidence in full and decide whether the 
conclusions reached by the low er appellate Court are right. IF it agrees with those 
findings, then it will affirm the judgment , if it does not, it will reverse it. That 
means that the Court of second appeal is virtually in the position of a Court of first 
appeal The language of section tl of the Suits Valuation Act is plainly against 
such a new It provides that over valuation or under valuation must have pre- 
judicially affected the di_posal of the case on the ments The prejudice on the 
merits must be directly attnbu table to over valuation or under valuauon, and an 
error m a finding of fact reached on a consideration of ihe evidence cannot possibly 
be said to have been caused by over valuauon or undervaluation. Mere errors 
in the conclusions on the points for determination would therefore be dearly pre- 
cluded by the language of the secuon It must further be noted that there is no 
provision in the Civil Procedure Code, which authorises a Court of second appeal 
to go into questions of fact on w hich the low er appellate Court has recorded findings 
and to reverse them Section 103 was relied on in RaniLo Singh \ Raj ,\ aran * 
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as conferring such a power But that section applies only when the lower appellate 
Court has failed to record a finding on any issue or when there had been irregu- 
larities or defects such as fall under section ioq, Civil Procedure Code If these 
conditions exist, the judgment under appeal is liable to be set aside in the exercise 
of the normal powers of a Court of second appeal without resort to section 1 1 of the 
Suits Valuation Act If they do not exist, there is no other power under the Civil 
Procedure Code authorising the Court of second appeal to set aside findings of 
fact and to re hear the appeal itself on those questions We must accordingly 
hold that an appellate Court has no power under section 1 1 of the Suits Valuation 
Act to consider whether the findings of fact recorded by the lower appellate Court 
are correct, and that error in those findings cannot be held to be prejudice within 
the meaning of that section 

So far, the definition of “ prejudice ” has been negative m terms — that it 
cannot be mere change of forum or mere error in the decision on the merits What 
then is positively prejudice for the purpose of section 11 7 That is a question 
which has agitated Courts in India ever since the enactment of the section It 
has been suggested that if there was no proper heanng of the suit or appeal and 
•that had resulted in injustice, that would be prejudice within section 11 of the 
Suits Valuation Act Another instance of prejudice is when a suit which ought 
to have been filed as an original suit is filed as a result of und*r valuation on the 
small cause side The procedure for tnal of suits in the Small Cause Court is summary, 
there are no provisions for discovery or inspection , evidence is not recorded in 
tximo, and there is no right of appeal against its decision The defendant thus 
loses the benefit of an elaborate procedure and a right of appeal which he would 
have had, if the suit had been filed on the original side It can b- said in such 
a case that the disposal of the suit by the Court of Small Causes has prejudicially 
affected the merits of the case No purpose, however, is served by attempting 
to enumerate exhaustively all possible cases of prejudice which might come under 
section 1 1 of the Suits Valuation Act The jurisdiction that is conferred on appellate 
Courts under that section is an equitable one to b" exercised when th-re has b~en 
an erroneous assumption of jurisdiction by a Subordinate Court as a result of over- 
valuation or under valuation and a consequential failure of justice It 13 neither 
possible nor even desirable to define such a jurisdiction closely, or confine it within 
stated bounds It can only be predicated of it that it is in the nature of a ^visional 
jurisdiction to be exercised with caution and for the ends of iu ttce, wh-n-ver the 
facts and situations call for it Whether there has been prejudice or not, is accord- 
ingly, a matter to be determined on the facts of each case 

We have now to see whether the appellants have suffered any prejudice by 
reason of the under valuation They were the plaintiffs in the action They 
valued the suit at Rs 2 950 The defendants raised no objection to the juris- 
diction of the Court at any time When the plaintiffs lost the suit after an ela- 
borate tnal, it is they who appealed to the District Court as they were bound to 
on their valuation Even there, the defendants took no objection to the juris- 
diction of the District Court to hear the appeal \N hen the decision went on the 
menu against the plaintiffs, they preferred S A No 1152 of 1946 to the High Court 
of Patna, and if the Stamp Reporter had not raised the objection to the valuation 
and to the court fee paid, the plaintiff would not have challenged the jurisdiction 
of the Distnct Court to hear the appeal It would be an unfortunate state of the 
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Jaw, if the plairitifEs who initiated proceedings in a Court of their own choice could 
subsequently turn round and question its jurisdiction on the ground of an error in 
valuation which was their own If the law were that the decree of a Court which 
would have had no jurisdiction over the suit or appeal but for the over valuation 
or under valuation, should be treated as a nullity, then of course thej would not 
be estopped from setting up want of jurisdiction m the Court by the fact of their 
having themselves invoked. it That, however, is not the position under section. 11 
of the Suits Valuation Act Wh> then should the plaintiffs be allowed to resile 
from the position taken up by them to the prejudice of their opponents who had 
acquiesced therein 7 

There is considerable authority in the Indian Courts that clauses [a) and 
(b) of section 1 1 of the Suits Valuauon Act should be read conjunctively, not 
withstanding the use of the word or If that is the correct interpretation the 
plaintiffs would be precluded from raising the objection about jurisdiction in an 
appellate Court. But even if the two provisions are to be construed disjunctive 
ly and the parties held entitled under section 11 (1) (i) to raise the objection for 
the first time in the appellate Court even then, the requirement as to prejudice 
has to be satisfied, and the party who has resorted to a forum of his own choice^ 
on his own valuation cannot himself be heard to complain of any prejudice Pre- 
judice can be a ground for relief only when it is due to the action of another party 
and not when it results from one s own act Courts cannot recognise that as prejudice 
which flows from the action of the very party who complains about it Even apart 
from this we are satisfied that no prejudice was caused to the appellants by their 
appeal having been heard by the District Court There was a fair and full hearing 
of the appeal by that Court , it gave its decision on the merits on a consideration 
of the entire evidence m the case, and na injustice vs shown to have resulted in Us 
disposal of the matter The decision of the learned Judges that there were no 
grounds for interference under section 11 of the Suits Valuation Act is correct. 

In the result the appeal fails and is dismissed with costs 


Appeal dismissed 

SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction ) 

Present — S R Das N H Biiagvvati and B Jagannadhadas, JJ 
The Commissioner of Income Tax, Bombay South Bombay Appellant * 

Messrs Ogale Glass Works, Ltd , Ogale \\ adi Respondents 

Income-tax Act (XI 0/ 192s) section 4 (1) (a ) — Assesses non-resident company supplying goods icith n 
British India — Post n» of cheques in British Ind a and rece pi of cheques outs ie — If income sect (d a thn 
Bnt-sh Ind a so os to he l aile to assessment of income tax — Cheque — How far payment 

The assessee a non dent company was carrying on business in Aundh (then an Indian State 
outs de Br tish Ind a) of manufacturing lanterns and other glassware Io the relevant accounting 
years 1910-1911 to 1911 *915 the assesses secured some contracts for the supply of lanterns and other 
glasiwares to the Government of Ind a The price of the goods supplied under the contracts were 
paid by cheques drawn on the Reserve Bank odnd a Bombay The cheques used to be received 
by the assessce in \undh and cashed through its bask at Bombay The as essee being a non res 
dent company iBl ibl iy to TSnt sh Ind an income tax depended upon its rece pt of income with n 
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British India. On the question whether the amounts under the cheques were recened within 
Bntoh India or in the Aundh State where the cheques were recened, 

field A cheque unless dishonoured, is payment. Delivery of the cheque to the post office 
at the request of the addressee is a delivery to him as by posting the cheque in pursuance of the request 
of the creditor the debtor performs his obligation in the manner prescribed and sanctioned by the 
creditor and thereby discharges the contract by such performance The posting of the cheques jn 
Delhi in the instant case in law amounted to payment in Delhi to the assesses and accordingly the 
income w as received in British India within the meaning of section 4 (1 ) \<0 of the Income tax Act 
On Appeal from the Judgment and Order, dated the 17th day of September, 
* 95 ’ > of the High Court of Judicature at Bombay (Chagla, C J and Tendolkar, J ) 
h\ Income-Tax Reference No 19 of 1949 

Af C Setakad, Attorney-General for India and C K Dapktajy, Solicitor-General 
for India (Porus A Mehta , Advocate, with them), for Appellant 

R. J Kolah, T D Pandit and Rajinder Jfarmn, Adv ocates for Respondents 
The Judgment of the Court was delivered by 

Das, J — This appeal arises out of proceedings for the assessment to income- 
tax of the respondent Messrs Ogale Glass Works, Ltd (hereinafter referred to as 
“ the assessee’ ) for the five assessment years 1941-42 to 1945-46 

The assessee is a Limited Liability Company incorporated and carrying on 
business in Aundh which in those days was an Indian State outside British India 
It was accordingly a non resident Company for the purposes of the Indian Income- 
Tax Act. 

The assessee manufactures lanterns and other glassw ares at its Works in Aundh 
State In the relevant accounting vears the assessee secured some contracts for 
the supply of lanterns and other glasswares to the Government of India The 
price of the goods supplied under the contracts were paid by cheques drawn on the 
Reserve Bank of India, Bombay The cheques used to be received by the assessee 
in Aundh and cashed through its bank at Bombay as hereinafter stated 

The assessee being a non resident Company its liability to British Indian 
income-tax depended upon its receipt of income within British India. In the 
course of proceedings for the assessment of the assessee to income tax for the five 
years mentioned above, the assessee contended that its profits on the sales accrued 
and were received in the Aundh State where it recened payment by the receipt 
of the cheques The Income Tax Officer and, on appeal, the Appellate Assistant 
Commissioner held that the assessee received income, profits or gains in British 
India inasmuch as the cheques were drawn on a Bank in Bombay and had been 
cashed in Bombay and accordingly taxed the assessee under seen on 4 (1) (a) of 
the Indian Income-Tax Act. On appeal by the assessee the Income-Tax Appellate 
Tribunal upheld the assessment 

Being aggrieved by the order of the Tribunal the assessee applied for a refer- 
ence of the case to the High Court for the detennmauon of the question of law 
which arose out of the Tribunal’s Order and the Tribunal agreeing that a question 
of law did arise out of its order referred the following question to the High Court 
along with a statement of the case 

‘‘Whether on the facts of the ease income profits and gains in respect of sates made to the Govern 
roent of India was received in British India within the meaning of section 4 (1) (a) of the Act.' 

At the hearing of the reference by the High Court learned advocate for the 
assessee contended, tnlrr alia y that the cheques were received by the assessee m full 
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satisfaction of the debt due to it by the Government of India and that the debt 
of the Government of India had been discharged by the acceptance of the cheques 
by the assess ee in Aundh The High Court felt that in order to determine this 
contention it would be necessary for the Tribunal to find certain further facts and 
accordingly the High Court remanded the reference back to the Tribunal with a 
request to submit a Supplementary Statement of the case on the lines indicated 
in the order dated the 15th September, 1949 The Tribunal submitted a Supple- 
mentary Statement of the case on the 8th June, 1951 

In the Supplementary Statement of the case reference is made to clause 15 
of the conditions of the contract governing supplies made by the assessee to the 
Go\ eminent of India The s>stem of payment under that clause was that 90 per 
cent of the price of each consignment would be pa d on proof of despatch of the 
stores from a Railway Station or Port in India after inspection and the balance 
of 10 per cent would be paid on receipt of the consignment in goot^ condition. 
That clause also provided 


Unless Otherwise agreed between the parties payment for the delivery of the Stores will be 
made on submits on ofbiUs in the prescribed form in accordance with injunctions giten in the Accep- 
tance of Tender by cheque on a Government Treasury in India oiont branch of the Reserve Bath 
of India or the Imperial Bank of Ind a transacting Government h us in ess. 


The assessee used to submit bills in prescribed form and on the form used to 
write 


Kindly rem t the amount by a cheque in our favour on any Bank in Bombay 
After the submission of the bills the assessee used to receive from the Govern- 
ment cheques drawn on the Bombay branch of the Reserve Bank of India along 
with a memo stating 

The unders gn?d has the honour to forward herewith cheque No dated m 

payment of the b Us noted below — 

Then followed a tabular statement setting out the number, date and amount of 
the cheques. On the top of the memo there was a direction that it — 

be immediately returned to the Controller of Supply Accounts with the acknowledgment 
form on the reverse duly signed and stamped when necessary 
The acknowledgment form was thus expressed 

The unden jned has the honour to acknowledge cheque No dated for 

Rs. in payment of the b Us noted in the Erst column n the reverse 

After receipt of the cheques the assessee used to indorse it in favour of Aundh 
Harix, X,t6 Oga’iewadi Branch which m its turn used to endorse them m favour 
of the Bombay Provincial Co-operative Bank, Ltd , Bombay The last — named 
bank cleared the cheques through the Clearing House in Bombay The Supple- 
mentary Statement of the case further records that the Aundh Bank, Ltd , used 
■to credit the assessee s account on the very day the cheques were received from 
the assessee with the amount of the cheque less the collection charges and that 
the assessee used to credit the account of the Supply Department and make corres- 
ponding debits to the Bank s account and the Bank charges account A case was 
sought to be made by the learned advocate for the assessee before the Tribunal 
that the cheques used to be discounted by the Aundh Bank, Ltd , presumably 
implying thereby that the assessee actually got payment in cash in Aundh This 
case was repelled by the Tribunal which held thal the Bank only allowed the assessee 
to draw money on the security of the cheques but did not discount them Our 
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attention has been drawn to the following passage in paragraph 8 of the Supple- 
mentary Statement of the case : 

“ By merely issuing a cheque to the assessee no payment as such was made by the Government 
The payment was only made when the Government j account in the boots of the Bank was debited ” 

Paragraph 9 of the Supplementary Statement of the case thus summarises the 
Tribunal’s findings : 

“g On the above facts our findings are 

(1) Under the agreement with the Government of India the aasessee had undertaken toteccivc 
the payment by cheque drawn on a Bank m India. 

(2) The assessee company made a specific request to the Government to make payment of 
the sale proceeds by cheque drawn on a bank in Bombay 

(3) When the assessee received the cheque, it did not receive the sale proceeds , it received 
the sale proceeds subject to the encashment of the cheque 

(4) The assessee s bankers allowed the assessee to draw money against the security of the 
■cheque on the very day the cheque was sent for collection to the bank. 

(5) The assessec’s bankers realised the payment of the cheque from the Resen e Bank of India, 
Bombay, as agents of the assessee For rendering this service the bank charged the usual comnnsnon 
-charged for collecting an outstahon cheque 

(6) The sale proceeds were received in Bombay 

(7) The cheque was encashed on behalf of the assessee at Bombay 

(8) The profits on the sales made to the Government of India were received by the assessee 
in cash m Bombay ” 

The Supplementary Statement of the case concludes with the remark that both 
parties agreed to the correctness of the facts 

The mam argument advanced before us, as before the High Court, by the 
learned advocate for the assessee is that the assessee received payment for the goods 
supplied b> it when it received the cheques at Aundh In other words the as- 
sessee accepted the cheques in full satisfaction and in discharge of its claim against 
the Government under the contracts The conclusion pressed upon us is that as the 
cheques were received at Aundh the payment was received there and consequently 
the assessee which is a non-resident Company did not receive any income, profits 
cr gams in British India within the meaning of section 4 (1) (a) of the Indian 
Income-Tax Act and the referred quesuon should be answered m the negative 

The contention put forward by the Revenue is two-fold In the first place 
it is urged that the question whether the assessee accepted the cheques uncondi- 
tionally anrL in. fiilh vansfarjinn. of us. chums, under. «he_ contmrJs. is. conrJiidnd-hy 
the Tribunal’s findings of facts This contenUon is not wholly without force 
The passage from paragraph 8 of the Supplementary Statement of the case and 
sub-paragraphs 3, 6 and 8 of paragraph 9 do tend to suggest that in the view of 
the Tribunal no payment was made by the Government by merely issuing the 
•cheques, that when the assessee received the cheques it did not receive the sale 
proceeds, that it received the sale proceeds subject to the encashment of the cheques, 
that the Bank collected the cheques in Bombay as the agent of the assessee and that 
the sale proceeds were, therefore, received in cash in Bombay But in view of the 
language used in the Supplementary Statement of the case there is ample scope 
for the view that the portions referred to above do not amount to findings of fact 
by the Tribunal but, on the contrary, are only inferences drawn by it from facts 
found b} it. Indeed the High Court was of the opinion that the Tribunal had 
not in terms come to a finding of fact that the assessee accepted the cheques in com- 
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plete discharge of its claim for the pnce of goods supplied by it but on a consideration 
of the facts actually found bv the Tribunal the High Court came to the conclusion 
that the necessary inference to be drawn from those facts was that there was an 
arrangement between the asscssee and the Government from which it could be 
said that the acceptance by the assessee of the cheques from the Government resulted 
in an unconditional discharge of the debt In the circumstances we have to exa- 
mine the facts found by the Tribunal which have a bearing on this point 

The assessee contends that on the facts found by the Tribunal it must be held 
that it received the cheques in full and unconditional discharge of its claims for 
the price of goods sold and delivered by it to the Government and not conditionally 
subject to reabsation That a sum of money may be received in more wavs than 
one cannot be doubted It ma) be received b> the transfer of coins or currency 
notes or a negotiable instrument which represents and produces cash and is treated 
as such by businessmen (See per Lord Lindley m Gresham Life Assurance Society v 
Bishop 1 Reference in this connection may also be made to the decisions in Commis- 
sioner of Income tax v hameshitar Singh*, Raghunandan Prasad v Commissioner of 
Income-ax* and Commissioner of Income tax \ Atahesitan Saran Singh * Learned 
Solicitor General does not dispute this proposition but lie argues that, in the absence 
or any agreement express or ltnphed, to the contrary, a payment by a negotiable 
instrument is always understood to be conditional He refers us to Benjamin on 
‘Sale,’ 8th Edition, p 787 in support of the proposition that the intention to take a 
bill in absolute pay ment for goods sold must be clearly shown, and not deduced 
from ambiguous expressions, such as that the bill was taken ‘ in payment ” for 
the goods ( Stedman \ Gooch * and Millard \ Duke of Argyll*), or m discharge” 
{Lmp\ Watt 7 , or in settlement of the pnce (Re Roucr and Haslam*) In addi- 
tion to the above English cases referred to in Benjamin on Sale’ the learned Sobci- 
tor General also relies on the case of Palamnppa Ghelty v Arunachalam Chttty * where 
it was held by the Madras High Court that the execution of a formal receipt for 
the amount covered by the bill of exchange or hundi was not sufficient to rebut 
the general presumption that the delivery of a bill of exchange or a hundi for a 
debt operated onlv as a conditional discharge of the debt He insists that on the 
facts of this case there is nothing from which an agreement may be implied that the 
cheques were given and received unconditionally in full discharge of the original 
contractual liability of the Government for the price of the goods supplied by the 
assessee Sn Kolah, on the other hand, relied on the following Facts in answer to 
the contentions of the learned Solicitor General 

(1) that l! ere was an arrangement by the contract ilselT for pavraentby cheque (clause 15),. 

(u) that in the bills submitted by l un the assessee expressly asked for payment by cheque, 

(ui) that the Government sent cheques in payment of the hills, 

(iv) that on receipt of the cheques the assessee returned the acknowledgement form duly 
»gned aid stamped as a fomfel receipt 

(v) that ihe drawer of the cheques was the Government of India and the drawee was the 
Reserve Dank of India for whose solvency there could be no apprehension at all u» the nnnd of (ho 
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Sn Kolah contends that the cumulative effect of these facts is clearly enough 
to establish that the cheques were received unconditionally as payment Learned 
Sohator-General points out that the assessee s request to pay the amount of the 
bilk by cheques carries the matter no further, for the undertaking to pav by cheque- 
was already there The point of the request was that the cheques should be issued 
on some Bank in Bombay The insistence on a stamped receipt in advance of pay- 
ment was, says the Solicitor General, in keeping with the usual practice of Govern- 
ment departments Therefore, we have m this case, according to the learned 
Solicitor General, nothing more than a term in the contract for payment by cheques 
and the status of the draw er and drawee of the cheques These two circumstances, 
so submits the Solicitor General, are not sufficient to establish the fact of the accep- 
tance of the cheques as unconditional discharge He contends that in the absence 
of an express agreement it is onh when the creditor elects to take a bill or cheque 
having it in his power to obtain payment m cash that is to say takes a bill or 
cheque by choice or preference instead of cash that an agreement roav 
be implied that he took it as an unconditional and absolute payment 
of the debt (, Robinson \ Henry Reid 1 and Anderson \ Htlltes * Such cases 
must be rare for the creditor is not ordinanly likely to give up the advantage 
of having a double remed> , namelv one on the bill or cheque and the other on 
dishonour of the bill or cheque on the original cause of action He points out that 
in this case there is no findng of am special agreement in this behalf and there* 
fore, submits the learned Solicitor General the assessee must be taken to have receiv 
ed the cheques condmonalh i e subject to realisation The learned Solicitor- 
General concludes that, in the circumstances no payment w as received by the 
mere receipt of the cheques and that payment was received only when the cheques 
were cashed in Bombas and that such receipts in Bombav became immediately 
asses able to British Indian Ta\ under secUon 4(1) (a) The High Court repelled 
this line of argument and held that the assessee receiv ed payment on the dates the 
cheques were delivered to it We find ourselves substantial in agreement with this 
conclusion It is to be remembered that there are four modes m w hich a contract may 
be discharged namely (1) bv agreement {2) bv performance (3) by being excused 
by law from performing it and (4) by breach In this case clause 15 of the contract 
provides how the payment of the pnee is to be made In short the contract itself, 
by that clause, prescribes the manner and the time for performance by the Govern- 
ment of its part of the contract and as the Government made the payments in the 
prescribed manner, 1 e , by cheques, it fulfilled its engagement and such payment 
would under section 50 of the Indian Contract Act, operate as a discharge of the 
contract. It should also be remembered that the assessee sent his formal stamped 
receipts only after the receipt of the cheques and not along with the bilk submitted 
by it ilierefore, the receipts cannot be regarded as having been sent in advance 
The status of the draw er and the draw ee of the cheques is also a material considera- 
tion Finally there is no suggesUon that any of the cheques was dishonoured on 
presentation \Nc, therefore, agree with Sn Kolah that the several facts relied 
on by him and alluded to above, taken cumulatively, must lead us to the conclu- 
sion that the cheques were received in complete discharge of the claim for the 
price of the goods 
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Learned Solicitor General, however, contends, on the authority of the deci- 
sion in Kodarmal v Sagomal 1 , that the request by the creditor to send a cheque 
does not imply an) variation of the rule that payment by a negotiable instrument 
is conditional on its being honoured on presentation within due time Even if 
we accept his contention that the facts referred to above are not sufficient to raise 
the implication that the cheques were accepted as payment and even if the sending 
of the cheques in terms* of clause 15 or at the special request of the assessee did not 
■operate as an unconditional discharge of the Gov eminent s liability even then the 
assessee s position will be no better When it is said that* a payment by negotiable 
instrument is a conditional payment what is meant is that such payment is subject 
to a condition subsequent that if the negotiable instrument is dishonoured on 
presentation the creditor may consider it as waste paper and resort to his original 
demand (Stedman v Gooch * It is said in Benjamin on Sale, 8th edition, page 
788 — 

The payment takes effect tram the delivery of the bill but is defeated by the happening of the 
condition t « non payment at maturity 

In Byles on Bills 20th edition page 23 the position is summarised pithily as 
follows 

A cheque unless dishonoured is payment 

To the same effect are the passages to be found m Hart on Banking, 4th edition, 
Volume I, page 342 In Fthx Hadley & Co v Hadley s , Byrne, J .expressed the same 
idea in the following passage in his Judgment at page 682 

In thu case I think what took place amounted to a conditional payment of the debt , the condi 
lion being that the cheque or bill should be duly met or honoured at the proper dale If that be 
the true view then I think the pos tion s exactly as if s\n agreement had been expres ly made that the 
6 U or cheque should operate as payment unless defeated by d shonour or by not being met , and I 
think that that agreement is implied from giving and taking the cheques and bill* in question 
The following observations of Lord Maugham in Rhokana Corporation v Inland Revenue 
Commissioners*, are also apposite 

* Apart from the express terms or section 33 sub-section 1 a similar condus on might be founded 
on the well known common law rules as to the effect of the sending of a cheque in payment of a debt, 
and in the fact that though the payment is subject to the condition subsequent that the cheque must 
be met on presentation the date of payment if the cheque is duly met is the date when the cheque 
was posted 

In the case before us none of the cheques has been dishonoured on presentation 
and payment cannot therefore be said to have been defeated by the happening 
of the condition subsequent namely dishonour by non payment and that being 
so there can Be no question therefore that the assessee did not receive payment 
by the receipt of the cheques The position, therefore, is that in one view of the 
matter there was in the circumstances of this case, an implied agreement under 
which the cheques were accepted unconditionally as payment and on another 
view, even if the cheques were taken conditionally, the cheques not having been 
dishonoured but having been cashed the payment related back to the dates of 
the receipt of the cheques and in law the dates of payments were the dates of the 
delivery of the cheques 

On the footing then that the assessee received payment as soon as the cheques 
were delivered to it the question still remains as to when and where the assessee 
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received such payment The answer is obvious, says the assessee, namely, that 
st received payment m Aundh where the cheques were delivered to it The learned 
Solicitor General, however, contests that argument According to him the cheques 
•were delivered to the assessee as soon as they were posted The rejoinder of the 
assessee is two fold In the first place it is said that this is an entirely new question 
of law which was never raised or argued before the Tribunal and was not dealt 
with by it and, therefore, cannot be said to arise out of the Tribunal s Order and 
consequently the Court has no jurisdiction, while exercising its advisory jurisdiction 
■under section 66 of the Indian Income Tax Act, to permit such a new question of 
law to be raised at this stage Learned Counsel for the assessee relies on the cases 
of Commissioner of Excess Profits Tax, West Bengal v Jecwanlal, Ltd C hainrup Sam - 
fialram v Commissioner of Income Tax, West Bengal 2 3 4 , Allahabad Bank, Ltd v Com 
missioner of Income Tax, West Bengal*, Mohan Lai Hiralal v Commissioner of Income Tax, 
C P and Berar 1 and Hira Mills, Ltd , Cawnpore v Income Tax Officer, Cawnfiore 6 , while 
the learned Solicitor General refers us to the decision in Madan Lai Dhamdharka 
v Commissioner of Income Tax , Bombay City * and Commissioner of Income-Tax, Delhi, v 
Punjab National Bank, Ltd 7 In the view we have taken it is not necessary for us, 
on this occasion, to express any opinion on the larger question as to the scope, 
meaning and import of the words “ any question of law arising out of” the Tn 
bunal’s Order on the interpretation of which there exists a wide divergence of 
judicial opinion It should be noted that this is not a case where the Tnbunal 
having refused to refer a question of law an application was made to the High 
Court to exercise its jurisdiction under sub section (2) of section 66 Here the 
Tnbunal in exercise of its powers under sub section (1) of that section did refer 
a question of law to the High Court Nobody at any time contended and even 
now it is not suggested before us that the question of law referred to the High Court 
did not anse out or the Tribunal’s Order or had not been properly referred to the 
High Court A question of law arising out of its order having thus been properly 
referred by the Tnbunal under sub section (1) the High Court had to deal with 
and answer it in exercise of its jurisdiction under sub section (5) In support of 
its contention that the quesnon should be answered in the affirmative the Revenue 
advanced the argument, based on certain facts, that the cheques had been accepted 
only conditionally and, therefore, there was no payment until the cheques had 
been cashed and the cheques having been cashed in Bombay the payment must 
be regarded as having been received in Bombay That argument did not find 
lavour with the “High Court and that ‘being the position the "Revenue sought to 
raise before the High Court, as it does before us, an alternative argument, also 
based on facts, that the cheques having at the request of the assessee, been posted 
at Delhi, the mere posting of the cheques in such circumstances operated as pay- 
ment m Delhi Here no new question of law is sought to be raised The question 
of law still is whether on the facts of this case, income, profits and gams in respect 
of sales made to the Government of India was received in British India within the 
meaning of section 4 (1) (a) of the Act The argument is that as the cheques 
were posted at Delhi at the request of the assessee payment was received by it in 
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British India It is said that although the language in which the question has been 
framed is wide enough to include this branch of the argument, the question 
should, nevertheless, be read as circumscribed by the facts on which the Tribunal’s 
decision was made and should not be regarded as at large This suggestion means 
that the question must be read as limited onl> to those facts on which alone reliance- 
was placed in support of the argument actually advanced before the Tribunal 
and on which the Tribunal s decision was founded, leaving out all other facts appear- 
ing on the record and even referred to in the Tribunal s Order and the Statements 
of the case There is no warrant for such suggestion The language of the question 
clearly indicates that the question of law lias to be determined on the facts of this 
case * To accede to the contention of the assessec will m\ olv e the undue cutting 
down of the scope of the quesuon by altering its language Seeing that the High 
Court permitted this argument to be advanced before them we are not prepared 
to shut it out. 

Sn Kolah then contends that the requisite facts on which this branch of the 
argument may be based are not to be found in the Order of the Tribunal and the 
statements of the case and therefore this argument should not be entertained. 
There would have been considerable force in this contention if the facts necessary 
to support the new argument advanced bv the Revenue w ere not on the record. 
But such is not the case here as will be presently shown The High Court conceded 
that if the assesseo had requested the Gov eminent to send the cheques by post then 
it would have made the post office its agent and in that event the posting of the 
cheques bv the Government at Delhi would have been delivery of the cheques 
to the assessec in Delhi The High Court, however, held that there was no 
finding by the Tribunal that in point of fact the assessee had ever requested the 
Government to send the cheques by post and that that being the posiUon it could 
not be said that the cheques had been delivered to the assessee m Delhi In our 
opinion, for reasons to be presentlv stated tins part of the decision of the High 
Court cannot be supported on facts and its conclusion cannot be sustained in Law 

Turning to the Order of the Tribunal we find the following passages 

vll payments for ihe good? suppl ed were made by cheques drawn by the Government depart- 
ment at Delhi on ihe Resent Bant of India Bombay Branch The cheques were rece \ed by the 
assessec Company in rt$ office in Am dh State 

The finding of fact recorded m the first statement of the case also composes the 
following (iftlfT aha) 

These chequej were received by the assessee Company at us office in Auodh State by post**, 
Tb/t frtrl-Afg -c£ fcqfi -n, -p’jragrap'n *5 xfl Vnt SupjAwriCTfcarj SfcAumrrA. di "dtit tae* 
is thus recorded 

' 3 The aasesjee Company used to submit the b Ms and on the form of the biU it used to vnie 
* Kindly retail the amount by a cheque iti our fav our on any bank in Bombay ’ 

The question for our consideration is as to what, on the legal principles laid, 
down injudicial decisions, these findings of fact amount to 

In Jtomm \ Rifats 1 , the creditor carrying on- business as milliner in Bond 
Street wrote to one of the customers who resided in Suffolk saying “ the favour of a 
cheque within a w eeh will oblige * The customer upon such request sent a cheque 
for the amount by post The cheque was stolen m the transit and was paid by the 
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Bank to the thief It will be noted that there was no express request to send the 
cheque by post, but nevertheless it was held that the rending of the cheque by post 
was payment. On appeal the Court of appeal upheld the trial Court and observed 
* An express request to seed through the post was not necessary If what the plaintiff, said 
amounted to a request to send the cheque by the post, then there was payment. To answer that 
question the casting circumstances must be looked at. A m illin er m London wrote to a laay in 
Suffolk asking for a cheque. Did that letter reasonably lead the lady to suppose and did she suppose 
that she might send the cheque bv post’ She could not suppose that she was to end a messenger 
■with it or come up to London herself The only reasonable and proper meaning to be attached to it 
whatever Madame PhiHipe might have intended i -as that she was to send the cheque by pest. < -he 
therefore, reasonably believed that she was invited to *^id her cheque bv post and she did what 
she was asked to do Consequently what die did amounted to payment 
In Thauhtcd \ The Great Northern Rmhray Co *, the directors bv them Report 
-recommended (a) the declaration of dividend at certain rates and (6) the despatch 
nf dividend warrants b\ post- At the half \earh general meeting the Shareholders 
passed a resolution that dividends be declared at certain altered rates but «aid 
nothing about rending the same by post Dividend warrants were sent to a «toch 
bolder by post but it was lost m the post. Bras J , held that m the circumstanced 
there was a request b\ the Stock hoder to the Compan\ to pat the amount due to 
him by means of a warrant sent by po-t. The case of Badische irihn LrJ Soda 
Fctnk \ Basle Chemical It arks' was concerned wth a Swiss seller who was aTed to 
send the goods by post to England which he did The good* were manufactured 
according to an invention protected b\ an English Patent. The question wa* as 
to who brought the goods to England so as to be liable to an action for infringe- 
ment. It was held that the Post Office was the agent of the English buver and 
therefore, the Swiss seller could not be sued After stating that the seller had 
-sent the goods in pursuance of the order from the buyer to a particular named 
earner nameh the post office which l> after all onl\ a earner of parcels like am 
other earner. Lord Halsbury at p 204 said 

“ It 13 not necessary that the earner should have been named If according to the ordinary 
course of delivers the earner would be the person who s o jld receis e it that would be just as good 
for the p irpose of the argument, as if the carrier had been actualh named but -e hast not to conn 
der that question h*re because the earner is named Then for \ hat r-asnn am I to depart frstn the 
-weB known and recognised principle of law that under these circumstan'es when goods arc delivered 
by the order of the buyer to a named carrier from that moment the goods yjst m the buver * ” 
The decision in Ccirln \ Lcjlcrd} is \ ery important for our purpose in that it 
explains the meaning and implication of the word remit which is the word 
’u/sLhj 'hr, nsjcstw. '7*o 1 jssrd. ’hr Dr'puFiiiRm ♦ / i» Tun 

the amount b\ cheque. There was m that case no express reference to the post 
office at all Said Lord Herschell at p ^30 

M I cannot doubt that the word remit there means ihw and nothing besco' 1 this — that the 
bank post biLi, when obtaired in favour of the plai.. ti ff s should be sent m the ordinary co rse a_d 
the otdiaary taa- rer n w*- th such documents am sent b Commer-ial men cameh b\ read a_d 
tint as soo-i as that had been dan aj obi gauon and all 1 tabu, tv of the defendant ceased I think 
it ts unposs b e on these wo-d, to main jn that th-re s-as un ob gauon a_d a h-hfl t\ ecumbcrt 
upon him until those bank post buJ had reached the hards of the p-aui.-?! in Eng _nd ” 

In \fi hi Herjy \ NcntvA tr-cn Ixj larjrar e Soaetj Ltd 4 the defendants 
sent a written nouce to the plaintiff st3tr*g that the sum of r 48-3-8 which would 
shortly become due «hould be paid at their office and a, king th~ pLuntiff when 
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remitting ” to return the notice There was no express request to send the amount 
by post ° Bailhache, J , held that by the use of the word “ remitting” the defendants 
had impliedly authorised the plaintiff to pay them by sending the money through 
the post in the ordinary way m which money was remitted by post, but that it was 
not usual to send so large a sum in Treasury notes by post. Apart from the im- 
propriety of sending a large amount in Treasury notes by post, this case does support 
the view that the request by the creditor “ to remit ” the amount due, without 
more, is tantamount to a request to send the amount by post This decision was 
upheld by the Court of Appeal On the other hand if there be no express or implied 
request by the creditor to send the amount by post the mere posting of a hundi 
duly endorsed in favour of the addressee does not operate as delivery of the hundi 
to the addressee so as to pass the title in the hundi to the addressee, for the post 
■office in such circumstances does not become the agent of the addressee The case 
of Thorappa v Umtdmalji 1 , is an instance on this point In the case of Ex parU Cols' 
also there was no request by the addressee to send the bills by post The result 
of the various judicial decisions are summarised m Benjamin on Sale, 8th edition, 
'pages 769 771 and in Chalmer s Bills ofExchange 12th edition, pages 51-52 

A good deal of stress is laid by Sn Kolah on what he say s is the basic difference 
between the postal regulations m England and those in India and he insists that 
the English decisions laying down the effect of sending cheques by post should 
not be ngidlv followed here He points out that in England the sender of the 
cheques has no right to reclaim the same after it is posted, and that, accordingly, 
immediately upon the posung of the cheques the post office becomes irrevocably 
the agent of the addressee and that, therefore, the delivery of the cheque to the 
post office is, in English Law, delivery to the addressee But that, Sn Kolah main- 
tains, is not the position under the Indian Post Office Act, 1898 We have been 
taken through the different sections of that Act and the rules made thereunder and 
Sn Kolah contends that under the Indian Law the sender has the right to reclaim 
the letter until it is actually delivered to the addressee, and, therefore, until that 
time the post office remains the agent of the sender and consequently the posting 
of a cheque cannot in India be regarded as delivery of the cheque to the addressee. 
We may, however, point out that this nght of the sender, on which so much stress 
and importance are laid by the learned Advocate, is by no means an absolute 
nght, for it is left enUrely to the authorities to decide whether a letter once posted 
should be returned to the sender This very narrow and qualified nght can hardly 
be regarded as bnnging about a position so different from that prevailing m England 
as to make the English decisions wholly inapplicable It may also be mentioned that 
in spite of such contenuon the English decisions have been adopted by the Courts in 
India, t g Thorcppa v Umdmalji 1 and 7 he Indian Colton Company , Lid v Han 
Poonjoo * It is, however, not necessary to pursue this line of reasoning any further 
for the principles underlying the English decision are dearly consonant with the 
provisions of the Indian Law There can be no doubt that as between the sender 
and the addressee it is the request of the addressee that the cheque be sent by post 
that makes the post office the agent of the addressee After such request the addressee 
cannot be heard to say that the post office was not his agent and, therefore the loss 
of the cheque in transit must fall on the sender on the specious plea that the sender 
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having the very limited right to reclaim the cheque under the Post Office Act, 
1898, the Post Office was his agent, when m fact there was no such reclamation 
OF course if there be no such request, express or implied then the delivers of the 
letter or the cheque to the post office t> deliver} to the agent of the sender himself 
Apart from this principle of agencv there is another principle which makes the 
deliver} of the cheque to the post office at the request of the addressee a delivery 
to him and that is that b\ posting the cheque in pursuance of the request of the 
creditor the debtor performs his obligation in the manner prescribed and sanctioned 
by the creditor and thereb\ discharges the contract b} such performance (see 
section 50 of the Indian Contract Act and illustration (d) thereto) 

Sn Kolah points out that when the Indian Contract Act, 1872, was passed, 
the Indian Post Office Act, 1866, was in force He has taken us through the rele 
vant provisions of that old Act and he points out that those provisions were quite 
different from those of the present Act. According to him illustration (d) to section 
50 of the Indian Contract Act must, after the passing of the Act of 1 8g8, be taken 
to have become inappropriate, obsolete and incorrect. \S e do not think that there 
is any basic difference betw een the two Acts in respect of the matter under discussion. 
It docs not appear to us that the Act of 1898 enlarges the right of the sender to 
reclaim the postal article to such an extent as to nulhf) illustration ( d) or otherwise 
to affect the well known general principle that a contractual obligation is dis- 
charged b} the performance of the engagement or promise m the manner pres- 
cribed or sanctioned b> the promisee 

Applying the above principles to the facts found b> the Tribunal the position 
appears to be this The engagement of the Government was to make payment 
by cheques. The cheques were drawn in Delhi and received by the assessee in 
Aundh b} post According to the course of business usage m general to which, 
as part of the surrounding circumstances attention has to be paid under the autho- 
rities cited above the parties must have intended that the cheques should be sent 
by post which is the usual and normal agenc} for transmission of such articles and 
according to the Tribunals findings the} "ere in fact received by the assessee by 
post. Apart from the implication of an agreement arising from such business 
usage the assessee expressly requested the Government to remit *’ the amounts 
of the bills by cheques This, on the authonues cited above clearlv amounted 
in effect to an express request by the assessee to send the cheques bv post The 
Government did act according to such request and posted the cheques m Delhi 
It can scarcely be suggested with any semblance of reasonable plausibility that 
cheques drawn in Delhi and actuallv received bv post in Aundh would in ih- normal 
course of business be posted in some place outside British India This posting 
in Delhi, in law amounted to payment m Delhi. In this view of the matter the 
referred quesuon should with respect have been answered bv the High Court 
m the affinnativ e. \\ e, therefore allow the appeal and answer the question accord 
rngly In view of the fact that the appellant has faded in the main argument 
but has succeeded on a new one vs e think no order should be made as to costs except 
that each party should bear and pay his or its own costs before us as well as before 
the High Court. 

Agent for appellant R ff Dhi l cr ft G H Rcj&d’-jJ^Fc 
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SUPREME COURJ OF INDIA 
(Original Jurisdiction ) 

Present — B K Mukherjea, S R Das, N H Bhagwati, B Jacannadila- 
DAS AND T L Venkatarama Ayyar 

M K Gopalan and another Petitioners* 

The State of Madhya Pradesh Respondent . 

Criminal Procedure Code {V of 1898) section 14— Appointment of Special Magistrate under— If disennu 
nolory and hit by Article 14 of Ike Coitstitui on of India (1950) — Sanction to pros rule under section 197 (1), 
Criminal Procedure Code (V of 1898) — Essentials— If should specify the Court before uhick trial is Jo be held 

Where the Special Magistrate under section 14 of the Criminal Procedure Code has to try the 
-ease entirely unact the normal procedure, and no special procedure is to be adopted there is no ques 
tion Of any discrimination between persons who hare committed similar offences The law is not 
therefore hit by Article 14 of the Constitution 

Though the sanction given under section 197 (2) does not disclose that all the facts constituting 
the offences to be charged were placed before the sancuomng authority and the sanction does not 
state the tittle oe place of the occurrence or the transactions involved in it or the persons vnlh whom 
the offences were committed, the lacuna if any can be remedied in the course of the trial by specific 
evidence in that behalf 

Under sub section (a) of section 197 of the Criminal Procedure Code the sanctioning Government 
may specifr a Court for the trial of the case but is not bound to do so When it does not choose to 
specify the Court the trial is subject to the operation of the other provisions of the Code But 
even when it chooses to exercise the power of specifying the Court before which tnal is to be held, 
such specification of the Court does not touch the question as to who is the person to function in such 
Court before which the tnal is to take place That u a matter still left to be exercised by the Provm 
cial Government of the area where the trial is to take place and such Government may appoint 
a Special Magistrate There is no w arrant for treating the word 4 Court in si b-secUon '2) of section 
197 as being the same as a person in sub-section (1) of section 14 of the Criminal Procedure Code 

Petition under Article 32 of the Constitution for the enforcement of funda- 
mental rights 

JV C Ckatlerjee, Senior Advocate (J B Dadachjnji and Rajmder Jfaratn, Advo- 
cates, with him) for Peuuoners 

A* V Tambe and I JV Shroff, Advocates, for Respondent 

The Judgment of the Court was delivered by 

3 agannadhadas, J — This is a peuuon under Article 32 of the Constitution 
and is presented to this Court under the following circumstances PetiUoner 
No 1 before us was an Agricultural Demonstrator of the Government of Madras 
and was employed as an Assistant Marketing Officer in Central Provinces and 
Berar for the purchase and movement of blackgram and other grains on behalf 
of the Madras Government He, as well as the second petitioner and 44 others 
are under prosecution before K L Pandey, a Special Magistrate of Nigpur, 
Madhya Pradesh in Case No 1 of 1949, pending before him on charges of cheating, 
attempt to commit cheating, criminal breach of trust and criminal conspiracy 
(i e , for offences punishable under section 420 read with section 120 B or 109, 
Indian Penal Code, section 409 and section 409 read with section 120 B, Indian 
Penal Code), and the allegation is that by reason of the acts committed b> the 

accused, the Government of Madras had to incur an expenditure or Rs 3 37,140 to-o 

m excess of the amount due The Special Magistrate before whom the case is Ww 
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pending was appointed by the Madhya Pradesh Government under section 14 
of the Criminal Procedure Code, and as the first petitioner was a servant of the 
Government of Madras, the prosecution against him has been initiated by sanction 
given by the Government of Madras under section. 197 (1) of the Criminal Procedure 
Code. 

The validity of the prosecution is challenged on various grounds and the 
present petition is for quashing the proceedings on the ground of their invalidity 
The three mam points taken before us are (1} Section 14 of the Criminal Procedure 
Code, in so far as it authorises the Provincial Government to confer upon am person 
mil or any of the powers conferred or conferrable b\ or under the Code on a Magis- 
trate of the first, second or third class in respect of particular cases and thereby to 
-constitute a Special Magistrate for the tnal of an individual case, violates the. guaran- 
tee under Article 14 of the ConsntuUon 2) The sanction given under section 
197 (t) of the Criminal Procedure Code for the pro ecuuon as against the first peu- 
tioner is invalid, inasmuch as the order of the Madras Government granting the 
sanction docs not disclose that all the facts constituting the offences to be charged 
were placed before the sancnonmg authontv , nor does the sanction state the tun^ 
or place of the occurrence or the transacnons involved in it, or the persons with 
whom the offences were committed This contention is raised reiving on the Pnvy 
Council case in Gakulckand Dxarl ados Morari a v The king 1 (j) Ev cn if the sanction 
under section 197 (1) of the Criminal Procedure Code w valid it is for the verv 
Government which accord, the sancuon to specifv aho the Court before whjch the 
tnal is to be held under section 197 (2), and in the absence of any such specification 
by the said Government, the power under section 14 of the Criminal Procedure 
Code of appointing a Special Magistrate for the tnal or the ca,e cannot be evercisetj 
bv the Madhya Pradesh Government 

These points mav now lie dealt with smaum In support of the objection 
raised under Article 14 of the Constitution reliance is placed on the decision of 
this Court m Anuar 1 h Sartors case ’ That decision however, applies onh 
to a case where on the allotment of an individual case to a special court autho- 
rised to conduct the tnal by a procedure substantially different from the normal 
procedure, discnminauon arises as between persons who have committed similar 
offences by one or more out of them being subjected to a procedure, which is materi- 
ally different from the normal procedure and prejudicing them thereby In the 
psrasate csire-, »Vhr Spxm! ^Ssgps&rass" avnsksr saetasue -v Abe ■CVarruna 1 JVsseetAivtr 
Code has to try the case entirely under the normal procedure and no discrimination 
of the kind contemplated by the decision in Anuar 4 h Sariar s case * and the other 
cases following it, anses here A law vesting discreUon m an authority under such 
circumstances cannot be said to be discriminators as such, and is therefore not hit 
by Article 14 of the Constituuon There is, therefore no substance m this con- 
tention 

As regards the second ground which is put forward on the authority of the 
Pnvy Council case of Gohilchani thiarbadas \fcrarfa v The King 1 , it is admitted 
that the tnal has not yet commenced The Pnvy Council itself m the case men-. 
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Honed above has recognised that the lacuna, if any, in the sanction of the kind 
contemplated by that decision can be remedied in the course of the trial by specific 
evidence in that behalf Learned counsel for the State, without conceding the 
objection raised, has mentioned to us that evidence in that behalf will be given 
at the trial It is, therefore, unnecessary to decide the point whether or not the 
sanction, as it is, and without such evidence, is invalid 

It is the third point that has been somewhat seriously pressed before us The 
contention, of learned counsel for the petitioners is based on sub-section {2) of section 
19 J of the Criminal Procedure Code, which runs as follows : 

•‘The Governor-General or Governor, as the case may be, exercising his individual judgment 
may determine the person by whom the manner in which the offence of offences for which, the 
prosecution of such Judge Magistrate, or public servant is to be conducted and may specify the 
Court hffott tc^ieh the trial u Id he held 

The argument is that it is for the very Government which sanctioned the prose- 
cution under section 197 (1) to specify the court before which the trial is to be 
held and no other, and that consequently, in a case to which section 197 (1) applies, 
the exercise of any power under section 14 is excluded It is said that though the 
exercise of the power under section 197 (2) in so far as it relates to specification 
of the court is concerned is discretionary and optional, but if in an individual case, 
that power is not exercised, it must be taken that the appropriate Government 
did not feel called upon to allot the case to any special court, and that, therefore, 
such allotment by another Government under section 14 would affect or nullify 
the power of the appropriate Government under secuon 197 (2) It is also sugges 
ted that such dual exercise of the power by two Governments would be contrary 
to the policy underlying section 197 which is for the protection of the public servant 
concerned, by interposing the sanction of the Government between the accuser 
and its servants of the categories specified therein This argument is far fetched 
Jn the first instance, there is no reason to think that secuon 197 (2) is inspired by 
any policy of protecuon of the concerned pubbe servart, as section 197 (1) is. 
There can be no question of protecuon involved by an accused being tried by one 
court rather than by another at the choice of the Government The power under 
section 197 (2) appears to be vested in the appropriate Government for being 
exercised, on grounds of convenience, or the complexity or gravity of the case or 
other relevant considerations The argument as to the implication of non exercise 
of the power by the appropriate Government under section 197 (2) is also untenable. 
The power to specify a court for trial in such cases is a permissive power, and there 
can be no such impheauon, as is contended for, arising from the non exercise of 
the power 

This entire argument, however, is based on a misconcepuon of the respective 
scopes of the powers under sccUon 197 (2) and section 14 The one relates to the 
“ Court " and the other to the “ person ” Under sub section (2) of section 197,. 
the sanctioning Gov eminent may specify a court for the trial of the case but is not 
bound to do so When it does not choose to specify the court, the trial is subject 
to the operation of the other provisions of the Code But even when it chooses 
to exercise the 'cower of specifying the court before which the trial is to be held, 
such speuficaUon of the court does not touch the question as to who is the person 
to funcuon in such court before which the trial is »o take place That is a matter 
still left to be exercised by the Provincial Government of the area where the trial 
is to take place The argument oflcarned counsel proceeds on treaUng the word 
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“ court ” in sub-section (2) of section 197 as being the same as a “ person ” in sub- 
section (1) of section 14, for which there is no warrant There is accordingly no 
substance in this contention 

In addition to the above three points, learned counsel for the petitioners 
has also raised a further point that in die present case Shn K L Pandey who was 
first appointed as a Special Magistrate for the trial of the case, and to whose file 
On such appointment this case was transferred, was later on appointed as acting 
Sessions Judge for some time and ceased to have this case before him He reverted 
back horn his position as acting Sessions Judge to his original post The point 
taken is that without a fresh notification appointing him as Special Magistrate 
and transferring the case to him as such, he cannot be said to be seized of this case 
as Special Magistrate Here again, learned counsel for the State informs us, 
without conceding the point so taken, that he is prepared to advise the Government 
to issue the necessary notification and have the case transferred In view of that 
statement, it is unnecessary to pronounce on the objecuon so raised 

In the result, all the points raised on behalf of the petitioners fail, and this 
peuuon must be dismissed 

It is desirable to observe that the questions above dealt with, appear to have 
been raised before the High Court at previous stages by means of applications under 
Article 226 and decided against No appeals to this Court have been taken against 
the orders therein Nothing that we have said is intended to be a pronouncement 
as to the correctness or otherwise of those orders, nor to encourage the practice 
of direct approach to this Court (except for good reasons) in matters which have 
been taken to the High Court and found against, without obtaining leave to appeal 
therefrom 

Petition dismissed 

SUPREME COURT OF INDIA 
(Criminal Appellate Jurisdiction ) 

Present — Mehrciiand Mahajan, C J , Vivian Bose and Ghulam Hasan, 

JJ- 

Bnwabhusan Naik Appellant* 

v 

The State of Onssa Respondent 

Prevention of Corruption Act [II of 1957) srrlum 5 — Offences under — ScneUon to pr circus — If ston'd kr 
1 * particular form or trt out the facts in respect of ichuh i< ts gum — Presumption under SiCl.cn 5 (o)—Scc]a— 
CSargt and sanction — Absence of particulars in — Effect 

It u not necessary Tor the sane ion under the Prevention of Corruption Act to be in an' particular 
form, or in writing or for it to set out the facts in respect of which it is given When facts are not set 
out in the sanction, proof has to be given atiurJe that sanction was given in respect of the facts consti- 
tuting the offence charged, but an omission to do *0 is not fatal so long as the facts can be, and arc, 
proved in some other way 

la a prosecution for an offence under section 5 (1) (a) of the Prevention of Corruption Act what 
the prosecution has to do is to show that the accused, or some person on hu behalf is in possession of 
pecuniary resources or property disproportionate to bis known sources of income ard for which the 


Criminal Appeal No 33 of 195s 


?th April 1 





THE SUPREME gOURT JOURNAL. 


538 


[VOL XVII 


accused cannot satisfactorily account Once that is established then the Court has to presume unless 
the contrary is proved, that the accused is guilty of the new ofTence created by section 5, namely 
criminal miscond uct in the discharge of his official duty Once the explanation of the accused is 
rejected as unsatisfactory, secuon 5 (3) of the Act is at once attracted and the Court is hound toptesume 
(the word used in the section is ‘ shall ’ and not * may ") that the accused was guilty under section 
5 (a), especially as this part of the section goes on to say “ and his conviction therefor shall not be 
invalid by reason only that it is based solely on such presumption ’ 

The offence under section 5 (l) (a) does not consist of individual acts of bnbe taking as in section 
161 of the Indian Penal Code but is of a general character Individual instances may be useful to 
prove the general averment in particular cases but it is by no means necessary because of the presump- 
tion which section 5 (3) requires the Court to draw ho particulars need to set out in the charge or 
the sancuon m such a case 


On Appeal under Article 134 (x) (c) from the Judgment and Order, dated the 
19th February, 1952, of the High Court of Orissa at Cuttack in Criminal Appeal 
No 66 of 1950, arising out of the Judgment and Order, dated the 19th September, 
1950, of tbe Court of the Additional Sessions Judge, Cuttack Dhenkanal, Cuttack, 
xn Sessions Trial No 9-C of 1950 

\ur-ud Dm Ahmed R Patnaik and R C Prasad Advocates for Appellant 


R Ganapalhy Iyer, for Respondent 

The Judgment of the Court was delivered by 

Bose J — The appellant was an Inspector of Factories under the Govern- 
ment of Orissa It was a part of his duty to inspect factories and mills in the State 
of Orissa He toured the districts of Koraput and Balasore from x8th August, 
1948 to 27th August, 1948 and from 29th September, 1948 to 30th October, 1948, 
respectively The prosecution case is that he collected bribes from persons connec- 
ted with some of the mills he inspected m those districts It « said that he Used 
to threaten to close their mills and impose other penalties for alleged defects unless 
they paid him a bribe 

On 3rd October, 1948, he was camping at the Dak Bungalow at Basta in the 
Balasore district Because of information received against him his person and 
belongings were searched on that day and a sum of Rs 3,148 was recovered from 
him consisting of Rs 450 paid at the time as a trap and Rs 2,698 already m Ins 
possession He was arrested on th? spot but was later released on bail 

Departmental and other proceedings were taken against him and he was 
eventually brought to trial on 29th March, 1950 and charged under section 5 (2) of 
the Prevention of Corruption Act (II of 1947) for criminal misconduct in the shape 
of habitually accepting illegal gratification He was also separately charged and 
separately prosecuted under section 161 of the Indian Penal Code for three speci- 
fic offences of bribe taking but we are not concerned here with that as be was acquit- 
ted on all three counts His conviction here is under section 5 (2) alone The 
trial Court sentenced him to rigorous imprisonment for four years and a fine of 
Rs 5,000 The High Court upheld the conviction on appeal but reduced the 
sentence to two years and a fine of Rs 3,000 

The accused applied for a certificate to appeal under Article 134 (1) (c) on 
three points The High Court held that two of them were not of sufficient import- 
ance to justify the issue of a ceruficate particularly as one of the two was covered 
by the principle laid down by this Court But it granted leave on all three as it 
considered that the first point was of importance The points were formulated 
£2 follows 
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*'(») whether the view of this Court as to the requirement of sanction in a case of this land and 
the interpretation of Morarka s ease 1 , adopted by this Court in its judgment are correct , 

(u) whether the interpretation of this Court relating to the requirements as to the corroboration 
of an accomplice witness in a bribery case with reference to the latest unreported case of the Supreme 
Court which has been referred to in the judgment and which has since been reported in Romeshwar v* 
Stale of Rajasthan* is correct , 

and 

(in) whether die law as propounded by the decision ‘now sought to be appealed against with 
reference to the considerations that arise in judging the presumptions under section 5 (3I of the 
Prevention of Corruption Act is correct 

The first point arises in this way Four kinds of criminal misconduct are set 
out in section 5 of the Prevention of Corruption Act They are enumerated in 
clauses (a), (ft), (c) and (d) of sub-section (1) The sanction is general and does 
Hot specify which of these four offences was meant. It runs as follows 
“ Government of Orissa 

Commerce and Labour Department 
Order No 456i(Gom , dated 3rd November 1948 
In pursuance of section 6 of the Prevention of Corruption Act 1947 (II of 1947,, the Governor 
of Onssa 15 hereby pleased to accord sanction for prosecution of Sri B B Nayak Inspector op 
Factories, Onssa emp'oyed in connection with the affairs of the Province under sub-section (a) of 
jcction 5 of the said Act 

a Nature of offence committed 

Criminal misconduct in discharge of official duty 

By order of the Governor 
Sd I V Ramanathan, 
Secretary to Government *’ 

It was contended that the Privy Council held in Gokulchand Dwarkadas Morarka 
% The King 1 that such a -sanction is invalid The High Court rejected this argu- 
ment We agree with the High Court 

The passage of the Pnvy Council judgment on which reliance is placed is as 
follows : 

•“ In their Lordship s view, ui order to comply with the provisions of clause 23 it must be proved 
that the sanction was given in respect of the facts consutuung the offence charged It is plainly desi 
table that the facts should be referred to on ihe face of the sanction, but thislis not essential 'since 
clause 23 does not require the sanction to be m any particular form nor even to be m writing But 
if the facts constituting the offence charged are not known on the face of the sanction, the prosecution 
must prove by extraneous evidence that those facts were placed before the sancuoning authority * 
The judgment or the Judicial Committee relates to clause 23 of the Cotton 
Cloth and Yam (Control) Order, 1943, but the principles apply here It is no 
more necessary for the sanction under the Prevention of Corruption Act to be in 
any particular form, or in writing or for it to set out the facts in respect of which 
it is given than it was under clause 23 of the Order which their Lordships were 
considering The desirability of such a course is obvious because when the facts 
are not set out in the sanction proof has to be given aliunde that sanction was given: 
in respect of the facts constituting the offence charged, but an omission to do scr 
tv nOt fatal so long as the facts tan be, and are, proved m some other wav 

The High Court finds that the facts to which tl e sanction relates were duly 
placid before the proper sanctioning authority We need not consider the evidence 
about telephone calls and the like because the letter -of the i District Magistrate 
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askin g for sanction (Exhibit 25) is enough to show the fects on which the sanction 
is based It is in these terms 

“ I hive the honour to report that B B Nayak Inspector of Factories Orissa, ui the course 
of his visit to this distr et had been vis ting certain mills and on information received by me that he 
had been collecting heavy sums as illegal gratification from the Manager or Proprietor of Mills under 
threat of mischief to the mill owners it was arranged to verify the truth of this information by handing 
o tfr 1 three hundred rupee notes marked with my initials in presence of the Superintendent of Police 
and two other respectable gentlemen and nullowners on the evening of the and October 1948 
On the 3rd October the Factory Inspector having actually received the illegal gratification ofRs 450 
wh eh rum included the three marked hundred rupee notes the Prosecuting Inspector seized the 
marked notes along with a further heavy sum of Rs a 698 from his possess on 


Under sec aon 6 o the Prevention of Corruption Act 1947 the accused being a public servant m the 
emplov of the Provincial Government the sanction of the Provincial Government is neeessarv 
pnv to taking cognisance of an offence under section 161 Indian Penal Code or sub section (a) of 
section 5 of the Act 

A sanction based on the facts set out in this letter, namely the information 
received about the collection of heavy sums as bribes and the finding of Rs 2,6g8 
in his possession would be sufficient to validate the present prosecution It is evident 
from this letter and from the other evidence that the facts placed before the Govern* 
ment could only relate to offences under section l6i of the Indian Penal Code 
and clause (a) of section 5 (1) of the Prevention of Corruption Act They could 
not relate to clauses (b) or (c) Therefore, when the sanction was confined to 
section 5 (2) it could not in the circumstances of the case, have related to anything 
but clause (a) of sub section (1) of section 5 Therefore, the omission to mention 
clause (a) in the sanction does not invalidate it 

The present prosecution is confined to section 5(1) (0) which runs as follows : 

(«\ A public servant is said to commit the offence of criminal misconduct m the discharge 
©f his duty- — 

(a) if he habitually accepts or obtains or agrees to accept or attempts to obtain from any person 
for himself or for any other person any gratification (other than legal remuneration) as a motive or 
reward such as u mentioned in section 161 of the Indian Penal Code 

Then comes sub section (3) which sets out a new rule of evidence in these 
terms 

In any trial of an offence punishable under sub-secuon (2) the fact that the accused person or 
any other person on his behalf is in possess on for which the accused person cannot satisfactorily ac- 
count of pecuniary resources or property disproportionate to his known sources of income may be 
proved and on such proof the Court shall presume unless the contrary 11 proved that the accused 
person u guilty of criminal misconduct in the discharge of hu official duty and h s conviction 
therefor shall not be invat d by reason only that it u based solely on such presumpt on ’ 
Therefore, all that the prosecution has to do is to show that the accused, or 
some person on his behalf, is in possession of pecuniary resources or property dis- 
proportionate to his known sources of income and for which the accused cannot 
satisfactorily account Once that is established then the Court has to presume, 
unless the contrary ujproved that the accused is guilty of the new offence created 
by secuon 5, namely ’criminal misconduct in the discharge of his official duty 

iSow the accused was found in possession of Rs 3,148 He accounted for 
Rs 450 of that sum by showing that it was paid to him at the time as a trap He 
has been acquitted of that offence, so all he had to account for was the balance 
Rs 2,698 This is a large sum for a tounng officer to carry with him in cash 
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while on tour His explanation was not considered satisfactory and that c a 
question of fact with which we are not concerned in this Court Therefore, all 
that remains to be seen is whether this was disproportionate to his known sources 
of income 

The accused is a Government Factory Inspector and we were told that his 
salary is only Rs 450 a month The High Court finds that the total sums drawn 
by him during his entire period of service of thirteen months was Rs 6 045 as salary 
and Rs 2 155 as travelling allowance It also finds that he owns o 648 acres of 
land which brings in no income worth the name On the expenditure side of the 
accused s account the High Court finds that he has a substantial family establish* 
ment which would not reave him enough margin for saving such a large sum of 
money No other source of income has been disclosed It is evident that no touring 
officer of his status and in his position would require such a large sum of money 
for his tounng purposes even if he was away from headquarters for a month His 
explanation was considered unsatisfactory b) both Courts and was disbelieved 
These are all questions of fact Once the facts set out above were found to exist 
and the explanation of the accused rejected as unsatisfactory secuon 5 {3) was at 
once attracted and the Court was bound to presume (the word used in the section 
is shall and not may ) that the accused was guilty under section 5 (2), espe- 
cially as this part of the section goes on to say — 

and his con ictwa therefor shall not be oval d by reason only that t is based solely on such 
presumpuon 

These facts alone are enough to sustain the conviction and we need not consider 
the other matters The High Court was nght in holding that the sanction was 
sufficient and in convicting the accused 

The third point set out in the certificate of the High Court relates to the absence 
of particulars in the charge and we gathered from the arguments in the sanction 
But no particulars need be set out m the charge m such a case because the 
offence under section 5 (1) (c) does not consist of individual acts of bribe taking as 
m section 161 of the Indian Penal Code but is of a general character Individual 
instances may be useful to prove the general averment in particular cases - but it is 
b> no means necessary because of the presumption which section 5 (3) requires 
the Court fo draw There was therefore no illegality either in the sanction or in 
the charge , nor has the accused been prejudiced because he knew everything 
that was being urged against him and led evidence to refute the facts on which 
the prosecution relied He was also questioned about the material facts set out 
above in his exammaUon under secuon 342 of the Criminal Procedure Code and 
was given a chance then as well to give such explanauon as he wished 
The appeal fads and is dismissed 
Agent for Respondent R H Dhibar 

Appeal dismissal 
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SUPREME COURT OF INDIA 
<! (Civil Appellate Jurisdiction ) 

Present — Mehrchand Mahajan, C J , 1 B K Mukherjea, Vivian 
Bose, N H Bhacwati and T L Venkatarama Ayyar JJ 
Tvishan Lai and Sat) a Narain Appellants* 

v 

ilhanwar La! Respondent 

Defence of India Rules (as app udto Alomar) Rufe 90(f) (2 )— Prohibition against entering snio fortran! 
contracts or option ui bullion — Suit by agent claiming tndrmn ty against the principal for loss sustained in carrying 
out directions of the print pal tn respect of such contracts — If hit by Rub 90 (f' (s) 

A contract for sale or purchase of bull on mat be entered into by and between the parties directly 
or it may be made through agents In either ease if such contract is not entered into at -Marwflf, 
nor is it agreed to be performed wholly or in part in Marwar it would be outside the notification 
(of 3rd June, 1943, adding new rule 90 (c) Defence of India Rules, as applied to Marwar) and 
cannot be held to be illegal 

Where the plaint fts (agents) paid the losses resulting from the transactions to third parlies on 
behalf of the defendant m exercise of authority conferred upon them by the latter, the acts of the agent 
Ire lawful ones assuming the transactions toolt place and the payments were made outside Marwat_ 
The agents are not entitled to claim indemnity in respect of such losses The right to indemnity which 
is an incident of the contract of agency is not hit by the notification at all and is a matter which is 
entirely collateral to a forward contract of purchase and sale of bullion which the notification aims 
at prohibiting 

Appeal under Article 132 (1) or the Constitution of India from the Judgment 
and Order, dated the nth September, 1951 of the High Court of Judicature for the 
State of Rajasthan at Jodhpur in D B Civil Appeal (Ijlas-i-Khas) No 6 of 1950 
H J Cmrtgar Srt \ aratn Andley and Rajtnder Jfaratn, Adv ocates for Appellants., 
Radhey Lai \gganval and R P Makeshttan, Ad\ ocates for Respondent 
The Judgment of the Court was delivered b> > 

Mukherjea, J — This appeal is on behalf of the plaintiffs and has come before 
us on a certificate granted by the High Court of Rajasthan, under Article 132 (l) 
of the Constitution, on the ground that the case involves a substantial question 
of law as to the interpretation of the Constitution The appellant lias also put 
in a petition pray mg for lea\ e to urge other grounds on the merits of the case 

The suit, out of which this appeal arises, was brought by the appellants, as 
plamufTs on the 16th August 1946, in the District Court I at Jodhpur in Rajas- 
than against the defendant respondent, claiming to recover from the latter a sum 
of Rs 10,342 annas odd together with interest and costs The plaintiffs, at all 
material times carried on the business of commission agents both at Indore and. 
Jodhpur under the name and style of ‘ Kanmal Kishenmal ’ and * Kanmal Suraj- 
mal ’ respectively and their case is that between {September and December, 1945, 
the defendant entered into several forward contracts for the purchase and sale 
°f bullion through the plaintifTs’ firm at Indore These transactions proved un- 
profitable to tlic defendant and except a small profit of Rs 103 annas odd which 
one of these transactions fetched, every one of the rest ended in loss and the loss 
aggregated to a sum of Rs 21,423-1-6 pies It is averred in the plaint that this 
entire amount was paid to third parties at Indore by the plaintiffs on behalf of the 
defendant and that the plaintiff received, in all, a sum orRs 1 1,457-8-0, which the 
defendant paid from time to time, towards these losses, to the plaintiffs' firm at 
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JodTrpUr The plaintiffs were therefore entitled to the balance of Rs 9,861 which 
‘together with interest came up to Rs 10,342 and this was the claim laid in the 
•plaint. 

*1116 suit was transferred from the District Court to the Original Side of the 
High Court at Jodhpur and the defendant filed his written statement in the High 
■Court on the 27th October, 1947 The defence was a complete denial of the 
plaintiffs’ claim and it was contended inter aha that the transactions in suit amounted 
to wagenng contracts and according to the law prevalent in Marwar, as contained 
in the notification of the Marwar Government dated the 3rd June, 1943, all forward 
-lousiness contracts in bullion, in which the date fixed for delivery exceeded 12 days, 
were illegal and were punishable as criminal offences No suit was therefore 
maintainable on the basis of these transactions 

On these pleadings a number of issues were raised of which issue No 5 stood 
thus ' 

“ Are the transactions in dispute in the suit illegal and the present suit in respect of these 
transactions is not maintainable on account of the notification dated 3rd June 1943 ’ * 

The suit came up for hearing before a single Judge of the Jodhpur High Court 
sitting on the Original Side No evidence was adduced by the parties and the 
case was heard only on issue No 5 which was treated as an issue on a pure question 
of law It was held b> the learned Judge that as it was admitted by the plamuffs 
that the contracts to which the suit related covered a period exceeding 12 days, 
(hey came within the prohibition of the notification referred to above and a suit 
based upon them was not maintainable in law The judgment shows that a con- 
tention was raised on behalf of the plaintiffs that the notification was confined only' 
to contracts made in Marwar or intended to be performed in that place, and as the 
contracts in suit were all entered into at Indore they could not be hit by the notifi- 
cation This argument w as repelled by the learned trial judge on a two-fold ground 
It was said in the first place that as the suit was actually brought in the Jodhpur 
Court, the plaintiffs could not avoid facing the notification and the Jodhpur Court 
Could n6t gi\ e them a relief in \ lolation of its own laws The other reason assigned - 
was based upon section 13 of the Cml Procedure Code and it was said that if the 
plamuffs could and did get a decree on the basis of these transactions in the Indore 
Court and wanted to enforce the same as a foreign judgment m the court of Jodhpur, 
the latter would be justified in refusing to give effect to such judgment under section 
13 of the Marwar Civil Procedure Code, on the ground that such judgment was 
founded on a breach of law m force in Marwar In this view the learned Judge, 
by his judgment dated the 2nd March, 1948, dismissed the plamuffs’ suit 

The plamuffs thereupon tool, an appeal, against this judgment, to the Appeal 
Bench of the Jodhpur High Court and the appeal was heard bv a Division Bench 
consisting of Nawal Kishore, C J and Kanwar Amar Singh, J The learned 
Judges accepted the legal position taken up bv the plamuffs, that the contracts 
could be void onlv if they were entered into at Marwar or were intended to be 
performed, either wholly or partly, at Marwar Admittedly they were entered 
into at Indore outside Marwar, but the learned Judges held that from the fact that* 
certain payments were made by the defendant and accepted by the plamuffs to-’ 
wards these contracts at Marwar, it could be inferred that it was a term of the con-* 
tracts that they would be performed at Marwar Another point raised on behalf 
of the plamuffs, that as the notification or 3rd June, 1943 itself came to an end' 

it-,. 
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by efflux of time on the 30th September, 1946 there was no obstacle m the way of the 
plaintiffs' obtaining a decree at any time after that was repelled by the learned 
Judges on the ground that as the contracts themselves were illegal, at the time 
when they were entered into, by reason of their violating the provisions of the 
notification, the fact that the notification subsequently ceased to be operative could 
not make the illegal contracts lawful The result was that by its judgment, dated 
the 24th September, 1948, the appellate bench of the High Court dismissed the 
appeal 

The plaintiffs thereupon with the leave of the court took an appeal against 
this decision to the Ijlas 1 Khas of the State of Jodhpur as it then existed While 
the appeal of the plaintiffs was pending before the Ijlas-i Khas of the Jodhpur 
State the integration of the various States of Rajasthan took place and the United 
States of Rajasthan was formed on the 7th of April, 1949 The Rajasthan High 
Court Ordinance was promulgated by the Rajpramukh of Rajasthan on the 21st 
June, 1949 and on the 29th of August following, the High Court of Rajasthan 
was constituted Another ordinance known as the * Rajasthan Appeals and Peti- 
tions {Discontinuance) Ordmance 1949 ’ provided by section 4, that pending ap- 
peals before the Ijlas 1 Khas of any of the covenanting States if they related to 
judicial matters were to be heard by a special court to be constituted by the 
Rajpramukh This section was amended by an amending ordinance dated the 
24th of January, 1950 and all these pending appeals were directed to be heard 
and disposed of by the Rajasthan High Court established under the Rajasthan 
High Court Ordmance of 1949 In accordance with this provision the appeal of 
the plaintiffs was transferred to the High Court of Rajasthan for disposal The 
Constitution of India came into force on the 26th of January, 1950 and when the 
appeal came up for hearing before the Rajasthan High Court a preliminary point 
was raised as to whether the appeal should not be transferred to the Supreme 
Court for disposal under Arucle 374 (4) of the ConsutuUon The matter was 
referred for consideraUon by a Full Bench, and the Full Bench decided that Acti- 
ve 374 (4) of the ConsUtution had no apphcaUon to the present case and the appeal 
was to be heard by the High Court of Rajasthan The appeal was then 
placed for hearing before a Division Bench of the Rajasthan High Court and by 
their judgment dated the 11th of September, 1951, the learned Judges dismissed 
the appeal and affirmed the decision of the courts below Against this judgment 
the plaintiffs got lease to file an appeal to this court under Article 132 (1) of the 
ConsutuUon and that is how the matter has come before us 

The only constitutional point involved in the appeal is whether Article 374 
(4) of the Constitution is attracted to the facts of the present case and whether the 
appeal should therefore have been transferred to this court for disposal instead of 
being heard and disposed of by the Rajasthan High Court In view of the fact 
that we have acceded to the prayer of the appellants and have granted them leave 
to urge other grounds relating to the merits of the case in support of the appeal, 
this constitutional point has nothing but an academic importance and is not pressed 
by the appellants We would therefore proceed to consider the points upon which 
the learned counsel for the appellants has attempted to assail the propriety of the 
decision of the Rajasthan High Court, on its merits 

The learned Judges of the Rajasthan High Court took the view, and it seems 
to us quite properly, that the courts below were not right m treating issue No 5 
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as raising a pure question of law where no investigation of facts was necessary 
The High Court has pointed out that the defendant while raising the plea of ille- 
gality of the contracts in his written statement, nowhere alleged that the contracts 
were entered into at Marwar or were intended to be peformed there On the 
-other hand, the plaintiffs expressly averred that the contracts were made at Indore 
The one fact from which the appeal bench of the Jodhpur High Court drew the 
conclusion that the contracts were intended to be performed, partly at least, at 
Marwar, was that certain payments towards the losses resulting from the transac- 
tions were made by the defendant to the plaintiff's firm at Marwar This, as 
the Rajasthan High Court points out, does not necessarily lead to the inference 
that it was a part of the original agreement entered into by the parties, that the 
performance was to be made at Marwar The payments might have been made, 
as a matter of convenience, upon express instrucuons from the Indore firm It 
is also pointed out that if the general principle of law is that it is the debtor who 
has to seek the creditor, as the defendant ranked here as a debtor by reason of 
the losses suffered in the business, it was for him to seek the plaintiffs at Indore and 
not for the plaintiffs to seek him at Jodhpur The suit, it is to be further noted, 
was brought at Jodhpur only on the allegation that the defendant resided within 
its jurisdiction There was no averment in the plaint that any part of the cause 
of action arose within its jurisdiction 

On -all these grounds the Rajasthan High Court was of opinion that the courts 
below should have either framed a specific issue on facts or if they thought that 
issue No 5 was sufficiendy wide to cover the question of fact as well, they should 
have given an opportunity to the panics to lead evidence for arriving at a finding 
whether the contracts were to be performed in whole or in part m Marwar The 
learned Judges themselves were inclined to send the case back, on remand, in order 
that evidence might be adduced on this point But they did not take this step 
as they were told that the contracts were entered into by telegrams and no terms 
of any sort w ere settled betv. een the parties, it being understood that the business 
was to be conducted according to the custom and usage of the market 

The learned Judges further discussed a question of Private International 
Law, apparently raised on behalf of the defendant that even if the contract was 
made outside Marwar and not intended to be performed there, still the court of 
Marwar should refuse to enforce the contract as it was illegal according to the 
lex Jon, that is to say, the law of the place where the suit was brought. This conten 
tion of the defendant was not accepted and it was held that if the conrtract was 
enforceable b) the law of the place where it was made or where it was to be per 
formed, it could not be held unenforceable m Jodhpur on the ground of its being 
•opposed to public policy as the prohibition in the notification was not genera! 
in it* nature and the contract in question cannot be said to be opposed to any basic 
ideas of morality or public policv After sajing all these however, the learned 
Judges of the Rajasthan High Court dismissed the suit on the short point that 
even if the sale or purchase under the contracts might have taken place outside 
Marwar jet the notification not onlv hit the contracts of sale and purchase but 
the contract of agencj itself relating to such transactions It is said then that in 
the case of Pokh Adal, pnmanlj the place of payment of profit » the place where 
the constituent resides and in the present case the plain tifis had alleged themselves 
to be Pokia Aiahas Consequent!} the agency contract would be hit by the notifi 
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catidn as it was to be performed at Jodhpur -where the defendant ln.es We do 
not think that the learned Judges’ approach to the case has been a proper one or ! 
that the reasoning adopted b> them can be accepted as sound 

By the notice of 3rd June, 1943, an additional rule, namely, rule No 90 (c) 
was added to the Defence of India Rules as applied to Marwar Sub-rule (2) of 
rule 90 (c) laid down that no person shall enter into forward contract or option 
m bullion In sub-rule (t) ‘ forward contract " was defined to mean " a contract 
for delivery of bullion at a future date such date being later than 12 days from the 
date of the contract ’, and a * contract” was defined to mean c ‘ a contract made or 
to be made or to he performed in whole or in part in Marwar relating to the sale 
or purchase oT bullion ” The present suit is really not one to enforce any contract 
relating to purchase or sale of bullion which comes within the prohibition of this 
notification It is a suit by an agent claiming indemnity against the principal, 
for the loss which the agent had suffered, in carrying out the directions of the 
principal The right to such indemnity is (bunded on the statutory provision 
contained in section 322 of the Indian Contract Act which stands as follows 

The employer of an agent »s bound to indemnify h m against the consequences of all lawfut 
acts done by such agent in exercise of the authority conferred upon him ** 

Here the plaintiffs paid the losses resulting from the transactions to third parties, 
on behalf of the defendant, in exercise of the authority conferred upon them by 
the latter These acts of payment were certainly lawful acts if we assume, us indeed 
we must that all these transactions took place and the payments were made outside 
Marwar It is the statutory right which flows from the contract of agency that 
the plaintiffs are seeking to enforce against the defendant and the suit has been 
brought in the Jodhpur court as the defendant resides within that jurisdiction The 
fact that in case of Pakkt Adat the place of pay ment is normally where the consti- 
tuent resides is immaterial for our present purpose A contract for sale or pur- 
chase of bullion may be entered into by and between the parties directly or it may 
be made through agents In either case ff such contract is not entered lftto a i 
Marwar, nor is it agreed to be performed wholly or in part in Marwar, it would 
be outside the notification and cannot be held to be illegal The fallacy in the 
reasoning of the learned Judges lies in the fact that the contract between principal 
and agent, which is entirely collateral to the contract of purchase and sale, has 
been held by them as coming within the prolubition of the notification merely on 
the ground that payment, by the agent to the principal, of the profits of the transac* 
tion could be made or demanded at the place where the principal resides In 
(w ryuoiao Jthr xjy.hf to aodetam.*# uducb j? jw auo&kv* sf ih r savtoaet dif-sgm or/fr 
is not hit hy the notification at all and is a matter which is entirely collateral td 
a forward contract of purchase and sale of bullion which the notification -aims at 
prohibiting We hold therefore that the courts were not right in dismissing the 
plaintiffs’ Suit on the ground that the contracts upon which the suit was based 
wefc Illegal by reason of their contravening the provisions of the notification The 
result is that we set aside the judgments of the courts below and send the case back 
to- the Original Court of Jodhpur in order that it may be tried on all the othef 
issues raised in the suit after giving opportunity to the parties to adduce such 
evidence as they want to adduce The plaintiffs appellants will have them costs 
up to this Stage Further costs will abide the result. y 1 1 

x * * “ — — — Judgments of the Cmtris beloltul hhdt~ 
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SUPREME COURT OF INDIA 

(Cnnunal Appellate Jurisdiction ) 

Present — Mehrchand Mahajan, Chief JutUe, B K Mukherjea, Vivian 
Bose, N H Bhacwati and T L Venkatarama Ayyar, JJ 
Tolaram -Relumal and another Appellants * 

The State of Bombay Respondent 

Bombay Rent Restriction Act [LVII of 1947), seel on 18 (i) — Executory agreement to tease premises under 
■construction— Acceptance of consideration — If cfence— Interpretation of statutes — Construction of Penal precision 
—Du ty of Court J 

■\VheTe the owners of an incomplete bunding accepted R*. 2 4ocr from the complainant fa 
■respect of an agreement between them that the owners were bound to give and the complainant 
was entitled to take possession of a flat in a building as soon as the said building was completed 
tjn the agreed rent ofRs 75 per month, the acceptance of Rj 2,400 by the owners does not fall 
■within the mischief of section 18 (1), of Bombav Act LVII of 1947 

The provisions of section 18(1) are penal in nature and it M a well settled rule of construction 
of penal statutes that if two possible and reasonable constructions can be put upon a penal provi 
-sion, the court must lean towards that construction which exempts the subject from penalty rather 
than the one which imposes penalty It is not competent to the Court to stretch the- meaning of 
in depression used by the Legislature 10 order to carry out the intention of the Legislature j 
The language of section 18 (1) of the Act in respect of the grant, renewal orcontinuance 
-of a lease envisages the existence of a lease and the pavment of an amount in respect of that lease 
or With reference to that lease Without the existence of a tease there can be no reference to it. If 
the Legislature intended to punish persons receiving pugree on merely executory contracts it should 
have made its wtenUon clear bj use of clear and unambiguous language 

Appeal under Article 134 (1) (c) of the Constitution oflndia from the Judgment 
-and Order, dated the 18th February, 1953, of the High Court of Judicature at 
Bombay in Criminal Appeal No 592 of 1952 arising out of the Judgment and 
Order, dated the 21st Ma>, 1952, of the Court of the Presidency Magistrate, 
19th Court, Bombay, in Case No 147/P/1951 

B H 1 jj.Ua and Rajmder Aaram, Advocates, for Appellants 

Poms A Mehta, Advocate, for Respondent. a 

The Judgment of the Court vvas delivered by 

Mektrhand Mahajan, C J — The appellants were charged under section 18 (1) 
-of the Bombay Rent Restriction Act, 1947, for receiving from Shankar Das Gupta 
through Mathra Das, accused No 3, on 23rd November, 1950, a sum of Rs 2,400 
as premium or pugree in respect of the grant of lease of Block No. 15 in a budding, 
oniubv cmcni-ucnun Pile magistrate - i&unu 1 nhr appeillmUr gouty of Hie edarger* 
and sentenced each of them to two months’ R 1 and a fine of Rs 1,200 Mathra’ 
Das vvas convicted and sentenced to one day's S I and a fine of Rs 100 The 
fourth accused Roshanlal Kanjilal was acquitted Mathra Das preferred no 
appeal agamst his conviction and sentence The appellants preferred an appeal 
to the High Court against their conviction This vvas heard by Gajendragadkar 
and Chainam, JJ , on the 8th of October, 1952 It was contended, infer aha, that’ 
even ir it were held that the appellants had accepted the sum of Rs 2,400 they 
<ould not be said to have committed an offence under secuon 18 (1} of the Act 
inasmuch as the amount could not in law be held to be a premium in respect of 
the grant of a lease On this point the learned Judges said as follows — 

• • la the prneni the wirk tcjiri ng the bin ding which till! terminal to be done voi so 

Important that both the px-litv agreed that the complainant should get into possession after theta d 
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work was complet'd In such a case unless the building is completed the tenant has nd nght which 
can be enforced n a court of law If the Jandlord finds it impossible for any reason to complete the 
budding what is the right which an intending tenant can enforce against him Therefore, in our 
opinion there is considerable force tn the contention urged by Mr Lulls that in the present case even 
if it be held that the accused had received Rt 2 400 in the circumstances to which we have already 
referred that would not bring them within the mischief of section 18 (t) because there has been no 
grant of a lease at all There is only an agreement that the landlord would lease to the complainant 
a particular flat after the building has been fully and properly completed It does appear that section 
18 («) does not bring within its muchtef executory agreements of thn kind 1 

A contrary view had been expressed in Criminal Revision No 1158 of 1949 
by another Bench of the High Court on the construction of section 18 (t) The 
matter was therefore referred to the Full Bench The question framed for the 
consideration of the Full Bench was m these terms — 

‘ If as owners of an incomplete building the appellants accepted Rs 1 400 from the complai- 
nant in respect of an agreement between them that the appellants were bound to give and the com- 
plainant was entitled to take possession cf flat No 15 in the said building as soon as the said building 
was completed on the agreed rent of Rs 75 per month did the acceptance of Rs 3,400 by the 
appellant! fall within the mischief of section 18 of Bombay Act LV 1 I of 1947 "* ' 

This question, if answered in the negative by the Full Bench, would have 
concluded the case 

The Full Bench answered the quesUon referred m the affirmative It held 
that the oral agreement did not constitute a lease but it amounted to an agree- 
ment to grant a lease in future, and that the receipt of considerauon for an executory 
agreement was within the mischief of section 18 {1) of the Act The Full Bench 
expressed its opinion in these terms — 

** What the Legislature has penalized is the receipt of » premium by the landlord and the Legis- 
lature has also required a nexus between the receipt by the landlord of a premium and the grant of 
a tease of any premises Therefore a receipt alone by a landlord would not constitute an offence, but 
that receipt must be connected with the grant of the lease of any premises Unless that connecuon 
is established no offence would be committed The contention of Mr Lulla on behalf of the accused 
is that the receipt of the premium must be simultaneous with the grant of the lease If the lease 
comes iota existence at a future date, then the receipt of a premium according to him is not 'in respect . 
of' the grant of a tease Therefore the key words according to us in this section are 'in respect of'. 

It is relevant to observe that the Legislature has advisedly not used the expression * for 'or 'in con- 
sideration of' or as a condition of' the grant of a lease It has used an expression which has 
the widest connotation and the expression used 11 * in respect of' ‘ Tn respect of' means in Its 
plain meaning • connected with or attributable to *, and therefore it is not necessary that there must 
be a simultaneous receipt by the landlord with the grant of the lease So long as imt connection is 
established between the grant of the lease and the receipt of the premium by the landlord, the provi- 
sions of the section would be satisfied In our opinion it is impossible to contend that in the present 
case there was no connection whatever between the landlord receiving the premium and his granung 
the tease or the premises It is true that when he received the premium he did not grant a lease 
It is true that all that he did when he received the premium was to enter into a contract with hi* 
tenant to grant a lease ns future But the object of the landlord in receiving the premium and the 
object of the tenant in paying the premium was undoubtedly on the part of the landlord the letting 
of the premises and on the part of the tenant the securing of the premises Therefore the object of 
both the landlord and the tenant was the grant of the lease cf the premises concerned and that object 
was achieved partly and to itart with by an oral agreement being arrived at between the landlord 
and ihe tenant with regard to the granting of this lease, the lease being completed when delivery Of 
possession of the premise! would b«-g, v e n Therefore, In our opinion, on the facts of this case it 
is not possible to contend that the payment or the premium received by the landlord was unconnected 
with the grant of a lease'pf an^ premises The fact that no grant was made at the time when the 
premium was received thk fav t ^ al was merely an agreement to grant a lease, the fact that 
the lease would come into «*iV‘--ice only at a future dale are irrelevant facts to long as the connection 
between the receiving of the pj^numn and the granting cf the lease is established " 
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On return from the Full Bench, the Division Bench considered the othercon- 
tentiom raised on behalf of the appellants and held that there were no merits in 
any one of those points and in the result the appeal was dismissed It was certified 
that the case involved a substantial question of law and was a fit one for appeal 
to this Court This appeal is before us on that certificate 

The principal question to decide in the appeal is whether the answer given 
by the Full Bench to the question referred to it is right, and whether receipt of 
a sum of money by a person who enters into an executory contract to grant a lease 
of a building under construction falls within the mischief of section 1 8 (t) of the 
Act * 

Section t8 (t) provides k 

** If any landlord either himself or through any person acting or purporting to act on hu behalf 
» receives anv fine, premium or other bke nun or deposit or any consideration, 

other than the standard rent in respect of the grant, renewal or continuance of a lease 

of any premises such landlord or person shall be punished 

in the manner indicated by the section Under the section the money must be 
received by the landlord in respect of the grant of a lease The section refers 
to the “grant, renewal or continuance of a lease ’ Pnmafaae, it would not cover 
an executory agreement to grant a lease The words “ renewal or continuance 
of a lease ” clearly suggest that there must be a renewal or continuance of a sub- 
sisting lease In the context, grant of tenancy means the grant of new or initial 
tenancy , renewal of tenancy means the grant of tenancy after its termination , 
and continuance seems to contemplate continuance of a tenancy which is existing 
Whether or not an executory agreement for grant of a lease comes within the ambit 
of the section by reason of the use of the words “ xn respect of" would be examined 
hereinafter Before doing so it may be stated that an instrument is usually cons- 
trued as a lease if it contains words of present demise It is construed as an executory 
agreement, notwithstanding that it contains words of present demise, where certain 
things have to be done by the lessor before the lease is granted, such as the comple- 
tion or repair or improvement of the premises, or by the lessee, such as the obtain 
>ng of sureties ( Vide Halsbury s Laws of England Second Edition Vol 20, pages 
37 to 39 ) On the facts of this case therefore the Full Bench very nghtly held 
that the oral agreement made between the parties did not constitute a lease but 
it amounted to an agreement to grant a lease in future 

It may further be pointed out that, in fact m this case the lease never came 
into existence Moreover, m view of the provisions contained in the Bombay 
Land Requisition Act XXXIII of 1948 as amended, the appellants could not let 
out the building even after its completion unless on a proper nouce being given 
the Controller of Accommodation did not exercise his powers under that Act 
It so happened that as soon as the building was completed ihe Controller of Accom 
modation requisitioned it, and thus no occasion arose for giving effect to the executory 
contract. 

The question that needs our determination in such a situation is whether 
section 18 (x) makes punishable receipt of money at a moment of time when the 
tease had not come into existence, and when there was a possibility that the con- 
templated lease might never come into existence It mav be here observed that 
the provisions of section 18 (1) are penal in nature and it is a well settled rule of 
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■construction of penal statutes that if two possible and reasonable constructions 
can be put upon a penal provision, the court must lean tow ards that construction 
! which exempts the subject from penalty rather than the one which imposes penalty. 
It iS not competent to the court to stretch the meaning of an expression used by 
the Legislature in order to can} out the intention of the Legislature As pointed 
out by Lord Macmillan in London and A orth Eastern Railway Co \ Bemmm 1 , 

“where penalties Tor infringement are unposed it _s not legitimate to stretch the language of a 
rule, hiwever, bmeficent its intention beyond the fair and ordinary meaning of its language " 

The High Court took the view that without stretching the language 
of section 18 (i) beyond its fair and ordinary meaning the ver\ comprehensne 
expression “in respect of” used by the Legislature could lead to onl\ one condu 
sion, that the Legislature wanted the penal consequences of section 18 (i) to apply 
to any nevus between the receipt by a landlord of a premium and the grant of 
the lease In our judgment, the High Court laid undue emphasis on the words 
“ in respect of ” in the context of the section. Giving the words ‘ in respect? 
of” their widest meaning ttz , ‘relating to ’ or * with reference to ’ it is plain that 
this relationship must be predicated of the grant, renewal or continuance of 'a 
lease, and unless a lease comes into existence simultaneously or nearabout the tun6 
that the money is received, it cannot be said that the receipt was “ in respect of* 1 
the grant of a lease The relationship of landlord and tenant does not come into 
existence till a lease comes into existence , in other w ords, there is no relationship 
of landlord and tenant until there is a demise of the property which is capable 
of being taken possession of If the Legislature intended to make receipts of money 
on executory agreements punishable, the section would has e Tend as follows ** recei- 
ves any fine, premium or other like sum or deposit or any consideration other than 
the standard rent in respect of the lease or an agreement of lease of the premises, 
such landlord or person shall be punished ” in the manner indicated in the section 
The section does not make the intention punishable , it makes an act punishable 
winch act is related to the existence of a lease It does not make receipt of monev 
on an executory contract punishable , on the other hand it only makes receipt 
of money on the grant, renewal or continuance of the lease of any premises punish- 
able and unless the lease comes mto existence no offence can be said to have been 
committed hv the person receiving the money It is difficult to hold that any 
relationship of landlord and tenant comes into existence on the execution of an 
agreement executory in nature or that the expression “ premium " can be appositely 
used in connection with the receipt of money on the occasion of the execution of 
such an agreement It may well be that if a lease actually comes into existence 
Ohnr iirry rcteipf of money n lVicrt has a nexus with that lease may fuY within the 
mischief of section 18 (t), but it is unnecessary to express any final opinion on the 
question as in the present case admittedly no lease ever came into existence and 
the relationship of the landlord and tenant was nev er created betvi een the parties 
The landlord never became entitled to receive the rent from the tenant and the 
tenant never became liable to pay the rent There was no transfer of interest m 
the premises from the landlord to the tenant On its plain, natural grammatic 
meaning, the language of the section does not warrant the construction placed 
upon it by the Full Bench merely by laving emphasis on-the words “ in respect 
of”. In our opinion the language of the section “ in respect of the grant, renewal 
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or continuance of a lease” envisages the existence of a lease and the payment of 
an amount m respect of that lease or with reference to that leas'* Without the 
existence of a lease there can be no reference- to it. If the Legislature intended to 
punish persons receiving pugree on merel) executors contracts it should have made 
its intention clear by use of clear and unambiguous language 

The construction we are placing on the section is borne out b) the circum- 
stance that it occurs in Part II of the Act. Section 6 of this Part provides that 
“ in areas specified m Schedule I this Part shall apph to premises let for residence, 
education, business trade or storage ” This P«.rt relates to premises let, m other 
words, premises demised or given on lease and not to premises that are promised 
to be given on lease and of which the lease mas or maj not come into being The 
definition of the expression landlord ’ aLo suggests the cure construction Land 
lord ’ as defined in section ? of the Act means ‘ am person w ho is for the time 
being, receiving, or entitled to recene, rent in respect of an> prenn.es whether 
on his own account or on account, or on behalf, or for the benefit, of am other 
person or as a trustee, guardian or receiver for am other per=on or who would 
so receive the rent or be entitled to receive the rent if the prenu.es were let to a 
tenant * It is obvious that on the basis of an executory 

agreement the appellants would not be entitled to receive an\ rent. The\ would 
onlj be entitled to receive rent after the lease is executed ard actual demise of the 
premises or their transfer is made in £a\our of the complainant. The definition 
of the expression tenant ” aLo suggests the «ame construction 

Mr Mehta for the State, besides supporting the emphasis placed b% the 
High Court on the words in respect of , contended that that construction could 
be supported in view of the provuiom of sub-section (3) of «ecuon 18 which is 
in these terms 
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AMERICAN BORROWINGS IN THE INDIAN CONSTITUTION 

DY 

M Karjyakara Nambiyar, b com ,u, 

JjJtaal Sub- Magistrate ^or (raring) , Coimbatore 
Q-~ of the moat recent Constitutions of tae world is the Indian Constitution 
Unlike many other leading Constituuoru of the world, our Constitution was not 
framed m the heat and turmo 1 of any rev olu ion or rebellion The Constitution 
of India em-rged in its present form after mature consideration and elaborate 
discussion by the flower of th* nations’ intellects The framers o r the Indian Consti- 
tu’ion had the benefit of penis ng the pro\ isions and ob erving the working of the 
several existing Constitutions Our Constitution is a synthesis of the ideas of several 
Constitutions of the world and it l> die purpose o f this short article to trace the 
Ame-ican content of Constitution in the frame work o r our Constitution 
Preamble • 

The first th ng that will imp css even the most casual ob c-vcr of tf c Constitu- 
tion is die Preamble At one time it is as customary to fill in the Picamble with 
glowing pass~3*s in v-roo.e bn^ge c\patia ing on the ideals and aim, of the 
Constitution Th- Preamble to the Indian Constitution whereby the so ercign rights 
arc all ves'ed in the people of India takes its inspi atio" from us American coun 
terpart Note the close similarity * We th<* people of the In ted States do ordain 
and establish this Con' ltution for the United States of America ard “ Wc the 
people of India do 1 ereby enact and give to oursches this Comtitution ’ 

As in th-' United Sta*e, our Constitution is the furdam-ntal law of our land and 
the source of all paw er and profosses to be founded on the co isentjmd acqiuesceace 
oT the pcopl- 

Flnokmental Riguts 

Fundamental rights are the protective rights of the citizen against possible 
executive or legislative excesses The first ten amendment to the American Cornti 
tution popularly krown as the Bill of Rights enshnnes th- no' 'acro'anct principles 
ofltb-rty and justice Pan III of our Constitution enumerates the “ fundamental 
rights ” of the people or India. For better appreciating the natu-e and purpose 
of these rights, so zealously treasured by the people, a b-icf discussion of its history 
against the English and American backgrounds is necessary Great Britain has 
no Constitution and as Lo-d Wright ohre-ved in Lre*r£ge v Arins i l “The 
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safegu&c^i'of British liberty is m the good sense of the people and m the system of 
representative and responsible Government which ha« been evolved ” The system 
of parliamentary sovereignty evolved in England is an effectn e check on executive 
excesses, but there is no check against parliamentary tyranny The framers of 
the American Constitution who had been the victims of British pari amentary auto- 
cracy thought that there should be safeguards both against executive and legisla- 
tive despotism The Constitution of India attempts to strike a balance between 
these two schools of thought and thus we find Articles 14, 15, 17, 18, 20 and 24 
limiting both executive and legislative actions following the American pattern 
and Articles 21, 22 and 31 binding onlv the executive Article 19 popularly 
known as the seven freedoms clause stands on a separate footing 
Article 19 ' 

In Article ig we find the greatest amount of importation from American 
Constitution In this Article there vs a partial adoption of the principles of the 
Doctrine of ‘ Police Powers and the Doctrine of Judicial Review By “Police 
Power” is meant the inherent power of the State to impose restrictions on the funda- 
mental inviolable rights of the citizen The doctrine is founded on the theory 
that “ the whole is greater than the sum total of the parts, and w hen the individual 
health, safety and welfare are sacrificed or neglected the State shall suffer”, 
Holden v Hardy 1 But m this connection it will not be out of place to remember 
the observation of our Supreme Court in Charcnnllal Chowdhry v Urion of India * 
that the provisions of our Constitution should be interpreted by the plain words 
of our Constitution and not with reference to the connotation of “Police Power” 
m American Constitutional Law 

The sub clauses to Article 19 have been widely amended by the Constitution 
of India (First Amendment' Act of 1951 These Amendments made even before 
the ink in which the Constitution was inscribed was hardly dry has been viewed 
with grave circumspection and casts doubts on the fundamental.^ of our Funda- 
mental Rights But that is a different matter By the introduction of the word 
reasonable” in those clauses the framers of our Constitution intended to give effect 
to the Doctrine of Judicial Review expounded by the Judges of the Supreme Court 
of America whilst interpreting the “Due Process’ clause of the 5 th and 14th 
Amendments to the American Constitution Patanjah Sastn, C J , declares in em- 
p c anguage m the State of Madras v VG Row *, that “our Constitution contains 
oepress provisions Tor Judicial Review of legislation as to its conformity with the 
Constitution ’ Further the Supreme Court has held in Dr jY B Khart v Slate of 
ewe that both the substantive and procedural aspects of the impugned 
mtneuve law should be examined from the point of view of reasonableness By 
adopting this view the Judges of die Supreme Court of India have given unreserved 
recognition to the Doctrine of Judicial Review 
Article 14 

Aitldc 14 of our Const, muon is a mixture ot Irish and American ideas The 
words equal protection of the laws” is borrowed from section i or the 14th Amend- 
ment to the American Const, tutton Tins Article anus to accord equal, tt of le£ol 
status to all persons withm the lemo ny of India The expression ‘'e qua l„y before 

I (1&9C) 169 US 3« 
a (1931) S C.J 29 (S a) 

3 ('952) sail. 507 1953 saj 
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law” which is of Irish import puts the emphasis on the negativ e concept of the absence 
of any special privilege in fa\our of an lrd \idual wh le the expression “ equal pro- 
tection of laws” stresses the positu e concept o r equality of treatment m equal cir- 
cumstances In tile leading case Tic! Wo v Hopnns 1 * , Justice Mathews observed 
that by this maxim of Constitutional law the fundamental rights to life, liberty 
and the pursuit of happiness, cons dered as individual possessions are treasured 
• Article 18 

Article 18 of our Constitution wluch deals with abolition of titles has a parallel 
in Article i, section 9, sub section 7 of the American Constitution 
Apticle 20 

Article 20 (1) of our Constitution prohibits ex post Jccto laws The framers 
of the Constitution must ha\ e been inspired by Article 1 section 9 sub section 2 
of the American Constitution Article 20 (2) which deals with” Double jeopard)” 
seems to give effect to Justice Buller « rule postulated in Rex v Vandcrcorrb and 
Abbot*, which has been cited with approval by the American Supreme Court in 
Morgan v Dexire 3 and Carter v Macc'augstr y* Clause 3 of Article 20 of our Constitu- 
tion is borrowed from the 5th Amendment which declares * nor shall be compelled 
in any case to be a witness against himself ’ 

In conclusion it must be noted that our Fundamental Rights are tho*e that 
have been expressly enumerated in Part III of the Constitution and no other In 
sad contrast one turns to the 9th Amendment to the American Constitution which 
declares “the enumeration in the Constitution of certain rights shall not be cons- 
trued to deny or disparage others retained by die p-ople ” 

EsmrccscY Provisions 

Part XVIII of the Indian Constitution deals with emergcnc, provisions 
Article 352 postulates that the President can make a proclamation that a grave 
emergency exists when the security of India is threatened by War or Rebellion 
Under Article 358 the rights enjoyed by the citizen under Part III can be suspended 
during such emergent situation Article 1, section 9 sub 'ection 2 of the American 
Constitution runs thus 4 the privilege of the writ of habeas corpus shall not be 
suspended unices when in cases of rebellion or invasion the public safety may require 
it” One finds a close similarity in the reasons for die suspension of the rights in 
both the Constitutions 

President 

The Office of the Prc. idem is a high office and therefo e as in America our 
Constitution also fixes the age limit of a person entitled to hold that office at thirty - 
five Following Article u sect on 1 of the American Cons itution, Article 53 r i) 
of our Constitution vests die executive power of die Lrnon m the President But 
unlike the Amc tcan Constitution this vesting is saddled with a cordiUon that such 
power shall be exercised by him either direedy or through offices subordinate to 
him m accordance with the Constitution The President u-der the United States 
Constitution wields 2 fot of power while the President under the Indian Consucu 
tion is a mere titular head The powers of the President are “cribbed, cabined 
and confined * and he is as impotent as the King of England The form of die oath 
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of the President prescribed m Article 60 of our Constitution closely follows the form 
enumerated m the last clause to section i of Article i of the American Constitution 
Denhctipn of duty on the part of the President is visited by the quasi judicial 
penalty of impeachment as in America 

Article 59 (4) of the Constitution follows Article n, 'ection i of the American 
Constitution, the only difference being that under the Indian Constitution the 
prohibition is only against a decrease m the President’s salary Article 72 of our 
Constitution v luch enumerates the Presidents powers to grant pardons, etc, is 
inspired by Article it, section 2 of the American Constitution 
Separation of Powers 

The Doctrine of separation of powers is as o'd as Montesquieu The Doctrine 
has undergone «everat changes sin c ks first statement of it by Montesquieu and 
it has now come to mean that one o oan of Go\ eminent should not essentially 
usurp the functions that belong to another This doctrine is recognised by the 
American Constitution by Article 1, section 1, \estirg the leg-slatrve power in the 
Congress of the United States and by Article it, sect on 1 seating the executive 
power in the President and by Article m, sect on 1, vesting the judicial power 
in the Supreme Court Though Article 53 of the Indian Constitution vests the exe- 
cutive power of the Union in the President there are no corresponding provisions 
with respect to legislauv e and judicial functions It should not anyway be under- 
stood that there is no differentiation between the functions of the different organs 
in the Indian Constituuon In Spccicl reference case 1 their Lordslups of the Supreme 
Court opined that though our Constitution does not \ est the Legislauve and Judicial 
powers in the Legislature and Judiciary respectively in express terms, being a writ- 
ten Constituuon, the functions and powers of each must be* found in the 
Consutution 

These in short are the Indian borrowings from the American Constitution 
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or continuance of a lease ” envisages the existence of a lease and the payment of 
an amount m respect of that lease or with reference to that lease Without the 
existence of a lease there can be no reference to it If the Legislature intended to 
punish persons receiv mg pugree on merely executory contracts it should have made 
its intention clear b\ use of clear and unambiguous language 

The construction we are placing on the section is borne out by the circum- 
stance that it occurs in Part II of the Act Section 6 of this Part provides that 
" in areas specified in Schedule I, this Part shall apply to premises let for residence, 
education, business, trade or storage ” This Part relates to premises let, ip other 
words, premises demised or given on lease and not to premises that are promised 
to be gnen on lease and of which the lease may or may not come into being The 
definition of the expression ‘ landlord ’ also suggests the same construction “ Land- 
lord as defined m secuon 5 of the Act means “ any person who is for the tune 
being, receiving, or entitled to receive, rent in respect of any premises whether 
on his own account or on account, or on behalf, or for the benefit, of any other 
person, or as a trustee, guardian or receiver for any other person or who would 
so receive the rent or be entitled to receive the rent if the premises were let to a 
tenant ” It is obvious that on the basis of an executory 

agreement the appellants would not be enUtled to receive any rent They would 
only be enUtled to receiv e rent after the lease is executed and actual demise of the 
premises or their transfer is made in favour of the complainant The definition 
of the expression * tenant ’ also suggests the same construction 

Mr Mehta for the State, besides supporting the emphasis placed by the 
High Court on the words in respect of”, contended that that construction could 
be supported in view of the provisions of sub-section {3) of secuon 18 which is 
in these terms 

“ 18 (3) Noihjig in this secuon shall apply to any payment made under any agreement en 

tered into before the first da> of September 1940, or to any payment made bv any person to a land 
lord by way of a loan for the purpose of financing the ertcuon of the whole or part of a residenual 
budding or a residential «ecuon of a building on the land held bv him as an owner a lesser or m any 
other capacity enutling hun to build on such land under an agreement which shall be tn writing 
and shall notwithstanding anvthtng contained in the Indian Registration Act tgoS, be registered 
Such agreement shall nlrr al a include the following condiuons, namely ■ — 

(l) that the landlord is to let to such person the i hole or part o f ihc building when com. 
pleted for the use of such person or any merab-r o f his fam ly 

It vs as suggested that but for this excepuon the executory agreement would be 
included within the mischief of secuon 18 (1) and that unless such agreements 
were within the mischief of the secuon there vs ould have been no point in ex- 
empting them from us provisions In our view, this contenuon is not sound 
In the first place, the exception was added to the section by Act XLII of 1951 sub- 
sequent to the agreement in question, and for the purposes of this case secuon 
»8 (t) should ordinarily be read as it stood in the Act, at the time the offence u 
alleged to have been committed Be that as it may, it appears that sub-secuon 
(3) was added to the secuon by reason of the fact that some courts construed 
secuon 18 (t) in the manner in which it has been construed by the Full Bench m 
this case, and the Legislature by enacung clause (3) made it clear that agree- 
ments of the nature indicated in the sub*section were never intended to be in- 
cluded therein In our opinion, the language of that section is not of much assis- 
tance in construing the mam provisions of secuon 18(1) 

R- 7 i 
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The result therefore is that in our view the receipt of money by the appel- 
lants from the complainant at the time of the oral executory agreement of lease 
was not made punishable under section 18 (t) of the Act and is outside its mis- 
chief, and the Presidency Magistrate was m error in convicting the appellants 
and the High Court was also in error in upholding their conviction We accord- 
ingly allow this appeal, set aside the conviction of the appellants and order that 
they be acquitted 

Agent for Respondent R H Dkebar 

- - ■ ■ • ■ Appeal allotted 
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Present — Mehrchand MaHajan, Chief Justice, Vivian Bose and Ghulam 
Hasan, JJ 

Shankar Sitaram Sontakke and another Appellants* 

v 

Balknshna Sitaram Sontakke and others Respondents 

Ctml P a ad ire Cede (t of 1908) sect on n end Order a nJ« a — ipbluabihty — Part ion su t — C m 
promise pnsnd ng for taking of accounts upto a certa n date of the carious businesses belonging to the f am !y — Some 
businesses corned on by some of the partus ecm after that date — Si bsiqvent suit claim ng accounts of such tun j» — 
Bat of 

Where a su ( 'or part uon of jo nt family businesses \ as compromised the parties agreeing to 
confine the taking of all accounts upto 31st Ma ch 1946 if the compromise s as armed at after full 
considerat on b> the parties and was not vitiated by fraud misrcpresentat-or mistake a r maunder 
standing the matter once concluded between the parties who were dealing with each other at aim » 
length cannot be reopened Where a motor bus business of th- family continued to be carried on 
after the crucial date Seed m the compromise it u not open to the plaintiff to aslt for accounts of such 
subsequent period by a new suit 

The plaintiff is barred by the principle of res judicata from reagitating the question in the subse 
quent suit. The compromise decree has the binding force of res jud cata 

The claim is alio barred by the provisions of Order 2 rule 2 *3) of the Code of Cit il Procedure 
The plaintiff by confining htscla ra to account in the pnorsuit upto March $r, rgj6 only imp’iettl) 
if not expl citly cel nqmshed hu cla m to the account for the subsequent period The cause of action 
in the first n t was the des re o r the plaintiff to separate from his brothers and to div*de the joint 
family propertv That s ut cmbrac-d the ent re prooerty without any reservation and was compro- 
mised the plaintiff having abandoned h s claim to account in respect of the motor business subsequent 
to March 31 1946 His subsequent suit to enforce a part of his dun is founded on the same cause 
of action which he deliberately relinquished The second suit is accordingly barred under Order 2 
rule 2 (3) of the Cis il Procedure Code 

On Appealfrom the Judgment and Decree, dated the 25th day ofMarch 1952, 
of the High Court of Judicature at Bombay (Bavdekar and Dixit, JJ ) in Appeal 
No 554 of 1951 from Original Decree arising out of the Judgment and Decree, 
dated the 30th day of June, 195*, of the Court pf the Joint Civil Judge, Senior 
Division of Thana, in Special Suit No J2 of 1949 

K S Rnshnasuamt Iyengar, Senior Advocate, (J B Dadackann and Canpat Rat, 
Advocates, with him) for Appellants 

S B Jathar, R B Kota al and fmcmt Lai, Advocates for Respondent No I. 
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The Judgment of the Court was delivered by 

Ghulam Hasan, J — -This appeal is brought by leave of the High Court of Bombay 
against the judgment and decree of a Division Bench of that court (Bavdekar and 
Dixit, JJ ) dated March 25, 1952, modifying the judgment and decree of the Civl 
Judge, Senior Division of Thana, dated 30th June, 1951 

The appeal arises out of a partition between 6 brothers of a joint Hindu family 
The joint family earned on joint family business of a grocery shop, liquor shops, a 
ration shop, a motor-bus service and also money-lending under the name of “Son- 
takke Brothers” The family also possessed immovable and movable property 
Balknshna Sitaram Sontakke is the eldest of the brothers and is the plaintiff respon 
dent in the present appeal He will be referred to hereafter as the plaintiff 

It is common ground that up to 1944 the brothers were living and messing 
together and the income from the family business used to be kept with the plain- 
tiff From 14th Apnl, 1945 the situation changed and the parties began to appro- 
priate the proceeds of the various businesses carried on by them separately to them 
selves The plaintiff was running the liquor shops, defendants 1 and 2, who are 
the Appellants, were carrying on the motor bus service business while defendant 
4 was running the grocery shop The parties tried to have partition effect- 
ed between them through arbitrators but the attempt failed On 29th June, 1945, 
all the five brothers filed a suit for partition against the plaintiff of all joint family 
properties including the accounts of all the businesses The suit was numbered 39 
of 1945 It was compromised on 7th March, 1946 By this compromise it was 
declared that prior to 1942 all the accounts of the various businesses had been cor- 
rectly maintained and shown, that the parties had agreed to have arbitrators appoint- 
ed through Court for examining the accounts from 1942 up to 31st March, 1946, 
and for detemunig the amount due up to that date Each of the brothers was 
to get one sixth share in the cash balance as found on 31st March, 1946, upon exami- 
nation of accounts by the arbitrators All the movable property of the joint family 
including the stock in trade of all the family businesses was to be divided equally 
among all the brothers The compromise further declared that the plaintiff was 
to have one sixth share in the motor garage and that defendants 1 and 2 were to 
pay the price of one sixth share to him These are the material provisions of the 
compromise One of the brothers was a minor and the Court finding the compro- 
mise to be for the benefit of the mtnor accepted it and passed a preliminary decree 
in terms or the compromise on 25th July, 1947 If nothing else had happened 
to disturb the natural course of events, the proceedings would have ended in a final 
decree for partition The plaintiff, however, commenced a fresh suit on 23rd Feb* 
ruary, 19 }9, confining his relief to his share of the profits and assets of the motor 
business earned on by defendants t and 2 after 31st March 19 46 His case was 
that the compromise was made in a hurry, that the partie> omitted to provide in 
the compromise about the future conduct of the motor business from 1st \pril, 
1946, that the motor business was still a joint family business and that he had a 
right to ask for accounts of that business subsequent to 31st March, 195,6 

In defence it was pleaded that the compromise was made after due delibera- 
tion, that accounts of the moto- business and the grocery shop should actually have 
been taken up to 14th Apnl, 1915, the date of disruption of the joint family status, 
but the parties agreed by w tv of compromise that account or all family businesses 
should be taken up to 31st March, 1956 It was also pleaded that the claim vya* 
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barTed by ns Judicata Upon the issues framed in the case the Cull Judge found 
that the suit was not barred by reason of the decision in the previous suit No 39 
of 1945, that the decision m that suit was not obtained b> fraud and misrepresenta- 
tion and that the compromise m the previous suit tv as not due to a mistake or mis- 
understanding Despite these findings, the Civil Judge held that although the 
motor business carried on after the partition had ceased to be a joint faituh business 
yet as it was carried on by some members of a family their position w<is analogous 
to that of a partner carrying on partnership after dissolution and applying the prin- 
ciple underlying section 37 of the Partnership Act he held that the two brothers 
carrying on the motor business were liable to account Accordingly he passed a 
preliminarv decree directing the accounts of the motor business to be taken from 
31st March, 1946, up to the date on which a final decree for payment of the amount 
found to be due would be made A commissioner was appointed to take the 
accounts to ascertain the profits earned by the use of the capital belonging to the 
shares of brothers other than those who carried on the motor business In appeal 
Bavdekar, J , with whom Dixit, J , agreed modified the decree of the trial court 
by directing that the accounts were to be taken up to the date when the businesses 
discontinued and not up to the date of the final decree 

The learned Judges held that the cause of action for the present suit w as different 
from the cause of action m the previous suit and that the suit was not barred by res 
judicata or by Order 2, rule 2 of the Code of Civil Procedure After delivering 
themselves of some conflicting observations to which reference will in detail be made 
he-ea f ter they held that the consent decree did not expressly negative the right for 
accounts of the motor transport business Finally the learned Judges recorded 
the conclusion that regardless of the pleadings in the case the defendants 1 t J 
had made use of the joint family property and that they stood in the position of 
co-owners and as contemplated m section 90 of the Indian Trusts Act were liable 
to render accounts for the profits which were attributable to the employment of 
the assets owned by the parties jointly 

Learned counsel for the appellants has contested the view of the High Court 
upon all the points decided against them He has contended that the cause of 
action in a suit for partition is the desire and intention of the family to separate, 
that the cause of action in the two suits is identically the same and not separate and 
distinct and that the suit was, therefore, barred both by the principle of ret judicata 
and by Order 2, rule 2, of the Civil Procedure Code Learned counsel also chal- 
lenged the view of the High Court about the applicability of section 90 of the Indian 
Trusts Act 

It skeins to us that upon a fair reading of the compromise arrived at between 
the parties in the circumstances then existing, the only legitimate conclusion possible 
is that the parties had agreed to confine the taking of all accounts up to 31st March, 
1946, and had dosed the door to reopening them bey ond ibar date, Jf the com- 
promise was arrived at after full consideration by the parties and was not vitiated 
by fraud, nusrepresentauon, mistake or misunderstanding as held by the trial Court 
—a finding which was not interfered with by the High Court— it follows that a 
matter once concluded between the parties who were dealing with each other at 
arm’s length cannot now be reopened M hat led the parties to confine the period 
of account to 31st March, 1946, and stop further accounting which would have 
normally extended to the passing of the final decree will appear from the following 
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circumstances The plaintiff knew that the licence for the liquor shops earned on 
by him was expiring on the ist April, 1946 and he is as anxious to run the 
liquor business exclusively and not jointly or in partnership with his brothers after 
the expiry of the licence He gave a notice to his brothers through Pleader on 
1 2th December, 1945, stating infer aha the following — 

* The penod of (licence for) the liquor shops at the said places expires by end of March 1946 
Hence after the expiry of the said penod m> client having no desire to conduct liquor shop business 
joint y or in partnership with anv of you again he intends to run and will run as from the date 1st 
Apnl 1946 one or more liquor shops as be pleases belonging to him alone independently The 
moneys that will bi required for (purchase ml auction of the shops will be paid bv my client by borrow - 
in gthe same from third parties on his own responsiblity and my client will not allow the said moneys 
to have the least connection w ith the businesses properties and cash w hich are at present in dispute 
in court and with the profits and income from the said businesses or properties Mv cl ent expressly 
informs you bv this notice of the fact ri that the liquor shops thus purchased bv him will solely 
belong to him and will be run by him independemh of any of you None of sou nil hate any 
l'gal right to meddle \ ith or interfere n the 1 qjor 'hops which wil be thus purchased b\ ms client 
in i v, c Gov emment auction for the new year beginning from ist April 1946 and r am of \ou male 
an attempt with mal cious intention to cause e\rn the slightest interference in the said bu« ness of my 
client then tny client will hold vou f ullv respons blc for any harm sufered by h.m and for other 
damages and expenses ncurred by him and wall take a severe 'cgal action against you therefor 

This notice furnishes a true guide as to the intention of the plaintiff which 
was none other than that he should run the liquor shops exclusively for himself 
and appropriate the profits thereof without making himself accountable to his 
brothers Although the plaintiff says that he intended to pas for the auction of 
liquor shops b\ borrowing he was really in a position of \antage for he admittedly 
had Rs 1 3 000 cash in hand as against the Rs 3 000 hi$ brothers had The notice 
explains the significance of the provision in the compromise that accounts are to 
be taken onlv up to 31st March, 1946 Since the plaintiff did not want his brothers 
to interfere with his exclusive running of the liquor business after 31st March, 1946, 
he perforce had to agree that he should sever his connection with other businesses 
run by his brothers This arrangement was apparently acceptable to all the brothers 
as being fair and reasonable and as not giving undue adv antage to any party ov er 
the other This being our construction of the compromise it follows that the plain- 
tiff’s conduct in going back upon that arrangement by filing a fresh suit in regard to 
the motor business onlv is anything, but honest The plaint filed m the previous 
suit leaves no manner of doubt that the plaintiffs in that suit sought a complete 
division of all the family property both mov able and immov able and a final deter- 
mination of all the accounts in respect of the familv businesses It is also significant 
that after the compromise the plaintiff (Balkrishna) filed an application before 
the Civil Judge in which he alleged that when he agreed in the compromise that 
the accounts of the various businesses should be up to the 31st March, 1946 he was 
under a misapprehension regarding his legal right inasmuch as he thought that 
when the accounts were to be taken up to a certain date, the joint familv propertv 
after that date would not be allowed to be utilized bv some members onlv of the 
family for making profits for thenwelv es to the exclusion of the plaintiff He goes 
on to say that he lalxuircd under the impression that the joint family business woutd 
be either altogether stopped after the 31st March, 1946, or would be run cither 
by the arbitrators or the Commissioners and the profits accruing therefrom would 
be deposited in court for distribution among the parties according to their shares 
Tins application was made on 22nd November, 1947 His Pleader, however, 
stated on 6th Apnl, 1948 “The application u abandoned by the applicant as he 



556 The supreme court journal. [Vol. XVII 

wishes to pursue his remedv bv way of an independent suit for the grievance in the 
application ”, and the court passed the order “ The application is disposed of 
as it is not pressed * The learned Judges of the High Court in referring to this 
application obsene thus 

“ It is obvious therefrom that really speaking the idea of the profits of several busme^es after 
the tst of April 1946 was present to the minds of the parues , but the parties did rot care to ask 
that accounts of the other bus nesses will be taken up after the 1st of April, 1946 One of the businesses 
was a 1 quor bus-ness which admittedly was to come to an end on the 3tst of March 1946 but there 
was also another bus ness that was a Urana shop which was not a scry big bus ness But all the 
same it was there and tnere is force therefore, in the contention which has been advanced cn hehalf 
of the appellants that it was not as if there has been an overs ght on the part of the parties but the 
parties knew that the businesses might go on afterwards, but if they were earned on they did not 
particularly care fur providing by the compromise decree for accounts of those businesses being 
taken after the 1st of April 1946 

Hating said all this they record the conclusion that the compromise did not 
expressly negativ e the right of the plaintiff to an account of motor busmens We 
are unable to accept this conclusion The observations quoted abov e negative the 
plaintiff s case about mistake or misunderstanding m regard to the true effect of 
the compromise and show that the plaintiff abandoned the right to account after 
the crucial date and the status of the parties thereafter changed into one of tenants 
in common If the plaintiff really intended that accounts of the motcr business 
or indeed of all other businesses were to be taken up to the date of 
the final decree there was no point in mentioning the 31st March, 1946 
The normal course after the preliminary decree was passed by the Court, was to 
divide all the property by metes and bounds and to award monies as found on 
examination of the accounts right up to the date of the final decree. 
But for the compromise which limited the period of the account the plaintiff would 
have obtained the relief he is now seeking m the partition suit as accounts would 
have been taken of all the businesses up to the date of the final decree The plain- 
tiff has himself to thank for preventing the natural course of events and for forbid- 
ding the accounts to be taken after the 31st March, 1946 The plaintiff on the 
other hand has no real grievance in the matter, for although the defendants 1 &. 2 
who continued to run the motor business, may have made some money with the 
help of the two old motor buses, the plaintiff whose keenness to run the liquor busi- 
ness is apparent from the notice referred to above was not precluded f r o-n reaping 
the fruits of that business It is hard to conceive that the plaintiff would have 
agreed to share his burden of the loss if the motor business has sustained any We 
hold, therefore., that the compromise. clnxrd. once. for all the. controversy ahont taking 
any account of the joint family businesses including the motor business after the 
31st March, 1946, and the plaintiff is bound by the terms of the compromise and 
the consent decree following upon it 

The obvious effect of this finding is that the plaintiff is barred by the principle 
of res judicata from reagitating the question m the present suit It is well settled that 
a consent decree is as binding upon the parties thereto as a decree passed by mvitum 
The compromise hav ing been found not to be vitiated by fraud, misrepresentation, 
misunderstanding or mistake, the decree passed thereon has the binding force of 
res judicata 

We are also of opinion that the plaintiff 1 * claim is barred by the provisions of 
Order 2, rule 2 (3) of the Code of Civil Procedure The plaintiff by confining 
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his claim to account up to March 31, 1946, only implicitly, if not explicitly, relin- 
quished his claim to the account for the subsequent period Sub rule 3 clearly lays 
down that if a person omits, except with the lea\ e of the Court, to sue for all reliefs 
to which he is entitled, he shall not afterwards sue for any relief so omitted We 
do not agree with the High Court that the cause of action m the subsequent suit was 
different from the cause of action m the first suit The cause of action in the first 
suit was the desire of the plaintiff to separate from his brothers and to divide the 
joint family property That suit embraced the entire property without any reserva- 
tion and was compromised, the plaintiff having abandoned his claim to account in 
respect of the motor business subsequent to 31st March, 1946 His subsequent 
suit to enforce a part of the claim is founded on the same cause of action which 
he deliberately relinquished We are clear, therefore, that the cause of action in 
th" two suits being the same, the suit is barred under Order 2 rule 2 (3) of the Civil 
Procedure Code 

As the suit is barred both by res judicata and Order 2, rule 2 (3) of the Civil 
Procedure Code, no further question as to the applicability of section 90 of the 
Indian Trusts Act can possibly arise under the circumstances 

The result is that we allow the appeal and dismiss the suit with costs through 

out 
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April, 1948, of the Court of the District Judge, Jaipur City , in Civil Appeal No 40 
of Sams at 2004, arising out of the Decree, dated the 23rd August, 1947, the 
Civil Judge, Jaipur City, in Suit No 66 of Sarnvat 2002 ) 

Dr Bakshi Tek Chand, Senior Advocate, ( Rajmder j\aram, Advocate, with him) 
for Appellant 

D M Bhandart, Senior Advocate. ( K jY Agaritalta, and R N Sachthey , 
Advocates, with him) for Respondent 

The Judgment of the Court was delivered by 

Mahajan C J — This is an appeal from the judgment and decree of 
the High Court of Ji dicature of Rajasthan, dated the 5th of April, 1950, modifying 
the decree of the High Court of the former Jaipur State, dated the 3rd March, 1949* 
on an application for review in a second appeal concerning a suit for possession of 
property 

The property in dispute originally belonged to one Ramchandra who died 
sonless in the sear 1903 He was survived by his mother Sheokon, his widow Mst 
Badm and his two daughters, Bhuri and Laxmi It is alleged that he made an oral 
will under wh ch he bequeathed the property m dispute to hvs daughter Laxmi 
On the 6th September, 1906, Mst Sheokon and Mst Badm purporting to act in 
accordance with the directions of the oral will, executed and registered a deed of 
gift of the property m dispute in favour of Mst Laxmi The gift deed contains the 
following recitals — 

These houses are made a gift to you according to the will of your father Ramachandra 
In th s 1 ay these houses belonging to us were purchased by your father Ramachandra and he m 
h s last da>s ha ing made a gift of these houses to you made a will to us that he had made a gift of 
that house <o 1 is daughter Laxmi and directed us to get the gift deed registered in her name He 
furlher said that f vve or our relations lunsmen creditors do raise any dispute with her he would 
Damang r hoonga catch ho'd of him by his garments According to his aforesaid will, we have 
got this gifl-deed executed in jour favour while in best of our senses and in discharge of our sacred 
duty enjoined b> Dharma No other person except vou has got any claim over the house 

You deal with jour house in any way you like If anybody takes back the land gifted by himself 
or his ancestors he will live in hell as long as the sun and moon shine 

The scribe it seems, did not in appropriate language express the directions of the 
two widows and his ideas of the legal situation were somewhat confused but there can 
be no manner of doubt that the two executants were not conferring themselves 
any title which they had in the property on Laxmi but were merely giving effect 
to the oral will as executors and were putting the legatee in possession of the bequea- 
thed porperty in this manner That the widows had no title themselves is evident 
from the fact that Mst Sheokon also joined in executing the gift deed 
Admittedly Ramachandra’ s estate could not devolve on her 

Bhuri, the second daughter, died in the year 1907, while Mst Badm, the widow, 
died in the year 1927 Mst Laxmi remained m possession of the property till her 
death in the year 1928 After her death Balabux, her husband, on the 5th of July, 
1930, claiming as heir to her, mortgaged the house in dispute to the defendant- 
appellant Nath 00 Lai and later on the 5th October, 1933, he sold it to him and 
put him into possession of it and since then he is in possession 

On the 4th October, 1945, that is one day before the expiry of the period of 
12 years from theidate of the defendant’s entry into possession of the house, the 
plaintiff, son of MsV Bhuri, sister of Mst Laxmi, claiming as an heir to her estate, 
filed this suit in forma pauperis for possession of the house IJe alleged that he was 
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in possession of the house till the 24th of August, 1933 through his tenant, that after 
it w as vacated by the tenant he locked it and went ay, ay to his nati\ e v lllage Harmara; 
and that on the 27th September, 1944, he came to know that the house had been 
taken possession of by the appellant during his absence It was contended by him 
that Balabux had no right either to mortgage or sell the house and that Laxrm 
was not the absolute owner of the property but had only a limited estate in it, and 
on her' death he was entitled to possession of it 

On the 28th of August, 1947 the suit was dismissed by the Civil Judge who 
held that Mst Laxmi became the absolute owner of the property and the plaintiff 
therefore had no title to claim possession of it after her death, Balabux being her 
stndhan heir ' The learned Judge, however, held that the suit was within limita- 
tion On appeal this decision was affirmed by the District Judge He expressed 
the opinion that the w idow in executing the deed of gift w as onlv acting as an exe- 
cutrix of the oral will made by Ramchandra at his deathbed and that Laxmi got 
under this will an absolute estate in the suit property The plea of limitation raised 
by the defendant was negatived on the finding that the plaintiff was in possession 
of tt wathm twehe years of the suit 

Plaintiff preferred a second appeal to the High Court of Jaipur and this time 
with success The High Court held that after the death of Laxmi the plaintiff 
continued in possession of the house till he was dispossessed by the defendant on 
the 5th of October, 1933 and that he was in possession even during her lifetime 
On the main question in the case the High Court held that though the house was 
bequeathed to Laxmi by Ramchandra under an oral will, there was no proof that 
it conferred upon her an absolute interest in the property and that m the absence 
of any evidence indicating that the donor intended to convey an absolute interest 
to her, the gift being in favour of a female could only confer upon her a limited life 
estate and on her death it would revert to the donor’s heirs and the plaintiff being 
such an heir was entitled to succeed In the resu’t the appeal was allowed and the 
plaintiff s suit was decreed with costs throughout 

The defendant applied for a review of this judgment Meanwhile the Jaipur 
High Court had become defunct and the review was heard bv the Rajasthan High 
Court as successor to the Jaipur High Court under the High Courts Ordinance and 
was partially allowed on the 5th of April t 950 and the decree was accordingly amended 
and it was provided therein that the plaintiff shall not be entitled to possession of 
the house except on payment of Rs 4 000 10 the defendant as costs of improve- 
ments and repairs It is against this judgment and decree passed after the coming 
into force of the Constitution of India that the present appeal has been preferred 
to this Court by leave of the Rajasthan High Court under Article 133 (1) (c) of the 
Constitution 

The learned counsel for the respondent raised a preliminary objection as to 
the maintainability of the appeal He contended that according to the Code of 
Civil Procedure of the Jaipur State the decision of the Jaipur High Court had 
become final as no appeal lay from it and hence this appeal was incompetent It 
was argued that the proceedings in the suit decided in 1 945, had concluded by the 
decision of the High Court given m 1949, and the review judgment which modified 
the decree in regard to improvements, could not entitle the appellant to reopen 
the decision of the High Court of Jaipur given m 1949 
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In our opinion, this objection is not well founded The only operative decree 
in the suit which finally and conclusively determines the rights of the parties is the 
decree passed on the 5th of April, 1950, by the Rajasthan High Court and that having 
been passed after the coming into force of the Constitution of India, the provisions 
of Article 133 are attracted to it and it is appealable to this Court provided the re- 
quirements of that Article are fulfilled The Code of Civil Procedure of the Jaipur 
State could not determine the jurisdiction of this Court and has no relevancy to the 
maintainability of the appeal The requirements of Article 133 having been ful- 
filled, this appeal is clearly competent 

The learned counsel then contended that the High Court was in error m grant- 
ing the certificate in this case We are unable to agree An inquiry was made 
into the valuation of the property and it was reported that its value was Rs 90,000 
or that the decision affected property of the value of above Rs 20,000 A sub- 
stantial question of law was involved in the case, that is, whether a testamentary 
disposition by a Hindu in favour of a female heir conferred on her only a limited 
estate in the absence of evidence that he intended to confer on her an absolute 
interest in the property In these circumstances the High Court was fully justified 
in granting the certificate We ourselves would have been prepared to admit 
this appeal under our extraordinary powers conferred by Article 136 (1) of the Cons- 
stitution if such a certificate had not been given in the case For the reasons 
given above we see no force in either of these two preliminary objections which we 
overrule 

Dr Bakshi Tek Chand for the appellant contended that the courts below were 
m error in holding that the plaintiff’s suit was within limitation He urged that 
m order to bring the suit within limitation the plaintiff in para 5 of the plaint alleged 
that after the death of Laxmi he kept tenants in the house, realised the rent and 
enjoyed it and that the last tenant vacated on the 24th August, 1933 and there- 
after he went to his native place after locking the house, but that this allegation 
had not been made good bv him, and as there was no evidence that he locked the 
house, it should be held that plaintiff’s possession discontinued with effect from the 
the 24th August, 1933 and hence his suit brought more than twelve years from 
that date was not within time 

It has been found by the courts below that the plaintiff was in possession of 
this house ev en during the lifetime of Laxmi and continued m possession there- 
after Even if the tenant vacated the house on the 24th August , t 1933 and the 
plaintiff did not lock it, his possession would be presumed to continue till he was 
dispossessed by someone The law presumes m favour of continuity of possesion 
The three courts below have unanimously held that on the evidence it was esta- 
blished that after the death of Laxmi plaintiff continued in possession of the house 
and the suit was within limitation There are no valid grounds for reviewing this 
finding in the fourth Court and the contention is. therefore negatived 

Dr Bakihi Tek Chand next contended that Laxmi acquired an absolute title 
in the suit property under the will of her father and that the High Court was in error 
m holding that unless there were express words indicating that the donor who 
had absolute mtJyest m the gifted property intended to convery an absolute interest 
to her, the gift favour of an heir who would ordinarily inherit a limited interest 
could not be convrued as conferring an absolute interest The learned counsel 
for the respondent on the other hand raised Jwo contentions He urged m the first 
instance that it seemXthat the intention of Ramachandra was to make a gift of the 
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suit propertv in fav our of Laxmi but he w as unable to perfect the gift by executing 
a registered deed, being on his death bed and in that situation the property devolved 
on his widow by inheritance and it only came to Laxmi under the widow’s gift and 
under it she could not get a larger interest than what the widow her'elf possessed, 
namelv , a limited life estate, which terminated on her death In the alternative, 
it was said that there was no evidence as to the terms of the oral will and that being 
<0, the gift being in fav our of a female heir, the presumption m the absence of evi- 
dence to the contrary was that the donee got only a limited life interest m the be- 
queathed propertv 

In our judgment there is force in the contention of Dr Tek Chand and none 
of the contentions raised by the respondent’s counsel have any validity That 
Ramachindra bequeathed the suit property and did not gift it to his daughter 
Laxmi is a fact which cannot be questioned at this stage It was admitted by the 
plaintiff himself in the witness box This is what the said — 

Ramacbandra had made a Will m favour Msi Laxmi and n that connect-on m\ maternal 
grandmother and maternal great grandmother got the gift deed reg jtered Thu very gift deed was 
got executed by m\ maternal grandmother and maternal great grandmother and had got it registered 
Through tl is gift deed M*t Laxmi held possession o\ er it ull she was ali\e ‘■he had kept depo 
nent as her son and so she got the rent notes executed in m name 

What is admitted bv a partv to be true must be presumed to be true unless the 
contrarv is shown There is no evidence to the contrary in the case The gift 
deed fully supports the testimony of the plaintiff on this point ft definitely states 
that according to the wall the gift deed was executed ji fa' our of Laxmi and it 
further recites that Laxmi was entitled to deal with the hou e m anv manner she 
liked Those who were directed to execute the oral will made bv Ramachandra 
must be presumed to have carried out his directions in accordance with his 
wishes It seems clear that the intention of the testator w as to benefit his daugthter 
Laxmi and to confer upon her the same title as he himself possessed She was the 
sole object of his bountv and on the attendant circumstances of this case it is plain 
that he intended to confer on her whatever utle he himself had Laxmi therefore 
became the absolute owner of the property under the terms of the oral will of her 
father and the plaintiff is no heir to the property which under the law devolved on 
Laxmi s husband \ ho had full right to alienate it 

\\ e are further of the opinion that the High Court was in error in thinking that 
it is a settled principle of law that unless there are express terms in the deed of 
gift to indicate that the donor who had absoli te interest intended to convey absolute 
ihp, & gnt in lSvcrur in'" am ihar* wihr nnietnirumy «r iltmtfcu' muaresv canton.'' 
be construed as conferring an absolute interest It is true that this was the principle 
once deduced from the Privy Council decision m Mahomed Shjmsool v Sheuu! Ham 1 
wherein it was held that a bequest to a daughter m law passed a limited estate 
The proposition laid down in Mahomed Skamsool s fare 1 , was construed by the High 
Courts m India to mean that a gift of immovable propertv to a woman could not 
be deemed to confer upon her an absolute estate of inheritance which she could 
alienate at her pleasure unless the deed or wall gave her in express terms a heritable 
estate or power of alienation Later decisions of the Judicial Committee made 
it clear that if words were used conferring absolute ownership upon the wife, the 
wife enjoyed the rights of ownership without their being conferred by express and 
additional terms ShtmsocVs rore 1 , has been examined in recent years m 
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some High Courts and it has been observed that according to the law as understood 
at present there is no presumption one tray or the other and there is no difference 
between the case of a male and the case of a female, and the fact that the donee is a 
woman does not make the gift any the less absolute where the words would be 
sufficient to convey an absolute estate to a male (see Kagammal v Subbalakshmi 
Ammo . 11 The matter has now been set at rest by the decision of this Court m 
Ram Gopd \ hand Lai 1 In this case it was observed as follows — 

It mav be taken to be quite settled that there is no v. arrant for the proposition of law that when 
a grant of an immoi able p ooerty is made to a Hindu female, she does not get an absolute or alienable 
interest in such propertv ulde*s such power is expressly conferred upon her The reasoning adopted by 
M tter J of the Calcutta H gh Court in hist Kollani Kuar v Luchm Four* which was approved of 
and accep ed by the Jud cial Committee m a number of decisions seems to me to be unassailable 
It vas held by the Pnn Council as earls as in the case of Tagore v Tagore* that if an estate w ere gi\en 
to a man \ a thou t express words of inheritance it would in the absence of a conflicting context carry , 
by Hindu la an estate of inheritance This is the general principle of law which is recognized and 
embodied in sect on 8 of the Transfer of Prone rty Act and unless it is shown that under Hindu Law 
a gift to a female means a limited gift or carries with it the restrictions or disabilities si m i la r to those 
that exist in a widow s estate there is no justification for departing from this principle There is 
certainly no such pro 1. on in Hindu Law and no text could be supplied in support of the same 

The pot non therefore is that to convey an absolute estate to a Hindu female no express 
pore 1 a F enation need be given it is enough if words are used of such amplitude as would convey 
full r ghts of ov nership 

The learned Judges of the High Court were therefore clearly wrong in law in holding 
that the will having been made by the father in favour of his daughter, it should 
be presumed that he intended to give her a limited life estate 

For the reasons given above wc allow the appeal, set aside the decree of the 
High Court decreeing the plaintiff’s suit and restore the decree of the trial court 
dismissing the plaintiff s suit In the circumstances of this case we will make no 
order as to costs 

Appeal a'loned 
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No 219 of !§49 50 against the Judgment and Decree, dated the 21st September, 
1949, of the Court of the Additional District Judge, Bhatinda, in Appeal No 61 of 
1948, arising from the Judgment and Decree, dated the 10th August 1948, of the 
Court of the Sub Judge, II Class, Mansa, in Case No 134 of 1947 
Gopal Singh and Sirdar Singh, Advocates for Appellants 
Ackhm Ram , Senior Advocate and A L Mehtam t Ad\ocate for Respondents 
The Judgment of the Court was delivered by 

Bose, J — The plaintiffs appeal Thev claim to be the presumptive rever- 
sioner to one Hamam Singh who owned the property in dispute On 2nd Novem 
ber, 1944, after Hamam Singh’s death his daughter Mst Biro, the second defen 
dant, gifted the plaint properties to her sons who have been grouped together as 
the first defendant The plaintiffs contended that the property is ancestral and 
that the daughter got only a life estate so they sue for a declaration that the gift 
will not affect their reversionary rights 

The defendants rely on custom They state that, according to the customary 
law which governs the parties, collaterals beyond the fifth degree are not heirs in 
the presence of a daughter and her line The plaintiffs, they say, are collaterals 
of the seventh degree, therefore they cannot displace the daughter They also 
state that the property was not ancestral so the plaintiffs cannot challenge the 
daughter s alienation The third line of defence related to a portion of the property 
which is not in dispute before u$ 

The property in suit comisted of three items 

(1) 253 bighas of Khas land , 

(2) a half share in 3 bighas 19 biswas , and 

(3) a share in certain shamlat property 

The defendants say that Hamam Singh gifted 123 bighas of the Khas land to the 
second defendant that the gift was absolute and so the plaintiffs cannot get that 
portion of the property in any event 

The trial Judge held, on the admission of the plaintiff’s counsel, that the land 
in dispute was non-ancestral and that the daughter’s sons would succeed after her 
to the exclusion of the plaintiff', therefore the gifl by her to her sons amounted to 
an acceleration of the estate The learned Judge dismissed the plaintiff’s suit 
On appeal to the lower appellate Court, the finding that the property was 
non ancestral was upheld as the plaintiffs’ learned counsel in that Court did not con- 
test the finding of the first Court on this point As regards the acceleration the 
learned Judge thought it necessary to examine a point which tile plaintiffs had 
raised in the trial Court but which was ignored there, namely that a house was 
not included in the g’ft Therefore it was argued that as the whole of the estate 
was not passed on to the next heir there was no acceleration The learned Judge 
took evidence on this point and held that the house was not included and so found 
against the defendants Accordingly he decreed the plaintiffs’ claim for this part 
of the estate 

In the High Court the learned Judges upheld the concurrent finding about 
the non ancestral nature of the property Before them also the point was conceded 
by the plaintiffs’ counsel They also held that the house was not included m the 
gift but held that it was such a small part of the estate that the daughter’s retention 
of it could not indicate an intention on her part not to efface herself from the estate 
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The> also held m the plaintiff’s fa\our that the} were collaterak in the fifth degree 
and not the seventh but held that as the proeperty was non ancestral the daughter's 
sons were the nearest heirs, so the gift accelerated the estate and vested it in the 
donees despite the exclusion of the house Accordingl} ^ the> reversed th" decree 
of the lov\er appe’late Court and restored that of the learned trial Judge 

Before us, the plaintiffs learned counsel tried to reopen the concurrent finding 
of the three Courts about the non ancestral nature of the property but we did not 
allow him to do so The question is a mixed question of law and fact and the 
admission involved both We were not shown how the facts admitted could be 
disentangled from the law so that we could determine whether the conclusion of 
law drawn from the admitted facts was wrong The learned trial Judge said that 
the admission was made because of a previous decision m a former suit between 
the same parties or their predecessors Hamam Singh had mortgaged a part 
of hts estate and placed the mortgagees m possession When he died some of his 
collaterals took possession of the unencumbered portion of the estate The daughter 
Mst Biro therefore instituted two suits, one for possession against the collaterals 
including the present plaintiffs or their predecessors, and the other for a declaration 
against the mortgagees in possession In this she also joined the same set of colla- 
terals Mst Biro succeeded on the ground that the property was non ancestral 
These findings are obviously res judicata and if the plaintiffs’ learned counsel had 
not conceded the point the question would at once hav e been raised and the previous 
judgments, which were exhibited (Exhibits DD and DF), would have concluded 
the matter But as the point was conceded in all three Courts it was not necessary 
for the defendants to fall back on the previous decisions It must therefore be 
accepted here that the whole of the land in dispute was non ancestral 

That brings us to the question of heirship Paragraph 23 (2) of Rattigan’s 
* Digest of Customary Law ” says that — 

* In regard to the acquired property other father, the daughter is preferred to the eoJaterals ’ 
That is not disputed but what the plaintiffs contend is that she only succeeds as 
a limited heir and that after her the reversion will go to the father’s heirs m the 
usual way But that is not the Punjab custom among the tribe to which the parties 
belong, namely agricultural Jats Rattigan quotes the following passage from 
page 61 of Roe and Rattigan’s “Tribal Law of the Punjab ” at page 411 of the 
13th edition of his Digest 

Where a succession of a married daughter is allowed the genera 1 principle is that she succeeds 
not as an ordinary heir but merely as the means of passing on the property to another male, whose 
descent from her father in the female hoe is allowed under exceptional cncumstances to count as if 
It were descent m the male line She wd! Indeed continue to hold the land in her own name, csen 
after the birth of sons and their attaining majority, for her own life but she has no more power o\ er it 
than a widow would hate If she has sons, the estate util of course descend to them and their lineal male uiuf, 
in the usual nay But if she had no sons or if their male issue fail the land will res«t except in seme 
special instances where her husband is alio ved to hold for his life, to her father s agnates just as it 
would has e done / no exception to I fie general rule of agnatic succession had eser been in her fa our 

This is supported by at least two decisions from the Punjab In Lchna v Mst 
Tkakn 1 , two learned Judges of the Punjab Chief Court (the third dissenting) said 
in the course of a Full Bench decision that even in the case of ancestral property 
the daughter s sons and their descendants would exclude collaterals of the father 
In a more recent case (1953) the Punjab High Court held in Lai Stn°h v Roor Singh* 


33 Punj Record 1893 (F B ) 
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that in the case of non ancestral property the daughters are preferred to collo 
terals 

We were told that this rule only applies when the daughter succeeds and 
has no applicat on when she predeceases her father We say nothing about this 
because the case before us is one in which the daughter did succeed and all the 
authorities produced before us indicate that in that event her sons will exclude 
the collaterals We were not shown anj decision which has taken a contrary 
view We are only concerned with non ancestral property here and express no 
opinion about what would happen in the case of ancestral property, though the 
observations of two of the learned Judges in the Full Bench of the Punjab Chief 
Court to which which we ha\e referred carry the rule over to ancestral property 
as well 

The learned counsel for the plaintiffs relies on paragraph 64 of Rattigan’s 
Digest where it is stated that except in two cases which do not apply heie, no female 
in possession of property from, among others, her father can permanently alienate 
it But we are not concerned with an alienation here The gift to the sons may 
or may not be good after Mst Biro’s death as a ?: ft The question is whether there 
was an acceleration If ther» was the form it took would not matter 

We turn, next, to the question of surrender and the only question there is 
whether the retention by Mst Biro of the house would prevent an acceleration 
of the estate The extent of the property covered by the gift is over 253 bighas 
She had an absolute right to gift 123 bighas of this and so the only portion to which 
the doctrine of surrender would apply would be the remaining 130 odd bighas 
But the fact that she gave away all her property to her sons, bar this house, including 
property to which she had an absolute right, is relevant to show that her intention 
was to efface herself completely Now as regards this house, Garja Singh (P W 1) 
gives us this description of it 

The distance between the door of the Sabbat and that of Darwaja is only about two karams ' 
(eleven feet) Opposite to Darwaja there is one JbaUani the door of which opens into the Sabbat 
and not in the courtyard Except Darwaja Sabbat and Jhallani there is no other roofed portion in 
their house There is only one compound for the cattle 

In this tiny dwelling live not only Mst Biro but also her three sons It forms, 
as the High Court held, a very small part of the whole property The retention 
of this, particularly in these circumstances when the sons already live there with 
her, would not invalidate the surrender The law about this has been correctly 
set out in Miiffa's "Hindu Law”, 1 ith edition, page 217, m the following terms 

But the omission due to ignorance or to oversight of a small portion of the whole property 
does not affect the validity of the surrender when it is otherwise bona fide 
The present case is, in our opinion, covered by that rule We agree with the High 
Court that the gift operated to accelerate the succession That being the case, 
the plaintiffs are no longer the reversioners even if they would otherwise have 
been entitled to succeed on failure of the daughter’s sons and their line We need 
not decide whether the plaintiffs, as collaterals in the fifth degree, would be heirs 
at all 

The appeal fails and is dismissed with costs 


Appeal dismissed 
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Hem Singh and Mula Singh Appellants* 

Harnam Singh and another Respondents 

Custom { Punjab ) — R w am of Gurdaspur Distrut — jinsu.tr to quests) i 9 laying down that the adopt on 

of near 0 laterals only was recognised — Not mandatory — Adopt on of collateral of eight degrees — I al dty 
The ans er to quest on 9 of the Jtaiaj 1 am of the Gurdaspur District of the year 1913 laying do\ n 
that ihe adop on of near collaterals only v.as recognised is not mandator, The cust m recorded 
in the Rural 2 am is in derogat on of the general custom and those who set up such custom must 
prose it by clear and unequ vocal language The language is on the face of it ambiguous and there 
is no varrant for lim ting the expression to s emfy collateral relaUonship only upto a certain degree 
and no further 

On appeal b> special leave granted by His Majesty in Council dated the 30th 
October 1945 from the Judgment and Decree, dated the 12th July, 1944, of the 
High Court of Judicature at Lahore in Civil Regular Second Appeal No 450 
of 1942 against the Judgment and Decree, dated the 14th January, 1942 of the 
Court of the District Judge Gurdaspur, m Appeal No 91 of 1941 arising from the 
Judgment and Decree dated the 31st July, 1941, of the Court of the Senior Sub- 
ordinate Judge Gurdaspur, in Suit No 80 of 1940 

G S Vohra and Harbans Singh , Advocates, for Appellants 
Achhru Ram Senior Advocate, (J B Dadachanji and R N Sachlhey, Adv ocates, 
with him) for Respondents 

The Judgment of the Court was delivered by 

Ghulam Hasan J — This is an appeal by special leave granted by the Pnvy 
Council against the Judgment and Decree, dated July 12, 1944 of a Division Bench 
of the High Court at Lahore passed in second appeal confirming the dismissal of 
the appellants’ suit concurrently by the trial court and the court of the District 
Judge, Gurdaspur 

The two appellants are admittedly the first cousins of the respondent Harnam 
Singh and belong to village Gillamvali, Tahsil Batala, District Gurdaspur Gur- 
mej Singh, respondent 2, is a collateral of Harnam Singh in the 8th degree The 
appellants sued for a declaration that the deed of adoption executed bv Harnam 
Singh- onjuly go 1 q.jo^ adopting Gurmei. Singh was invalid and could not affect die 
reversionary rights of the appellants after the death of Harnam Singh The appel- 
lant s case was that under the Customary Law of Gurdaspur District applicable 
to the Gill Jats of village Gillanwali, Harnam Singh could only adopt a * near col- 
lateral” and Gurmej Singh being a distant collateral his adoption was invalid 
The defence was a denial of the plaintiffs’ claim Both the trial Judge and the 
District Judge on appeal held that the factum and the validitv of the adoption were 
fully established In second appeal Trevor Hames, G J and Mahajan, J (as he 
then was) held that there was sufficient evidence of the factum of adoption as fur- 
nished by the deed and the subsequent conduct of Harnam Singh They held 
that all that was necessary under the custom to constitute an adoption was the 
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expression of a clear intention on the part of the adoptav e father to adopt the boy 
concerned as his son and this intention Mas clearlv manifested here b> the execution 
and registration of the deed of adoption coupled with the public declarations and 
treatment as adopted son Upon the legal validity of the adoption the High Court 
found that the answer to Question g of the Ratal i-am of Gurdaspur District of 
the ) ear 1 gi 3 laying down that the adoption of ‘near collaterals only* was recognised 
was not mandatory Th“ High Court relied in support of their conclusion on 
a decision of Tek Chand, J m Joitala \ Dot an Singh 1 and the Pm^ Council 
decision m Basanl Stngh \ Bnj Raj Saran Singh* 

The first question regarding the factum of adoption need not detain us long 
The deed of adoption exhibit (D 1) recites that Ham am Singh had no male issue 
who could perform his kiry a Yaram ceremon\ after his death, that Gunnej Smgh. had 
been brought up while he was an infant b> his wife and that he had adopted him 
according to the prevailing custom The recital continues that since the adoption 
be had been treating and calling Gurmej Singh as his adopted son This fact was 
well known in the village and the adoptee was enjoying all rights of a sen He 
bad executed a formal document m his Fatour in order to put an end to any 
dispute which might be raised about bis adoption As adopted son he made him 
the owner of all of his property We are satisfied that there is ample evidence to 
sustain the finding on the factum of adoption 

The mam question which falls to be considered is whether under the terms of 
the Putai 1 am applicable to the parties Gurmej Singh being a collateral of Harnam 
Singh in the 8th degree could be validly adopted The custom m question is 
founded on Question 9 and its Answer in the Customary law of the Gurdaspur Dis- 
trict The> are as follows — 

Qsestum g — I* there any rule by which it 14 required that the person adopted should be related 
to the person adopting ’ I o what relatives may be adopted 1 Is any preference required to be 
•shown to particular relative!. » If so enumerate them va order of preference Is n necessary that 
the adopted son and his adoptive father should be (1) of the same casie or tnbe , (a) of the same 
got 7 

Jnretr —The only tribes that recognise the adoption of a daughter’s son are th- Sayyads of 
the Shakargarh and the Arams of the Guraspur Tahsil The Brahmans of the Batala Tahsil state 
thatonl/ such of them as are not agriculturists b> occupation recognize such adoption The Muham 
madanjats of the Gurda'pur Tahsd could not come to an agreement on thj point. TIj renaming 
-tribes recognise l\i adopt on of n-ar •vllitstas onlj The right t( se ecticn rests te th the person do tj\g The 
Khatrss Brahmans and Bedis and Sodis of the Gurdaspur Tahsil however state that the nearest 
collaterals cannot be superseded and selection should all, ays be made from among them 

It is contended for the appellants that the expression near collaterals only ” 
must be construed to mean a collateral up to the third degree and does not coter 
the case of a remote collateral m the 8th degree The restriction as regards the 
degree of relation-hip of the adoptee it is urged is mandatory and cannot be ignored 
The expression near collaterals’ is not defined b> the custom The reletant 
answer which we hate italicised above gives no indication as to the precise import 
of the words * near collaterals ’ The custom recorded in the Rtuaj t-mn is m dero- 
gation of the general custom and those who set up such a custom must prove it by 
clear and unequivocal language The language s on the face of it ambiguous and 
we can «ee no warrant for limiting the expression to signify collateral relationship 
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only up to a c ertain degree and no further \\ e are also of opinion that the language 
used amounts to no more than an expression of a wish on the part of the narrators 
of the custom and is not mandatory If the intention was to give it a mandatory 
force, the Rut nj t -am would have a\oided the use of ambiguous words which are 
susceptible of a conflicting interpretation The provision that the right of 'election 
rests with the person adopting also detracts from the mandatory nature of the limi- 
tation imposed upon the degree of relationship Though the adoption of what 
the custom describes as “ near collaterals only ” was recognized bv the community 
of Jats, the right of selection was left to the discretion of the adopter There is no 
meaning in conferring a discretion upon the adopter if he is not allowed to exercise 
the right of selection as between collaterals inter se We are unable to read into- 
tbe answer a restriction upon the choice of the adopter of any particular colla- 
teral however near m degree he may be 

In his valuable work entitled * Digest of Customary Law in the Punjab ’ Sir 
W H Rattigan states m para 35 that “a sonless proprietor of land m the central 
and eastern parts of the Punjab may appomt one of his kinsmen to succeed him as 
his heir * and in para 36 that * there is no restriction as regards the age or the 
degree of relationship of the person to be appointed ’ It appears to us that the 
basic idea underlying a customary adoption prevalent m the Punjab is the appoint- 
ment of an heir to the adopter with a v eiw to associate him m his agricultural pursuits 
and famjv affairs Tbe object is to confer a personal benefit upon a kinsman from 
the secular point of view unlike the adoption under the Hindu Law where the pri- 
mary consideration m the mind of the adopter if a male is to den\ e spiritual benefit 
and if a female to confer such benefit upon her husband That is why no emphasis 
is laid on any ceremonies and great latitude is allowed to the adopter m the matter 
of selection 

MuUa in his well known work on Hindu Law says 

It has si mila rly been h Id that the texts which prohibit the adoption of an only son and those 
which enjoin the adoption of a relation in preference to a stranger are onlv directory , therefore, tbe 
adoption of an only son or a stranger in preference to a relation if completed is not invalid 1“ 
cases such as the above where the texts are merely directory the principle of factum valrt appl es,. 
and the act done is valid and binding 1 (P 541 ) 

W e see no reason why a declaration m a Rut at t -am should be treated differently 
and the text of the answer should not be taken to be directory However peremp- 
tory may be the language used m the answers given by the narrators of the custom, 
the dominant intention underlying their declarations which is to confer a temporal 
benefit upon one s kinsmen should not be lost Sight of 

A number of cases have been cited befoere us to show that in recording the 
custom the language used was of a peremptory nature and yet the courts have 
held that the declarations were merely directory and non-compliance with those 
declarations did not invalidate the custom 

In Jinan Singh and another \ s Pal Singh and another , 1 Shah Din and Beadon, JJ , 
held “ that by custom among Randhawa Jats of Mauza Bhangali, Tahsil Amntsar, 
the adoption, by a registered deed, of a collateral in the 9th degree who is of 16 
years of age is valid m the presence of nearer collaterals ” The adoption was 
objected to on the ground that the adoptee was a remote collateral and that he was 
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not under the age of twelve at the tune of the adoption as required by the Riwaj - 
i-am The learned Judges held that the provision as regards the age was recom- 
mendatory and not of a mandatory character. 

In Sant Singh v Alula and Ors x , Robertson and Beadon, JJ , held "that among 
Jats and kindred tribes in the Punjab, the general, though not the universal, custom 
is that a man may appoint an heir from arnongs^the descendants of his ancestor and 
that he need not necessarily appoint the nearest collateral This was a case 
where a distant collateral was preferred to a nearer collateral The learned Judges 
expressed the opinion that the clause which points to the advisability of adopting 
from amongst near collaterals was nothing more than advisory 

In Chanan Singh v Buta Stngk and Ors 2 a case from Jullunder Distnc*, the 
question and answer were as follows — 

Quest on Mb *>i — Are anv forma’ities necessarv to constitute aw'd adoouon if so describe 
them State expressly whether the omission of anv customarv ceremonies will vitiate the adoption* 
Ansiter — The essence of adoption is that the fact of adoption he declared before the brotherhood 
or Other residents of the village The usual practice is that the Baradari gathers together and the 
adopter declares in their presence the fact of the adopuon Sweets are distributed and a deed of 
adoption is also drawn up If these formalities are not observ cd the adoption is not considered valid ’ 
TJie adoption was challenged on the ground that there was no gathering of 
the brotherhood The learned Judges (Addison and Beckett JJ ) held that t was 
immaterial whether there was or was not a gathering of the brotherhood at the 
time It appears that the adopter had made a statement in court acknowledging 
the appointment or adoption m question The next da> he celebrated the marriage 
of the boy as his son and thereafter he looked after his education and allowed him 
to describe himself as his adopted son or appointed heir^ and the boy lived with 
him as his son The learned Judges held that the details given in the answers to 
questions in various Customary Laws were not necessarily mandatory but might 
be merelv indicatory 

In Joxiala v Deitan Singh 3 , Tek Chand, J , held ‘ that an adoption of a, 
collateral in the fourth degree among Jats Of Mauza Hussanpur, Tahsil Nakodar 
District Jullundur, is valid although nearer collaterals are alive ” He also held 
“ that an entry in the Rntai i am as to the persons who can be adopted is merely 
indicatory ” 

In a case from Delhi reported in “ Basant Singh and Ors v Bnj Raj Saran Singh 4 
the Privy Council held ‘ that the restriction in the Rntaj i -am of adopuon to persons 
of the same gotra is recommendatory and a prerson of a different gotra may be 

Counsel for the appellants frankly conceded that he could cite no case where 
the declarations governing customary adoptions were held to be mandatory 

Whether a particular rule recorded in the Riwaj i am is mandatory or directory 
must depend on what is the essential characteristic of the custom Under the 
Hindu law adopuon is primarily a religious act intended to confer spiritual benefit 
on the adopter and some o r the rules have, therefore, been held to be mandatory 
and compliance with them regarded as a condition of the validity of the adopUon 
On the other hand, under the Customary Law in the Punjab, adoption is secular 
in character, the object being to appoint an heir and the rules relating to ceremonies 
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and to preferences m selection hate to be held to be directory and adoptions 
made in disregard of them are not invalid 

There ts no substance in the appeal and vfe dismiss it with costs 

Appeal dismissed 

SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction ) 

Present — B K Mukherjea, Vivian Bose and Ghulam Hasan, JJ 


Nar Singh and another Appellants * 

v 

The State of Uttar Pradesh Respondent 

Const hit on of India {1950) Article 134 fl) (c) — Scope — Case — Mean ng — If means cast as a whole 
or of each tndmJual person concerned — Appeal to Supreme Court on cert jicale issued wrongly — Power of Supreme 
Court 


Case as used in Article 134 (1) (e) of the Constitution means the case of each individual person 
That would be so even if the tr al had been by the High Court itself but it is even more so on appeal 
because though set eral persons may jom in presenting a common memorandum of appeal (if the 
Rules of the Court in question so permit the appeal of each forms a separate case * for those pin- 
poses Where one of the set era! convicts appealing at the same tune u entitled to a certificate under 
Article 134 (l) (0 i* cannot be said that cas refers to the appeal as a whole and that a certificate 
should be issued to all the convicts 

The Supreme Court has general powers of judic al superintendence over all Court* in India and 
u the ultimate interpreter and g\ ardian of the Constitution It has a duty to see that its provisions 
are fa thfully observed and where necessary to expound them Article 134 (l) (f) uses the same 
language as Article 133 (l) (e A ceruficate is required under Article 133 (t) in each of the four 
cases set out there out the tnctp grant of the cer ificate would not prrc'ude the Supreme Court from 
determining whether t was nghtly granted and whether the conditions prerequisite to the grant 
are satisfied In the case of clause (si of both of Article 133 (i) and Article 134 (1), the Only 
condition is the discretion of the H gh Court but the discretion is a judicial one and must be 
judicially exercised along the well-established hues which govern theses matters also the corn 
ficatc must show on the face of it that the discretion conferred v as invoked and exercised If it 
is properly exercised on well-established and proper lines then as in all questions where an 
exercise of discretion is involsed there would be no interference except on very strong grounds But if 
on the fac of the order it is apparent that the Court hat misdirected itself and considered that its 
discretion was fettered when it v as not or thSt it had none then the superior Court must either 
remit the case or exercise the discretion itself [Case law referred to ] 

Appeal under Article 134 (t) (c) of the Constitution of India from the Judgment 
and Order dated the 7 th May, 1951, of the High Court of Judicature at Allahabad 
in Criminal AppealTSo 350 of 1950 arising out of the Judgment and Order, dated 
the 9th March, 1950, of the Court of the Additional Sessions Judge, Etah, in 
Sessions Trials Nos 127 of 1949 and 10 of 1950 
S P V arma, Ad\ ocate, for Appellants 


C P Lai, Ad\ ocate, for Respendents 
The Judgment of the Court Mas delivered by 
' Bose, J— Twenty four persons, among them the two appellants, were tried 
held ‘ mces under sections 148, 307/149 and 302/149 Indian Penal Code Sixteen 
the ado^j^ ant j th c remaining eight were convicted On appeal to the HVh 
years of e m0 re were acquitted and the only ones whose convictions were upheld 
objected t Vo appellants, Nar Singh and Roshan Singh, and oneXanhu Smgh 


57 * 


19541 NAR SINGH V STATE OF UTTAR PRADESH (Bose, J ) 

By a curious misreading of the evidence this Nanhu Singh w as mixed up with 
Bechan Singh What the High Court really meant to do was to convict Bechan 
Singh and acquit Nanhu Singh Instead of that the.} acquitted Bechan Smgh 
and convicted Nanhu Smgh As soon as the learned High Court Judges realised 
their mistake they communicated, with the State Government and an order 
was thereupon passed b> that Government remitting the sentence mistakenl) passed 
on Nanhu and directing that he be released 

This occasioned an application under Article 134 (1) (c) of the Constitution 
b} Nanhu Singh and the two appellants Nar Singh and Roshan Singh for a certifi- 
cate The High Court nghti} considered that the certificate should issue in the 
case of Nanhu Smgh because, despite the remission of his sentence b} the State 
Government and his release, his conviction on, among other things, a charge of 
murder, still stood, and the High Court understandablv , thought that the stigma 
of that might affect him adversely in the future As regards the other two, there- 
was nothing in their cases to warrant the issue of a certificate but the learned High 
Court Judges thought (wrong!} m our opinion) that the} v\ere bound to do so 
because Article 134 (1) (c) speaks of a ‘ case ** and th>*v considered that the only 
“ case ” before them was the appeal as a whole That, in our opinion, is wrong 
“ Case ” as used there means the case of each individual person That would 
be so even if the trial had been b} the High Court itself but it is even more so on 
appeal because, though several persons maj join in presenting a common memo- 
randum of appeal (if the Rules of the Court in quesUon so permit), the appeal 
of each forms a separate ‘ case ” for those purposes That is obvious from the 
fact that every person who is convicted need not appeal nor need several convicts 
appeal at the same time under a joint memorandum , and if it were necessary 
to send up the “ case ” as a whole m the sense which the learned High Court Judges 
contemplate, it would be necessary to join even those who were acquitted so that 
the “ case ” (in that sense) could be reviewed in its enUretv e are clear that 
that is not the meaning of the word m the context of Article 134 (1) and that the 
High Court was wrong in thinking that it was 

Having obtained the certificate Nanhu did not appeal and the only ones 
who have come up here are the two convicfc Had the} come up independently 
and presented a petition for special leave under Article 136 their petition would 
at once have been dismissed because there is nothing special m their cases to justify 
an appeal under that Article The evidence against them is clear and it has been 
believed, according!}, following our usual rule, we would have rejected the penUon 
in limine But, it was contended on their behalf that having obtained a certificate 
we have now become an ordinary Court of appeal and are bound to hear their 
case as an appellate Court both on facts and on law Reliance was placed on a 
decision of the Federal Court reported in Subhcnand Choztdhary \ Apurba Krishna 
Mtlra 1 

We do not think the judgment of the Federal Court can be applied to this 
case It deals with section 205 of the Government of India Act, 193^, covering 
a different subject and do® UQt usethe same or similar words' 

This Court has general powers of judicial superintendence over all Courts 
in India and is the ultimate interpreter and guardian of the Constitution It 
has a dut} to see that its provisions are faithfully observ ed and, where necessary. 
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expound them Article 134 (1) (c) uses the same language as Article 133 (1) (e) 
certificate is required under Article 133 (1) in each of the four cases set out there 
but the mere grant of the certificate would not preclude this Court from deter- 
mining whether it was rightly granted and whether the condmons prerequisite 
to the grant are satisfied In the case of clause (r) both of Article 133 (j) and ArU* 
cle 134 (1), the only condition is the discretion of the High Court but the discretion 
is a judicial one and must be judicially exercised along the well established lines 
which go\em these matters (see Banarsi Parshad v Kashi Knshna 1 ) , also the certifi- 
cate must show on the face of it that the discretion conferred was invoked and 
exercised Radkakrtshna Ayyar v Swaminatha Ayyar 3 and Radha Knshn Das v Rat 
Knshn Chand 3 If it is properly exercised on well-established and proper lines, then, 
as in all questions where an exercise of discretion in involved, there would be no 
interference except on very strong grounds Swaminarayan Jethalal v Acharya Deren- 
drapTasadji * and Bhagbah Da v Murahdhar Sahu 5 But if, on the face of the order, 
it is apparent that the Court has misdirected itself and considered that its discretion 
was fettered when it was not, or that it had none, then the superior Court must 
cither remit the case or exercise the discretion itself Bnj Indar Singh v Kanskt 
Ram 3 These are the well known lines on which quesUons of discretion are dealt 
with in the superior courts and they apply with as much force to certificates under 
Article 134 (1) («) as elsewhere 

In the present case, the learned High Court Judges thought they had no option 
They misdirected themsehes about the law and as a consequence did not exercise 
the disereuon which is vested in them They are quite clear as to what they would 
have done if, in their judgment, the law had left them scope for the exercise of any 
discretionj for they say — 

Ord nanly no certificate can be granted to them as there is nothing of an exceptional nature 
in the r case* 

We hold therefore that the certificate was wrongly granted to the appellants and 
will treat their case as one under Article 136 (1) for special leave 

Regarded from that angle, this is not a proper case for special leave The 
High Court gn es a dear finding that there were more than five persons and believes 
the eye witnesses who identify the twjp appellants The mere fact that only two 
out of the band of attackers were satisfactorily identified does not weaken the force 
of the finding that more than five were involved The use of secUon 149, Indian 
Penal Code, was therefore justified and the convictions are proper 

We see no reason to interfere with the sentences A number of persons joined 
m an attack at two in the morning on helpless persons who were asleep m bed 
At least one of the assailants was armed cither with a gun or a pistol He shot 
one man dead and attempted to murder another, and the band looted their property 
The sentences of two years, four years and transportauon are therefore not severe 
and call for no review 

The appeal fails and is dismissed 

Appeal dismissed 

1 (1900) 11 MLJ 56 LR a8 I.A. 11 at 4 A.I R. 1945 P C. 100 102 UR 73 I.A 

13 I L R 03 AU 237 (P C.) 98 (1) I UR (i 94 6) Kar (PC) 87 (p a) 

2 (1920) 40 M UJ 329 L.R. 48 I A 31 5 (1943) 2 M.UJ 68 I UR. (1943) Kar 

at 34 IhR 44 Mad 293 (P t) PC.80 A.IR,, 9 43PC 106 108 (P C.) 

3 (1901) UR 28 I A. 182 at 183 I UR. 6 (1917) 33 M UJ 486 UR 44 IJA 218 

23 Vi 41 5 (PC) I UR 45 Cal 94, 107 (PC.) 
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SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — Mehrchand Mahajan, Chief Justice, B K Mukherjea, Vivian 
Bose, N H Bhagwati and T L Venkatarama Ayyar, JJ 
The Sales Tax Officer, Pihbhit Appellant* 

v 

Messrs Budh Prakash Jai Prakash Respondent 

Uttar Pradesh Sales Tax Act ( XV of 1946' sect on 2 (A) and section 3 B — Deficit on of sale as in- 
clai ng forward contracts — Vat dity — Levy of sales lax on foncard, contracts — Ultra vires — Government of 
India Act 1935 Schedule VII , List II Entry 48 — Scope 

Under the Government bf India Act 1935 the Provincial Legislature derived its power to impose 
a tax on. the sale of goods under Entry 48 in Last II of the Seventh Schedule and the Uttar Pradesh 
Sales Tax Act (XV of 1948) was enacted in exercise of this power There having existed at the time of 
the enactment of the Government of India Act 1935 a well-defined and well established distinction 
between a sale and an agreement to sell it would be proper to interpret the expression sale of goods ” 
in Entry 48 in the sense in which it was used m legislation both in England and India and hold that 
it authorises the imposition of tax only when there is a completed sale involving transfer of title The 
power conferred under Entry 48 to impose a tax on the sale of goods can therefore he exercised only 
•when there is a sale under which there is a transfer of property in the goods and not when there is 
a mere agreement to sell The State Legislature cannot by enlarging the definition of sale ’ as 
including forward contracts arrogate to itself a power which is not conferred upon it by the Constitu- 
tion Act and the definition of ‘sale in section a (A) of Uttar Pradesh Act (XV of 1948) must to 
that extent be declared ultra vires For the same reason Explanation III to section 2 (A) which provides 
that forward contracts * shall be deemed to have been completed on the date originally agreed upon 
for delivery and section 3 B which enacts that notwithstanding anything contained in section 3, 
the turnover of any dealer m respect of transactions of forward contracts in which goods are not 
actually delivered shall be taxed at a rate not exceeding rupees two per unit as may be prescribed * 
must also be held to be ultra cites 

Appeal under Article 133 (1) of the Constitution of India from the Judgment 
and Decree, dated the 28th February, 1952, of the High Court of Judicature at 
Allahabad in Writ Application No 7297 of 1951 

C P Lai, Advocate, for Appellant 

JV C Chatter pee. Senior Advocate ( Radhey Lai Agarwal, Advocate, with him), 
for Respondent 

The Judgment of the Court was delivered by 

Venkatarama Ayyar, J — This is an appeal by the Sales Tax Officer, Pihbhit, 
against the judgment of the High Court of Allahabad granting firstly, a writ of 
tertioran quashing certain assessment orders made against the respondent, and 
secondly, a writ of prohibition in respect of certain other proceedings for assessment 
of tax under the provisions of the Uttar Pradesh Sales Tax Act (Act XV of 1948) 
The respondent is a firm doing business in forward contracts, and was assessed m 
respect of such contracts to a tax of Rs 1 082 8 o for the year 1948-1949 by an 
order, dated 27th February, 1950, Exhibit A, and to a tax of Rs 7,369 for the 
year 1949 1950 by an order, dated 23rd May, 1950, Exhibit B For the period, 
1st April, 1950 to 31st January, 1951, the respondent paid a sum of Rs 845 4 o 
as tax Assessment proceedings were also started by the appellant in respect of 
certain forward contracts relating to gur and peas The respondent challenged 
the legality of these proceedings and of the assessment orders on the ground that 
the Act in so far as it imposed a tax on forward contracts was ultra vires the powers 
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of the Provincial Legislature The learned Judges agreed with this contention, 
ancf issued a wnt of certiorari quashing the orders of assessment. Exhibits A and R 
and a wnt of prohibition in respect of the proceedings for assessment of tax on for- 
■s', ard contracts m gur and peas The matter now comes before us in appeal 
under a certificate of the High Court under Article 133 (i) of the Constitution 

Under the Government of India Act, 1935, the Provincial Legislature derived 
its pow er to impose a tax on the sale of goods under Entry 48 m Lost II of the Seventh 
Schedule, and the Uttar Pradesh Sales Tax Act XV of 1948 was enacted in exercise 
of this power Section 2 (k) of the Act defines “ sale ” as follows 

Safe means within its grammatical variations and cognate expressions anj* transfer of 
property in good for cash or deferred payment or other valuabl consideration and indi-iis Jcrxml 
contracts but does not include a mortgage hypothecation charge or pledge 
It is the extended definition of sale as including forward contracts in this section 
that is relied on as conferring authority on the appellant to make the orders m 
Exhibits A and B The point for decision m this appeal is whether the power 
to impose a tax on the sale of goods under Entry 48 includes a power to impose 
a tax on forward contracts 


Under the statute law of India which is based on English law on the subject, 
a sale of goods and an agreement for the sale of goods are treated as two distinct 
and separate matters Section 4 of the Indian Sale of Goods Act (Act III of 1930) 
runs as follows 

(0 A contract of sale of goods is a contract wberebs the seller transfers or agrees to trarffer 
the property m goods to the buyer for a price There may be a contract of sale between one part 
owner and another 

(a) A contract of sale may be absolute or conditional 

(3) Where under a contract of sale the property in the goods is transferred from the seller to 
the buyer the contract is called a sale but where the transfer of the property in the goods is to tale- 
place at a future time or subject to some condition thereafter to be fulfilled the contract is called an 
agreement to sell 


(4) An agreement to sell becomes a sale when the time clauses or the conditions are fulfilled 
subject to which the property in the goods is to be transferred 

It will be noticed that though the section groups both sales and agreements to 
sell under the single generic name of “ contracts of sale ”, following m this respect 
the scheme of the English Sale of Goods Act, 1893, it treats them as separate cate- 
gories, the vital point of distinction between them being that whereas m a sale 
there is a transfer of property in the goods from the seller to the buyer, there is 
none in an agreement to sell When the contract is to sell future goods, and under 
section 6 (3) of the Sale of Goods Act even if “ the seller purports to effect a present 
sale of future goods, the contract operates as an agreement to sell the goods ”, 
there can be no transfer of title to the goods until they actually come into existence , 
and even then the conditions laid down in section 23 of the Act should be satisfied 
before the property m the goods can pass That was also the law under the repealed 
provisions m Chapter VII of the Indian Contract Act, 1872 Section 77 of the 
Contract Act defined ‘ sale ” as follows 

‘ Sale is the exchange of property for a price It involves the transfer of the ownership or 
the thing sold from the seller to the buyer 

Section 79 enacted that, 

Where there is a contract for the sale of a thing w hich has ye t to be ascertained, made or finished, 
the ownership of the thing is not transferred to the buyer until it is ascertained, made or finished.* 
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The corresponding provisions of the English Act are sections 1, 16 and 
Rule 5 of section *8 Section 1 is as follow 

(0 ‘‘A contract of sale of goods is a contract whereby the seller transfers or agrees to transfer 
the property in goods to the buyer for a money consideration called the price There may be 
contract of sale between one part-owner and another 

fa) A contract of sale may be absolute or conditional 

(3) Where under a contract of sale the property m the goods is transferred from the seller 
to the buyer the contract is called a sale but where the transfer of the property in the goods is to 
take place at a future time or subject to some condition thereafter to be fulfilled the contract is 
called an agreement to selt 

(4) An agreement to sell becomes a sale when the time elapses or the conditions are fulfilled 
subject to which the property in the goods is to be transferred ’ 

Section 16 enacts that, 

“ Where there is a contract for the sale of unascertained goods no property in the goods is trans 
ferred to the buyer unless and until the goods are ascertained 

Section 1 8, Rule 5, provides for the passing of property in future goods after 
they are ascertained 

The distinction between a safe and an agreement to sell under section i of the 
English Act is thus stated by Benjamin on Sale, Eighth Edition, ig^o 
" In order to constitute a sale there must be — 

(1) An agreement to set', by which alone the property docs not pass and 
(a) an actual sale bv which the property passes 
It will he observed that the defimuon of a contract of sale above cited includes a mere agreement 
to sell as well as an actual sale ” / 

This distinction between sales and agreements to sell based upon the passing of 
the property in the goods is of great importance in determining the rights of parties 
under a contract The position is thus stated in Halsbury’s “Laws of England,” 
Volume 2g, page 15 paragraph 13 

‘ An agreement to sell or as it is often stated an executory contract of sale is a contract pure 
and simple whereas a sale or as it is called for distinction an executed contract of sale is a contract 
plus a conveyance rhus by an agreement to sell a mere jus in personam is created by a sale a jus 
tn rent is transferred Where goods have been sold and the buy cr makes default in payment the seller 
may sue for the contract puce but where an agreement to buy is broken usually the seller s only 
remedv is an action for unliquidated damages Similarly if an agreement to se'l be broken by the 
Seller, the buyer has only a personal remedy against the seller The goods are the property of the 
seller and he can dispose of them The-/ mav be taken in execution for his debts and if he becomes 
bankrupt they iiass to his trustee m bankruptev But if there has been a sale and the seller hreaks 
his engagement to deliver the goods the buverhasnot orlv a personal remedy against the seller but 
also the usual proprietary remedies _n respect of the goods themselves such as the actions for corner 
sion and detinue Again if there be an agreement for sale and the goods pensh the loss as a rule 
falls on the seller while if there ha; been a sale die loss as a rule fal*s upon the buyer " 

Thus, there having existed at the time of the enactment of the Government of 
India Act, 1933, a well defined and well established distinction between a sale 
and an agreement to sell it would be proper to interpret the expression “ sale of 
goods ” in Entry 48 in the sense m which it was used in legislation both in England 
and India and to hold that it authorises the imposition of a tax only when there 
is a completed sale involving transfer of title 

This conclusion is further strengthened when regard is had to the nature 
of the levy Section 3 of the Act provides for a tax being unposed at three pies 
to the rupee on the turnover of the assessee, and ‘ turnover ”■ is defined m section 
2 (ij as “ the aggregate of the proceeds' of sale by a dealer ”, and that would con- 
sist of the pnee and any charges paid at the time of the delivery of the goods, as 
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provided in Explanation I The substance of the matter is that the sales tax is a 
levy on the price of the goods, and the reason of the thing requires that such a levy 
should not be made, unless the stage has been reached when the seller can recover 
the price under the contract It is well settled that an action for price is main- 
tamable only when there is a sale involving transfer of the property in the goods 
to the purchaser Where there u only an agreement to sell, then the remedy of 
the seller is to sue for damages for breach of contract and not for the price of the 
goods The law was thus stated in Colley v Overseas Exporters' 1 , 

' In former days an action for the pnce of goods would only he upon one or other of two counts 
First upon the indebitatus count for goods sold and delivered, v hich w as pleaded a* follows ‘Money 
payable by the defendant to the plaintiff for goods sold and delivered by the plainuff to the defendants 
Bullen and Leake, ‘Precedents of Pleading 3rd edition, page 38 This count would not he before 
•delivery Boulter v Amott * The count was applicable when upon a sale of goods the property 
has passed and the goods had been delivered to the purchaser and the price was payable at the 
time of the acUon brought Secondly upon the indebitatus count f or goods bargained and sold, 
which was pleaded as follows ‘ Money payable by the defendant to the plaintiff for goods 
bargained and sold by the plaintiff to the defendant ’ Bullen and Leale, page 39 This count 
was applicable where upon a sale of goods the property had passed to the purchaser and the 
contract bad been completed in all respects except delivery, and the deLvery was not a part of the 
consideration for the pnce or a condition precedent to its payment If die property bad not passed 
the count would not he Itlmisitv Bell * In my view the law as to the circumstances under which 
an action will lie for the pnce of goods has not been changed by the Sale of Goods Act, 1893 * 

. That is also the law m this country under section 55 of the Sale of Goods Act* 
The only exception to this rule is when, ynder an agreement between the parties, 
the price is payable on a day certain irrespective of delivery, and that is not material 
for the purpose of the present discussion 

The position therefore is that a liability to be assessed to sales tax can arise 
only if there is a completed sale under which price is paid or is payable and not 
when there is only an agreement to sell, which can only result in a claim for damages 
It would be contrary to all principles to hold that damages for breach of contract 
are liable to be assessed to sales tax on the ground that they are in the same position 
as sale price The power conferred under Entry 48 to impose a tax on the sale 
of goods can therefore be exercised only when there is a sale under which there is a 
transfer of property in the goods, and not when there is a mere agreement to sell 
The State Legislature cannot, by enlarging the defimUon df *' sale ” as including 
forward contracts, arrogate to itself a power which is not conferred upon it by the 
Constitution Act, and the definition of “ sale " in section 2 (A) of Act XV of 1948 
must, to that extent, be declared ultra nres For the same reason, Explanation III 
to section 2 (A) which provides that forward contracts ‘ shall be deemed to have been 
completed on the date originally agreed upon for delivery ”, and section 3-B 
which enacts that 

* Notwithstanding anything contained in section 3 the turnover of any dealer in respect of 
transactions of forward contracts in which goods are not actually delivered, shall be taxed at a rate 
not exceeding rupees two per unit as may be prescribed * 
must also be held to be ultra vires 

In the result, the decision of the High Court must be affirmed and this appeal 
•dismissed with costs 

* Appeal dismissed 

1 L R (igai) 3 K B 302 at 309, 310 3 ^828) 8 B & C. 277 

2 (1833) 1 Cr t M 333 
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chhote khan p mal khan (Gkulam Hasan, J.). 

SUPREME COURT OF INDIA 

[Cml Appellate Jurisdiction ] 

Present — S R Das, Ghulam Hasan and B Jagannadhadas, JJ 
Chhote Khan, deceased, represented by his son, Harmat and 

others Appellants % 

p 

Mal Khan and others Respondents 

Wajib ut arz — Original grant in favour of an individual made responsible for ptr/ment of entire land revenue — 
Other members of hu family exempted from payment of land reienue — Subsequent conduct treating all the members 
as co-owners — Effect — Right of members other than grantee to claim partition — Agreement tn rcajib ul-arz — 
Now far enforcible 

Where there was a grant originally in favour of one member of the family who was made respon 
sible for the payment of the entire land revenue and subsequently the other branches were treated as 
owners in equal shares notwithstanding that the original grantee was called sole owner in certain 
documents the other members are entitled to the properties as co-owners and can claim a partition of 
■*he properties 

An entry regarding an agreement m a wajib ul a- 7 holds good during the period of the settlement 
m which it is made and becomes inoperative when the settlement has come to an end 
* On appeal from the Judgment and Decree, dated the 10th November, 1944, 
of the High Court of Judicature at Lahore in Civil Regular First Appeal No 259 
of 1942, arising out of the Judgment and Decree, dated the 29th July, 1942, of the 
Court or the Extra-Assistant Settlement Officer and Assistant Collector of the First 
Grade as Senior Sub Judge, Gurgaon, in Suit No 35 of >1940 41 

Dr Bakshi Tek Chand, Senior Advocate ( Ram hath Chadha, and Ganpat Rat , 
Advocates, with him) for Appellants 

Naumt Lai, Advocate for Respondents Nos 1, 3, 7 to 1 1 and 13 to 19 
The Judgment of the Court was delivered by » 

Ghulam Hasan, J — This appeal is brought against the judgment and decree, 
dated loth November, 1944, of the Lahore High Court (Sir Trevor Harries C J , 
and Mr. Justice Mahajan, the present ChiefJusUce of this Court) reversing the judg- 
ment and decree of the Assistant Collector, First Grade, Gurgaon, as Senior Subor- 
dinate Judge, and dismissing the plaintiffs appellants’ suit 

Dalnur, Dilmor and Chhmga were three brothers -and Amir Khan and Sharif 
Khan were the two collaterals Alif Khan was the son of Amir Khan The pre- 
sent dispute is between the descendants of the five branches of the family 

The suit was brought by the descendants of Dalnur against the descendants 
of Dilmor, Chhmga, Alif Khan and Sharif Khan To this suit were also unpleaded 
as defendants some of the descendants of Dalmir The plaintiffs claimed a decla- 
ration that they along with defendants 17 to 19 are full owners m possession of 819 
bighas, 19 biswas land situate in village Manota, Tehsil Ferozepore Jhirka, m the 
Gurgaon District that the defendants 1 to 16 had no right to claim partition of that 
land and that they were entitled only to the produce of land measuring 140 bighas 
19 biswas possessed by them without payment of land revenue The aforesaid 
defendants, it was alleged, were bound by the terms embodied in the agreement, 
dated nth September, 1861, m the wajib-ul arz of that settlement and repeated 
in subsequent settlements which debarred them from any right to claim partition 
Defendants 1 to 16 who are the contesting defendants, pleaded m defence that the 
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plaintiffs along with the pro-forma defendants 17 to 19 were recorded in Revenue 
papers as owners of t/5th share m the land m dispute, while the contesting defen- 
dants were recorded as owners of the remaining 4/5th share and as such they were 
entitled to claim partition The defendants denied that any agreement or condi- 
tion in the wajib-ul a rz restricting their nght to partition was binding after the 
expiry of the term of the settlement and contended that it could not operate as a 
bar to their claim to partition The Assistant Collector trying the suit as a Civil 
Court under section 117 of the Punjab Land Revenue Act (Act XVII of 1887) 
decreed the claim He held that the contesting defendants were entitled only to 
get produce of 140 bighas and 19 biswas of land m their possession without payment 
of land res enue and had no interest in the remaining land This decree was res ersed 
on appeal the High Court holding that the defendants are entitled to 4/5th share as 
proprietors, that the original agreement repeated in subsequent settlements was 
binding on the parties so long as the settlements were in force, that it ceased to 
has e any effect after the expiry of the settlements and that the renewal of its terms 
in the settlement of 1938-39 was not binding as they were not agreed to by the 
contesting defendants The learned Judges held that the judgment (D-4), dated 
15th June 1893 of the Chief Court bf Punjab inter paries which held that the pro - 1 
hibition of partition contained in the wajib-ul arz did not survive the expiry 
of the period of the settlement, was binding upon them They took the view that 
the contesting defendants being proprietors, the right of partiuon was inherent 
m their nght of ownership As a result of these findings the suit was dismissed 
We have heard Dr Tek Chand, learned counsel for the appellants in support 
of the appeal at length but we are of opinion that there is no force in the appeal 

The parues are Meos and the land in dispute is situate m village Manota, 
Tehsil Ferozepore Jhirka, in Gurgaon District According to the Gazetteer of 
Gurgaon District (1910) the Meos owned nearly the whole of the Ferozepore Tehsd 
and various other villages in Gurgaon They are divided into several sub- tribes, 
and these sub tribes possess a strong feeling of unity and the power of corporate 
action It was stated that 

in the Mutiny the members of each sub-division generallj acted together , and district officers 
arc ad lsed to keep themseK cs informed of the names and characters of the men who from lime to 
tune possess cons -d-rable mflu nee o\ er their f llow tribesmen (P 60' 

The documentary evidence regarding the title to the property in dispute 
ranges over a period of four settlements, each settlement being for a period of 
thirty years The first settlement was made in 1839 42, the second m 187a 1879, 
the third in 1903-08 and the last in 1938-39 which is the current settlement. The 
village was assessed to annual revenue of Rs 323 for the period of 30 years from 
1246 to 1275 fash (corresponding to 1839 1862 AD) which was made payable 
by Dalmir Lambardar who is described as sole owner Settlement papers were, 
however, lost during the MuUny and after taking fresh measurements the settle- 
ment papers were completed AkfKhan, Dalnur and Dilmor signed what 
is called an agreement binding them by all conditions, provisions and declarations 
made at the time of the Settlement (P 12) 

It is common ground that the property was originally granted in 1822 A D , 
to Dalmir by Nawab Ahmad Bakhsh Khan, Rais of Ferozepore Jhirka The grant 
is not in writing anil there is no contemporaneous record which could throw any 
light on its terms .Dalnur claimed to be the sole grantee wi th full proprietary 
rights A number of documents are attached to the Settlement Record of 1863- 
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They are important as showing how the property was dealt with by the settlement 
authorities from time to time and the state of the Revenue records The earliest 
document on record appears to be an agreement, dated 28th September, i86r, 
which is incorporated in Paragraph 18 of the wajib-ul arz of village Manota 
It says that the tenure of the village is zammdan Da lmir is entitled to profit 
and liable for loss in respect of the entire village The other biswadars are owners 
of the produce of the land cultivated by them but they pay no revenue This, 
it is stated, is the benefit they enjoy (P 3 0 — D n) This document is signed 
in token of verification by Dalmi r Lambardar, Dilmor, Alif Khan Biswadar and 
Phusa Biswadar, who are described as proprietors Phusa, we are told, is the 
altas of Chhinga There is a report of Mr John Lawrence (later Lord Lawrence) 
Settlement Officer referred to m the Gazetteer, which says that the arrangement 
then in vogue was that a few owners shared the profit and loss of the land revenue 
and the others were exempted from responsibility Manota wa$ one of the few 
villages which continued to follow the svstem (P 179) 

Para 2 of the wajib ul arz which relates to the mode of partition, 
after stating the area of the village as 837 bighas and 9 biswas, says 

When we, the co-sharers want to partition it Mt ourjclt es will do so of our accord in accordance 
with our shares shown m the Kh'zcta papers or through the tillage Patwan in the presence of Panchigat 
•of the brotherhood The new abadi (cults anon of new land) will be made with the consent of all 
the butcadars One biswadar is not competent to make a new cladi fD to) 

P 4 is a statement showing apportionment of jama (t e Khewat money) 
in the village After stating that the settlement of the village was made in the 
name of Dalmir, sole owner, and that he alone was entitled to profit and liable 
for loss, it goes on to say that Alif Khan, son of Amir and Phusa son of Chhinga 
and Dilmor having cultivated a specified area of land became owners of the produce 
of the land without payment of rent and also became entitled to profit and liable 
for loss 

Paragraph 10 of the wajib-ul am contains an agreement about trees It 
shows that the trees standing in the house or field of the owner belong to him, and he 
is competent to plant and cut them So far as the occupancy tenants are concerned, 
the trees standing in their houses also belong to them as they cultivate land but 
Dalmir alone had the right to cut or sell them These are all the material docu- 
ments pertaining to the Settlement Record of 1863 
We now come to the Settlement Record of 1877 

P 17 is an important document. Paragraph 1 which deals with the history of 
the village is reproduced below — * 

Fifty b o tears ago in Sambat 1880 Dalmir Caste Meo Got Sogcn along with Dilmor and 
Chhinga bis real brothers tool, possession of the area of this village with the permission o r Nawab 
Ahmed BaVh-h Khan Sahib Rats of Ferozepore who granted him a Biswadan estate 1 ithout pay 
merit of any noara in lieu of the services rendered by him and made this desolate tract ebui He 
along with, his brothers jointly remained in possession thereof and enjo ed profit and bore loss After 
him Aaj hhaa became obad in the village and along with us proprietors remained in possess on 
Accordingly we the proprietors got his name entered as a Bis-, -adar at the tim- of the Revised Settle- 
ment After him Sharif Khan «on of Ghanba who wa. also a collateral came to this \ J age in 
Stmbzt 1916 iid remaned in possession along with us proprietors Accord ingl we got his name 
also recorded along 1 ilh ours on the 1 4th Sebtrmber 1 863 e ha e up to this day been oint owners 
Tins village has never been partitioned Shares are giv en in the Kheurst papers 

This document shows that although the name of Dalmir is mentioned as being 
the sole grantee by virtue of the services rendered by him to the Jsawab, his two 
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brothers also were in joint possession with him Not only this but Amir Khan 
and Sharif Khan, who are both collaterals, also had joint possession of the village 
They are all described as proprietors and their names are recorded as joint owners 
The authenticity of this document is beyond question It cuts at the root of the 
theory of Dalmir being the sole owner It is true that Dalmir was mentioned as 
the sole owner m D 4 but the grant was treated by Dalmir himself as being the 
joint property of his two brothers and the two collaterals whether or not it was. 
originally intended for the benefit of the family as understood m its widest s^jse 
Paragraph 5 of the wajib nl arz relating to the tenure of the village and the mode 
of payment of revenue says that the village is bilijmal (joint) and that the sons of 
Dalmir shall continue to pay the Government revenue m respect of their own shares 
as well as the shares of the sons of his two brothers and the shares of the collaterals 
The reason given is that no money is taken from the said co-sharers on account of 
relationship (P 15 } This statement is consistent only with joint ownership 
Paragraph 7 of the wajib ul an also describes the tenure as zammdari bilijmal 
and repeats the statement that the other co sharers of Dalmir do not pay any rent 
or jama in respect of the land cultivated by them on account of their relationship 
No single sharer has the right to reclaim the Banjar area without the consent of 
all the proprietors (P 19) This wajib ul an is verified by the proprietors, tenants, 
bhandadars (a village servant to whom cultivation is allotted rent free), kamins 
(menials) and the inhabitants of the village It is admittedly signed by the ances- 
tors of the parties (P 22) 

The Khewat and the Khataum (P 31) prepared during the settlement both 
record the five branches of the family as being in possession of a i/5th share each 
A similar entry is to be found m the Khataum (D 18) 

It appears that during the currency of this settlement two suits for partition 
were filed in the Revenue Court but the partition was not allowed (P 5) 

Coming to the settlement of 1903 08 we find a statement in clause 3 of the 
wajib ul arz (D 13) that the descendants of Dalmir alone could get the land 
partitioned in five equal shares but the descendants of the other four co sharers, 
who were cultivating land without payment of revenue, owing to non rendition 
of account in respect of profit and loss of their respective shares, could not have 
the land partitioned 

Lastly we come to the Jamabandi of 1937 38 (P 1) This shows that all the 
fi\e branches were entered as being in possession of equal share? 

Mehrab, grandson of Dafmir and one of the plaintiffs who ga\ e evidence as 
P W 5 admitted that defendants 1 to 16 Mere shown as proprietors in the Jama- 
bandi but he new r raised any objection to it He also admitted that Mehar Singh,, 
grandson of Shanf Khan sold his half share to Chhote Khan and Bhola, his co 
plaintiffs and that they did not challenge the same 

We may now refer to the civil litigation which started in 1891 It arose upon 
the rejection of thq applications for partition made by Alif Khan and Shanf Khan 
on 24th September, 1890, by the Assistant Collector Alif Khan filed a suit against 
the descendants offjhe three brothers and the descendants of Shanf Khan In 
the plaint (D 1) he of aimed a declaration of 1 /5th share of the entire village The 
sons of Dalmir deiued\ the claim In their wntten statement (B 2) they alleged 
that in previous proceedings they had denied the plaintiffs’ right to partition and 
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that the defendants had been in adverse possession of the land and that the plaintiffs 
and others had been cultivating land as bhandadars (village servants ) The Sub- 
ordinate Judge decreed the claim (D 3) This decree was upheld by the Divisional 
Judge but the judgment is not on record In second appeal the Chief Court amend- 

ed the decree by declaring that the plaintiff was entitled to i/5th share in the village 
to be enjoyed subject to the qualifications and restrictions set forth in the Khewat 
and the w ajib-ul-arz which do not permit of his obtaining partition -while the present 
vvajib-ul-arz was m force This decree was made upon the admission made by 
the defendants m the course of the arguments Paragraph 8 of the w ajib-ul are 
of 1877 (D I2=p 16) which was the subject of conflicting interpretation by the 
parties was interpreted by the Chief Court to mean that its effect was to prohibit 
general division among the co-sharers while the wajib ul are was still m force 
The} held that the five sons of Dalnur could separate their shares inter sc but not the 
other co-sharers We are of opinion that this judgment which is 1 nUr paries finally 
set at rest the controversy between them by declaring that the parties were joint 
owners holding equal shares and constitutes res judicata The judgment is also in 
conformity with the true effect of the documentary evidence on the record Iso 
doubt the name of Dalmir was entered m some documents as the sole owner but 
that entry by itself is not conclusive and must be read m conjunction with 
the other entries in the settlement record Dalnur may have been the original 
grantee but his own conduct shows that he did not regard himself as absolute owner 
to the exclusion of his own brothers Indeed according to the entry he even treated 
his collaterals on an equal footing His description as sole owner m the circum- 
stances cames no value Whatever may have been the position at the time of the 
original grant, the subsequent conduct of the parties unmistakably shows that 
all the five branches were treated as owners m equal shares Dalmir as the lam. 
bardar was made responsible for the payment 01 the entire land revenue He 
was entitled to profit and was responsible for loss The others were given less 
land and were exempted from payment of rent or revenue on account of relation- 
ship This arrangement appears to have been fairly general in those days as appears 
from the report of Mr (later Lord) Lawrence, Settlement Officer, referred to 
above The arrangement was that a few owners shared the profits and loss of the 
land revenue assessment while the others were exempted The Government 
was primarily interested in the payment of the revenue and they apparently found 
it more convenient to hold the head or the most influential member of the family 
as responsible for payment of the entire revenue leaving it to him to make such 
arrangement among his co-sharers as he thought fit In later settlements the 
owners accepting responsibility for the payment of the land revenue did not find it 
profitable and the system gradually disappeared Lord Lawrence remarks that 
at the third settlement the number of villages which still continued the system was 
reduced to three and one of these vs as Manota in Ferozepore Tehsil (Page I7g) 
This accounts for Dalmir being called the sole owner and being made responsible 
for payment of Government revenue 

By section 44 of the Punjab Land Revenue Act, an entry made in the record- 
ed rights or m an annual record shall be presumed to the be true until the contrary 
is proved That entries w the jamabandies fall within the purview of the record - 
of rights under section 31 of the Act admits of no doubt Section 16 of the old Act 
(XXIII of 1871) laid down that entries in the record of nghts made or authenticated 
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at a regular settlement shall be presumed to be true W e are satisfied that the 
materials on the record taken as a whole justify the view which has been taken by 
the High Court that the contesting defendants are joint owners and not mere culti- 
\ators who are not entitled to claim partition of the property The judgment or 
the Chief Court also recognised the proprietary right of the defendants but qualified 
it by the declaration that so long as the setdement was m force, they v\ ere not en 
tided to partition by reason of their agreement recorded in the setdement papers 
The setdements of 1877 and 1908 09 have ceased to operate and the entry m the 
current setdement of 1938 39 having been made under the orders of the Collector 
has no value when the contesting defendants did not agree to its being incorporated 
The previous agreement was not one for perpetuity but for a limited period only 
and there is no reason m law why the prohibition against partition should be now 
enforced against the contesting defendants It has been held m a number of cases 
that the entry regarding agreement m a wajib-ul arc holds good during the period 
of the setdement in which it is made and becomes inoperative when the setdement 
has come to an end — Htra and others v Muhamadi and others 1 and Alla Bakhsh and 
others v Mirza Bashir ud din and others* and Lieut Chaudhn Chattar Singh v Aft Shugni 
and another* 

We agree with the High Court in holding that partition is a right incident to 
the ownership of property and once the defendants are held as co-oivners, their right 
to partition cannot be resisted 

It was contended by Dr Tek Chand that the appellants had acquired tide 
by adverse possession over the defendants’ share for more than 50 years This 
plea was raised in the plaint but evidendy it was not pressed for no issue was framed 
nor any finding recorded by the trial Court This point is not taken even in the 
grounds of appeal to this Court The plea has no substance and was nghdy reject- 
ed by the High Court on the ground that possession was under an arrangement bet- 
ween the co-sharers and no question of adverse possession could arise under the 
circumstances 

We hold that there is no force in this appeal and dismiss it with costs 

Appeal dismissed 

SUPREME COURT OF INDIA 
[Criminal Appellate Jurisdiction ] 

Present — Mehrchand Mahajan, Chief Justice, B K Muuierjea, Vivian 
Bose, N H Bhacwati and T L Venkatarama Ayyar, JJ 
Dhirendra Kumar Mandal Appellant* 

v 

The Superintendent and Remembrancer of Legal Affairs to the 

Government of West Bengal on behalf of the State Govem- 

ment Respondent 

The Union of India Intervener 

Cr minal Proeedu e Code (I cf 1898) Section 269 (l)-Pouer of Stale Go ermrert to direct the trial of all 
offices or of any classes of offences before any court of session to be byjwy—Pouer to rr~oke such order— Discern 
t nuance of trial byj ry i« respect of specified offence only— If offends agajist ejual protection of leu j — Capsltlv 
t on of Ind it (ig^o) Art cle 14 — Scope 

Though the trial by jury 1* undobuttdly one of the most saJuablc rights which the accused can 
have it has not been guaranteed by the Consutuuou Section 26g (1) of the Code of Criminal Pro* 
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■cedurc is an enabling section and empowers the State Government to direct that the trial of all offences 
■or of any particular class of offences before any Court of Session shall be by jury It has the further 
power to revoke or alter such an order There is nothing wrong if the State discontinues tnal by jury 
>n any district with regard to all or any particular class of offences But it cannot direct that the tiral 
of a particular case o - of a particular accused shall be m the Court of Session by while in respect 

•of other cases involving the same offence the tnal shall be by means of assessors Section 269 does 
not take notice of individual accused or of individual cases The section does not envisage that per- 
sons accused of the same offence but ins rived in different cases can be tried by the Court of Session 
bv a different procedure namely some of them by jury and some of them with the help of assessors 
The ambit of the powers of revocation or alteration is co-extensive with the power conferred by the 
opening words of the section and cannot go beyond those words In exercise of the powers of revoca- 
tion also the State Government cannot pick out a particular set of cases and revoke the notification 
qua these cases only and leave the cases of other persons charged with the same offence triable by the 
Court of Session by jury 

Accordingly the notification revoking the trial by jury in respect of accused persons involved 
in the * Burdwan Test Relief Fraud Cases ’ denies to certain individuals the right to he tried by jury 
whde retaining that right in the case of other individuals who have committed the same or similar 
•offences and Ui this respect it travels beyond the power conferred on the State Government by section 
369 (t) of the Code of Cnmmal Procedure and u thus void and inoperative 

The notification is also bad as jt contravenes the provisions of Article 14 of the Constitution 
The defect in the tnal without jury but with the help oY assessors is not cured by the provisions of 
section 536 of the Code where objection in the first instance was not taken at the tnal The nature 
of the objection is such that it goes to the very root of the jurisdiction of the Court, and such an 
objection can be taken notice of at any stage 

Queen Empress v Gonaputhi Vanmanar and others, I LR 23 Mad 632, overruled 
The notification was discriminatory in character on the coming into force of the Constitution 
and was hit by Article 14 of the Constitution 

Appeal tinder Article 134 (1) (c) of the Constitution of India from the Judgment 
and Order, dated the 2 1st March, 1952, of the High Court of Judicature at Calcutta 
(Das Gupta and Lahin, JJ } in Criminal Appeal No 77 of 1950, arising out of the 
Judgment and Order, dated the 29th April, 1950, of the Court of the Additional 
Sessions Judge, Burdwan, m Sessions Tnal No x of 1950 

jV C Ckakraiarii and Sukumar Ghost , Advocates for Appellant 
B Sen and I N Shroff (for P A Bose) Advocates for Respondent 
G N Josht and P G Gokhale, Advocates for Intervener 
The Judgment of the Court was delivered by 

The Mahajan , C j — This is an appeal under Article 134 (1) (e) of the Constitu- 
tion of India from the judgment of the High Court at Calcutta, dated the 21st of 
March, 1952, whereby the High Court upheld the conviction of the appellant un- 
der section 467 of the Indian Penal Code but reduced the sentence passed upon him 
by the Additional Sessions Judge of Burdwan 

The appeal concerns one of a senes of cases known generally as “ The Burdwan 
Test Relief Fraud Cases ” which had their ongrn in the test relief operations held 
in the District of Burdwan in 1943 during the Bengal famine of that year The 
acute scarcity and the prevailing distress of the famine-stricken people m the district 
called for immediate relief and test relief operations were undertaken by the Distnct 
Board m pursuance of the advice of the Distnct Magistrate The Government of 
Bengal sanctioned four lakhs of rupees as advance to the Distnct Board for such 
test relief operations The Distnct Board, however, instead of conducting the 
relief work directly, appointed several agents on commission basis through whom 
Ihe test relief operations were carried out This was m clear violation of the Bengal 
-Famine Code and the Famine Manual, 1941, and as exceedingly large sums were 
R— 75 
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being spent, the suspicions of the Government were aroused about the bona fides of 
the test relief work earned out through their agents This led to an enquiry and 
as a result of this several cases were started against various persons and the appellant’s 
case is one of them 

Th«f Government reached the decision that these cases were not fit for trial 
by jury and accordingly on 54th February, 1947, a notification was issued for trial . 
of these cases by the Court of Sessions with the aid of assessors The notificauon 
is m these terms — 

“No 4591 — 17th February, 1947 —Whereas by a notification, dated the 27th March, 1893, 
published m the Calcutta Gazette of the same date, it was ordered that on and after the 1st day oT 
April, 1893 the trial of certain offences under the Indian Penal Code before any Court of Session in 
certs n districts including the district of Burdwan shall be by jury , 

‘ And wheras by notification No 33471 dated the22nd September, 1939 published at page 2505. 
of Pan I of the Calcutta Gazette of the 28th September, 1939, it was ordered that on and from the 
1st day of January, 1940, the tnal of certain other offences under the Indian Penal Code before any 
Court of Session shall be by jury , 

“ And whereas certain persons are alleged to has e committed offences under sections 1 20-B, 
420, 467, 468 471 and 477 \ of the Indian Penal Code in a set of cases known as the * Burdwan Test 
Relief Fraud Cases’ of whom the accused persons in two cases, namely Emperor v Dhutndro hath 
Ckatlerjee and others and (2) Emperor v Cola’ll Rahman end others have been committed to the Court of 
Session at Burdwan for tnal and the accused persons m the remaining cases may hereafter be commit- 
ted to the said court for tnal , 

" Now, therefore, the Governor in exercise of thepower conferred by sub-section (1) of section 
269 of the Code of Cr imin al Procedure, 1898 is pleased to revoke the said notifications m so far as 
they apply to the trial of the offences with which the accused in the said casts ate charged in the Court of 
Session ’ 

In pursuance of this notification the appellant along with six others was sent 
up for trial before the Additional Sessions Judge of Burdwan The charge against 
him was under section 420 read with section 120-B, Indian Penal Code, for cons- 
piracy to cheat the District Board of Burdwan and some of its officers in charge of" 
the test relief operations between the aist May and the 21st July, 1943 The 
appellant was also charged on 24 counts of forgery under section 467, Indian Penal 
Code and the case for the prosecution against the appellant on these counts was 
that he committed forger) by putting his own thumb impressions on pay sheets on 
which the thumb impressions of persons who received payment for work done on a 
road which was constructed as part of a scheme for the relief of the people in Burdwan 
ought to have been takeq He was one of the persons appointed by Jnanendra 
Nath Choudhun, an Agent, and it was his dut> to disburse the money to the mates 
in charge of the gangs and to take thumb impressions on pay sheets m token of 
receipt of payment It was alleged that the appellant put his own thumb impressions 
in several cases menUoned in the charges with full knowledge that no payment 
had been made and put names of imaginary persons against the thumb impressions 
to make it appear that payments had been made to real persons and by this process 
had obtained wrongful gam for himself and for his employers 

The appellant’s plea in defence was that the thumb impressions were not his 
and alternatively if the thumb impressions were his, he put them on the authority 
of persons whose names were shown against the thumb impressions and that in 
putting these thumb impressions he did not act dishonestly or fraudulently 

The learned Additional Sessions Judge acquitted the appellant and all other 
accused persons on the charge of conspiracy to cheat under section 420 read with 
section 120-B, Indian Penal Code He, however, convicted the appellant under 
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eleven specific charges of forgery under section 467, Indian Penal Code and 
sentenced him to undergo rigorous imprisonment for a period of one year On 
appeal the conviction of the appellant is as affirmed in regard to nine counts only 
and the sentence was reduced 

The mam point urged by the appellant in the High Court was that the trial 
was vitiated inasmuch as he was denied the equal protection of laws under Article 14 
of the Constitution The High Court rejected this contention and held that the 
appellant’s* trial before the Additional Sessions Judge with the aid of assessors was 
a vahd trial in accordance with law Das Gupta, J , who delivered the judgment 
of the Court observed as follows — 

* By thi» notification the Government acting in the exercise of powers under section <>69 of the 
Code of Criminal Procedure formed one c'ass of all the cases known as the Burdv.au Test Relief 
Cases in which some persons had prior to the date of the no uficauon adeged to have commit ted some 
specified offences and withdrew from these trial by ji r> so that these became triable bv the aid of 
assessors The question is whether this class JicationsatisFed the test that has beer laid down men- 
tioned above In my udgment these cases wh ch are put in one cla s hav e the common feature 
that a mass of evidence regarding the genuineness of thumb impressions and regarding the existence 
or otherwise of persons required consideration This vv«s bound to take 'uch a long tune that it 
would be very difficult if not impossible for a juror to keep proper measure of the evidence This 
common feature distinguished this class from other cases involving offences under the same secuoos 
o r the Indian Penal Code The classification in my judgment reasonable with respect to thediPe 
rence made m* the withdrawal of jury tnal and is not arbitrary or evasive 

The appellant made an application to the High Court for leave to appeal 
to this Court and the leave was allowed It was contended at the time of the 
leave that by a notice of revocation the State Government could not deprive parti- 
cular persons of the right of tnal bv jury leaving other persons charged of the same 
class or classes of offences with a nght to be tned by a jurv The Bench thought 
that this was a point of considerable difficulty and was a fit one to be decided by 
this Court 

The learned counsel for the appellant urged two points before us In the 
first instance, he contended that the notification was m excess of the powers conferred 
on the State Government under section 269 (1) of the Code of Criminal Procedure 
and that it trav elled bey ond that section Secondlv it was urged that the notification 
denied the appellant equal protection of the laws and was thus an abridgement 
of his fundamental right under Article 14 of the Constitution and the view of the 
High Court that the classification was not arbitrary or evasive was incorrect 
At this stage it may be mentioned that the Union Government, at its request 
was allowed to intervene in this appeal in view of the contention raised by the 
appellant that section 269 (1) of the Code of Cnmmal Procedure was void by reason 
of its being inconsistent with the provisions of Part III of the Constitution The 
intervention, however, became unnecessary because the learned counsel for the 
appellant abandoned this point at the hearing and did not argue it before us 

As regards the two points urged by the learned counsel, it seems to us that 
both the contentions raised are well founded The notification, m our opinion, 
travels beyond the ambit of section a6g (i) of the Code of Criminal Procedure 
This section is in these terms — 

The State Government may by order in the Official Gazette, direct that the tnal of all offences, 
or of any psrl^tlar class of offences before anv Court o'" Session, shall be by jury in any district, and 
may revoke or alter such order ’ 
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Though the trial by jury is undoubtedly one of the most valuable rights which the 
accused can have, it has not been guaranteed by the Constitution Section 269 (i) 
of the Code of Criminal Procedure is an enabling section and empowers the State 
Government to direct that the trial of all offences or of any particular class of 
offences before any Court of Session shall be by jury Jt has the further power to 
revote or alter such an order There is nothing wrong if the State discontinues 
trial by jury in any district with regard to all or any particular class of offences, 
but the question is whether it can direct that the trial of a particular case or of a 
particular accused shall be in the Court of Session by jury while m respect of other 
cases involving the same offence the trial shall be by means of assessors It appears 
to us that the section does not empower the State Government to direct that the 
trial of a particular case or of a particular accused person shall be by jury while 
the trial of other persons accused of the same offence shall not be by jury On a 
plain construction of the language employed in the section it is clear that the State 
Government has been empowered to direct that the trial of all offences or of any 
particular class of offences before any Court of Session shall be by jury in any district. 
The section does not take notice of individual accused or of individual cases It 
only speaks of offences or of a particular class of offences, and does not direct its 
attention to particular cases or classes of cases and it does not envisage that persons 
accused of the same offence but involved in different cases can be tried by the Court 
of Session by a different procedure, namely some of them by jury and some o f 
them with the help of assessors The ambit of the power of revocation or alteration 
is co-extensive with the power conferred by the opening words of the section and 
cannot go beyond those words In exercise of the power of revocation also the 
State Government cannot pick out a particular case or set of cases and revoke the 
notificauon qua these cases only and leave cases of other persons charged with 
the same offence triable by the Court of Session by jury Tins was the construction 
placed on the section by Mr Justice Chakravarti and was endorsed by some of us 
in this Court in The State of West Bengal v Anwar Alt Sarkar 1 It wa^ there pointed 
out that a jury trial could not be revoked in respect of a particular case or a parti- 
cular accused while in respect of other cases involving the same offences that order 
still remained in force 


The notification in this case clearly refers to accused persons involved in the 
* Bur d wan Test Relief Fraud Cases’ and does not remove from the category of 
offences made triable by jury offences under sections 1 20-B, 46 7, 468, 477, etc , no 
matter by whom committed or even committed within a particular area The cases 
of persons other than the accused and involved in offences under sections 120-B, 
420, 467, 468, 477 are still triable by a Court of Session by jury 

The language of the earlier notificauon of 1893 and of the second noUfication 
of 1939 by which it was directed that the trial m Court of Session of certain offences 
in certain districts shall be by jury is significant and is in sharp contrast to the 
language used in the operauve poruon of the impugned noUficaUon By the nou- 
ficationof the27th March, 1893, it was ordered that on or after the 1st day of April, 
1893, the tnal of certain offencesunder the Indian Prenal Code before any Court of 
Session in certain districts including the distnct of Burdwan shall be by jury It 
will be noticed that fhis noUficaUon has no reference to cases of any individuals or 
particular accused persons, it is general in its terms By the notification dated 
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the 22nd September, 1939 it was ordered that on and from the tst day of January 
1940, the trial of certain other offences under the Indian Penal Code before 
any Court of Session shall be by jury This notification is also m general terms 
In other words, the first notification made out a schedule of offences and directed 
that those offences, irrespecuv e of the fact by v.hom they were committed, be tried 
by a Court of Session by jury The second notification added a number of otfier 
offences to that list The relocation order does not subtract any offences from the 
list, it lea\es them intact What it does is that it denies to certain individuals the 
nght to be tried by jury while retaining that right m the case of other individuals 
who have committed the saipe or similar offences and in this respect it travels 
beyond the power conferred on the State Government b\ section 269 (1) of the Code 
of Criminal Procedure, and is thus void and inoperative 

We are further of the opinion that the notificaUon is also bad as it contravenes 
the provisions of Article 14 of the Constitution The High Court negatived this 
Contention on the ground that the classification made for withdrawal of jury trial 
in these cases was reasonable and was neither arbitrary nor evasive It was said 
that these cases formed one class of cases and that the', had the common feature that 
a mass of evidence regarding the genuineness of thumb impressions and regarding the 
existence or otherwise of persons required consideration and that this was bound 
to take such a long time that it would be verv difficult if not impossible, for a 
juror to keep proper measure of the evidence, and that these common features dis- 
tinguished this class of cases from other cases involving offences under the same 
sections of the Indian Penal Code 

Isow it is well settled that though Article 14 is designed to prevent any person 
or class of persons from being singled out as a special subject for discriminatory legis- 
lation, it is not implied that ever} law must have universal application to all 
persons who are not by nature, attainment or circumstance m the same position, 
and that b> process of classification the State has power of determining 
who should be regarded as a class for purposes of legislation and m relation to a 
law enacted on a particular subject, but the classification, however must be 
based on some real and substantial distinction bearing a just and reasonable 
relation to the ob'ects nought to be attained and cannot be made arbitra- 
rily and without any substantial basis The notification, in express terms, 
has not indicated the grounds on which this set of cases has been segregated from 
other sets of cases falling under the same sections of the Indian Penal Code The 
learned Judges of the High Court however thought that this set of cases was put 
into one class because of their having the 

common features that a mass of evidence regarding the genuineness of thumb impressions and 
regarding the existence or otherwise of persons r-qmed consideration and th s was bound to take 
such a long tune that it would be very difficult, if not mprfab e, o r 

measure of the evidence 

In our opinion this classification has no relation to the object m Mew, that 
is, the withdrawal of jury trial m these cases There can be mass of evidence 
in the case of persons accused of the same offence w other cases or sets 
of cases The mere circumstance of a mass of evidence and the suggestion 
that owing to the length of tune the jurors might forget w hat evidence was led before 
them furnishes no reasonable basis for denying these persons the nght of trial by 
jut} It is difficult to see how assessors can be expected to have better memory 
than jurors in regard to cases in which a mass of evidence has to be recorded and 
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■which may take along time It is a matter of daily experience that jury trials take 
place m a number of cases of dacoity, conspiracy, murder, etc , where the trial goes 
on for months and months and there is a mass of evidence On that ground alone 
a jury trial is not denied, as that is not a reasonable basis for denying it The memory 
of jurors, assessors, judges, and of other persons who have to form their judgment on 
the facts of any case, can afford no reasonable basis for a classification and for denial 
of equal protection of the laws Similarly, the quantum of evidence m a particular 
case can form no reasonable basis for classification and thus can have no just rela- 
tion to the object m view The features mentioned by the High Court can be com- 
mon to all cases of forgery, conspiracy, dacoity, etc. 

Mr Sen for the respondent State contended in the first instance, that the defect 
in the trial, if any, was cured by the provisions of section 536 of the Code of Criminal 
Procedure as this objection was not taken m the trial court In our opinion, this 
contenuon is without force Section 536 postulates irregularities at the trial after 
the commencement of the proceedings but it does not concern itself with a notifi- 
cation made under section 269 (t) which travels beyond the limits of that section 
or which contravenes Article 14 of the Constitution The chapter of the Code of 
Criminal Procedure in which this section is included, deals with mere procedural 
irregularities m the procedure committed by a Court and envisages that when an 
objection is taken, the Courtis then enabled to cure the irregularity This argument 
cannot apply to a case like the present The Court had no power to direct a trial 
by jury when the Government had revoked its notification with reference to these 
cases Moreover the nature of the objection is such that it goes to the very root 
of the junsdicUon of the Court and such an objecUon can be taken notice of at 
any stage Mr Sen placed reliance on a Bench decision of the Madras High 
Court in Queen Empress V Ganapathi Vanmanar and others 1 The matter there was 
not considered from the point of view menuoned above and we do not think that 
that case was correctly decided 

Mr Sen further argued that in any case the notification in this case was issued 
in February, 1947, three years before the Constitution came into force, and that 
though the trial had not concluded before the coming into force of the Constitu- 
tion, the tnal that had started by the Court of Session with the help of assessors was 
a good trial and it cannot be said that it was vitiated in anv manner Now it is 
obvious that if the assessors here were in the status of jurors and gave the verdict of 
* not guilty” as they did in this case, the accused would hav e been acquitted unless 
there were reasons for the Sessions Judge to make a reference to the High Court to 
quash the tnal Clearly therefore the accused w as prejudiced by a tnal that continued 
after the inauguration of the Constitution and under a procedure which was incon- 
sistent with the provisions of Article 14 of the Consutuuon It was also vitiated 
because the notification which authorised it also travelled beyond the powers con- 
ferred on the State Government by section 269 (1) of the Code of Cnminal Proce- 
dure \ 

Mr Sen, ror the contention that the continuation of the tnal after the inaugu- 
ration of the Constitution under the notification of 1947, even if that notification 
was discnnnnatoiw m character, was not invalid, placed reliance on two decisions of 
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■this Court — (i) Syed Kasim Sazn v The State of Hyderabad 1 and (2) Habteb Mahomed 
~v The State if Hyderabad i In our opinion, these decisions instead of helping his 
contention, completely negative it so far as the facts of this case are concerned In 
both these decisions, it was pointed out that for the purpose of determining whether 
the accused was deprived of the protection under Article 14, the Court has to see 
first of all, whether after eliminating the discriminatory provisions it was 
still possible to secure to the accused substantially the benefits of a trial under 
the ordinary law and if so, whether that was actually done in the particular 
case Now it is obvious that it is impossible to convert a trial held by 
means of assessors into a trial by jury and a trial by jury could not be 
introduced at the stage when the procedure prescribed by the notification became 
discriminatory m character It is not a case where the discriminatory 
provision of the law can be separated from the rest Again, a fair measure of equably 
in the matter of procedure cannot be secured to the accused in this kind of cases 
As pointed out in Syed Kasim RazvCs case 1 if the normal procedure is trial by jury 
or with the aid of assessors and as a matter of fact there was no jury or assessor 
trial at the beginning, it would not be possible to introduce it at any subsequent 
stage and that having once adopted the summary procedure it is not possible to 
pass on to a different procedure at a later date In such cases the whole tnal would 
have to be condemned as bad The same was the view taken by this Court m 
Lachmandas Keualram Ahuya v The Stale of Bombay * That case proceeded on the 
assumption that it was not possible for the Special Court to avoid the discriminatory 
procedure after the 26th January, 1950 Therefore the trial was bad In view 
of these observations, it is not possible to accept this part of Mr Sen s contention 

Mr Sen, in his quiet manner faintly suggested that in view of the decisions 
of this Court m Kathi Rarung Rawat v The Stale of Saurashtra* and Kedar Kalh Bajona 
-v The State of M est Bengal*, the decision of this Court m Anwar Ah Sarhar s case 6 
in which it was pomted out that the State Government could not pick out a parti 
cular case and send it to Special Court for tnal had lost much of its force It seems 
to us that this suggestion is based on a wrong assumption that there is any real 
conflict bet\\ een the decision in Anu.ar Alt Sarhar s case * and the? decision in the 
Saurashtra case * or m the case of Kedar \ath Bajona 5 It has been clearlv pointed out 
by this Court in Kedar hath Bajona' s case s that whether an enactment providing for 
special procedure for the tnal of certain offences is or is not discriminatory and 
Violates ArUcle 14 of the Constitution must be determined in each case as it arises, 
and no general rule apphcable to all cases can be laid down Different views have 
been expressed on the quesnon of apphcaUon of Article 14 to the facts and cixcum 
stances of each case but there is no difference on any pnnciple as to the construction 
-or scope of Article 14 of the ConstituUon The majonty judgment in Kedar Nath 
Bajonav The Stale of West Bengal 5 distinguished Anwar Alt Sarkar's case* on theground 
that the law in Bajona' s case a was based on a classification which, in the context 
of the abnormal post war economic and social conditions was readily intelligible 
and obviously calculated to subserve the legislative purpose, but did not throw any 
doubt whatsoever on the correctness of that decision The present notification is 


* 1*933) S GJ 151 «9 3 3 S C.R- 589 (S G ) 4. (1952) S GJ 16S 1953 S CJt 435 (S C.) 

2 1*953) S C.J 361 1953 S C R 661 (S G) 5 (i9a3) S GJ 5S0 1954 S C R. 30 (S G) 

S 093*1 S GJ 339 *95* S CR. 7*0 (S G) 6 (1552) S GJ 53 19^ S GR. 284 (S G) 
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more on the lmes of the Ordinance that was in question in Anwar Alt Sarkar's case L 
and has no affinity to the Ordinance and the attending circumstances that were 
considered in the Saurashtra case * or in the case of Kedar j\ath Bajorta*, and in the 
light of that decision it must be held that the notification issued in 1947 became 
discriminatory in character on coming into force of the Constitution and was hit 
by Article 14 of the Constitution 

The result therefore is that the tnal of the appellant after the 26th January, 
1950, by the Sessions Judge with the aid of assessors was bad and must therefore be 
quashed and the conviction set aside In our opinion, it would not advance the 
ends of justice if at this stage a fresh tnal by jury is ordered in this case We therefore 
allow the appeal, set aside the conviction of the appellant and direct that he he 
set free 

Appeal allowed 

SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — Mehrchand Mahajan, Chief Justice, B K Mukherjea, Vivian 
Bose N H Bhagwah and T L Venkatarama Ayyar, JJ 
Shn Audh Behan Singh Appellant* 

v 

Gajadhar Jaipuna and others Respondents 

Custom — (Banaras) — Pre-emption — Stature of right — If personal or incident of property 

The la v of pre-emption imposes a limitation or disability upon the ownership of a property to- 
the extent that it restr cts the owner s unfettered pght of sale and compels him to sell the property 
to his co-sharer or ne ghbour as the case may be The person who is a co-sharer in the land or owns 
lands in the vicinity consequently gets an advantage or benefit corresponding to the burden with 
which the owner of the property is saddled , e\cn though it does not amount to an actual interest 
in the property sold. The crux of the whole thing is the benefit as well as the burden of the right 
of pre-emption run with the land and can be enforced by or against the owner of the land for the 
time being although the right of the pre-emptor does not amount to an interest in the land itself 
The law of pre-empuon creates a right which attaches to the property and on that footing only it can be 
enforced against the purchaser 

Where the right of pre-emption is set up by non Muslims on the basis of a custom the existence 
of the custom is a matter to be established by proper evidence When the existence of a custom 
under wh ch the Hindus claim to have the same rights of pre-emption as Mahoroedans m any 
district, is generally known and judicially recognised it is not necessary to prove it by further evi 

When a right of pre-emption rests upon custom it becomes the lex loci or the law of the place and 
affects all lands s tuated in that place irrespective of the religion or nationality or domicile of the 
owners of the land except where such incidents are proved to be a part of the custom itself Byjnath v 
Kopdmon S ngh (1875) a 4 W R. 95 parsasth \athv Dhanai (1905) I L R 32 Cal gSS and the proposi 
tion in \\ Ison s Anglo- Muhammadan Lose, Sixth edition paragraph 35a, held not to be correct law 

[I* was held that a local custom of pre-emption exists in the C ty of Banaras and the r ght attaches 
at least to all house properties s tuated within it and no incident of such custom is proa ed which would 
male the tight available only between persons who are either natives of Banaras or are domiciled 
therein] 

On Appeal from the Judgment and Decree, dated the 29th August, 1944 
of the High Court of Judicature at Allahabad (Mulla and \ orke, JJ ) in First 
Appeal No 157 of 1942 arising out of the Judgment and Decree dated the 19th 

1 (1952) S C.J 55 1952 S C.R. a&4 (S a) 3 (1933) S C J 580 1954 SCR 30 (S C ) 

* 095 a ) S C.J 168 1952 S C.R. 435 ( s c ) 

* Civil Appeal No 15 of 1951 


23rd April 1954 
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November, 1941 of the Court of the Civil Judge at Banaras in Original Suit No 79 
of 1941 

Achhm Ram, Senior Advocate (A C Sen and R C Prasad, Advocates, with 
him) for Appellant 

C K Dap filar}, Solicitor-General for India and S P Sinha, Senior Advocate 
(J C Mukfurji, Shaukat Husain and S P Varna, Advocates, with them) for 
Respondent No 1 

The Judgment of the Court was delivered by 

Alukherjea, J — -The plaintiff, who is the appellant before us, commenced 
the suit, out of which this appeal arises m the court of the Civil Judge at Banaras 
(being Original Suit No 79 of 1941) for enforcement of his nght of pre-emption 
m respect of an enclosed plot of land with certain structures upon it, situated within 
Mohalla Baradeo in the city of Banaras and bearing Municipal No D37/48 
The premises in suit admittedly belonged to defendants 2 to 5, vs ho are residents 
of Calcutta and they sold it by a convevance executed on the 29th March, 1941 
and registered on the 3rd of Apnl following to defendant No i, also a resident 
of Calcutta, for the price of Rs 7,000 The plaintiff is the owner of the two pre- 
mises to u-it, premises Nos D 37/85 and D 37/44, within the same Mohalla of the 
city of Banaras which are in close proximity to the property in dispute and adjoin 
it on the northern and eastern sides respectively It is averred by the plaintiff 
that there is from very early time a custom prevalent in the city of Banaras according 
to which the plaintiff was entitled to claim pre-emption of the property in dispute 
on the ground of vicinage It is said that as soon as the plaintiff received news 
of the sale, he made an immediate assertion or demand of his rights and repeated 
the same m the presence of the witnesses as required by Muhammadan law and 
he further sent a registered nonce to defendant No 1 on the 21st May, 1941 , asking 
the latter to transfer the property to the plaintiff on receipt of the pnce which he 
had actually paid to the vendors As the defendant No 1 did not comply with 
this demand the present suit was brought 

The defendant No 1 alone contested the suit and the pleas taken by him 
m bis written statement can be classified under four heads In the first place^ 
he denied that there was any custom of pre-emption amongst non Muslims m 
the city of Banaras as alleged bv the plaintiff The second plea taken was that 
even if there was any custom of pre emption it could not be availed of in a case 
like this where neither the vendors nor the vendee were natives of or domiciled 
in Banaras but were residents of a different province The third contention raised 
was that the plaintiff had not made the two demands m the proper maimer as 
required by Muhammadan lavs and by reason of non compliance with the essential 
pre requisites to a claim for pre emption the suit was bound to fail Lastly, it 
was contended that as the plamuff himself was the landlord of the property 
m suit and the vendors were his tenants he could not, under any law or custom, 
eject his own tenants by exercise of the right of pre-empuon 

The Cm! Judge who tried the suit held, on the evidence adduced in the case, 
that there was in fact a custom of pre emption m the city of Banaras, the incidents 
of which were the same as in Muhammadan law He held how ever that the 
custom being a local custom tt could not be enforced against either the vendors. 
or the vendee in the present case, as none of them were natives of or domiciled 
R — 37 
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in Banaras The trial judge also found that the plaintiff did not make the requisite 
demands which are mandatory under Muhammadan law The result was that 
the plaintiff’s suit was dismissed and m view of the findings arrived at by him, the 
Civil Judge did not consider it necessary to decide the question as to whether the 
plaintiff being himself a landlord could assert any claim for pre emption against 
his tenants on the basis of a custom 

Against this decision the plaintiff took an appeal to the High Court of Allahabad 
which was heard by a Division Bench consisting of Mulla and Yorke, JJ The 
learned Judges agreed with the trial court m holding that although there was a 
custom of pre emption in the city of Banaras, yet the necessary condition for enfor- 
cing the custom in that locality was that the vendor and the vendee must be natives 
of or domiciled in the city As this condition was not fulfilled m this case the 
plamuff s claim could not succeed In the result the High Court affirmed the 
decision of the trial judge and dismissed the appeal The other quesUons as to 
whether the plaintiff had made the demands in strict compliance with the rules 
of Muhammadan law and whether he could claim pre-emption against his own 
-tenants on the basis of a right by custom were left undecided The judgment 
of the High Court is dated the 29th August, 1944 After this, the plaintiff applied 
for leave to appeal to the Judicial Committee This application was refused by 
the High Court but he got Special leave under an order of the Judicial Committee 
dated the nth of December 1945 After the abolition of the junsdicUon of the 
Judicial Committee the appeal stood transferred to this court for disposal 

The contentions that have been raised before us by the parties to this appeal 
practically centre round one point It is not disputed by either side that there is a 
•custom of pre emption in the entire cit> of Banaras , but whereas the respondents 
contend that the custom obtains exclusively amongst persons who are inhabitants 
of the city or are domiciled therein, the case of the appellant is that the custom 
admits of no such restriction or limitation and all those who own property in the 
city are governed by the custom, it being immaterial whether or not they are the 
nauves of the place or are or are not resident owners Various contentions have 
been raised by the learned counsel on both sides in support of their respecuve cases 
and we have been treated to an elaborate discussion regarding the nature of the 
right of pre emption as is recognised in the Muhammadan law and the incidents 
that attach to it, when it is not regulated by law but is founded on custom said 
to be obtaining in a particular locality 

Before we examine the arguments that have been paced before us by the learned 
counsel appearing for the parties, it may be necessary to make a few general obser- 
vations regarding the law or laws which govern the exercise of the nght of pre- 
emption in India at the present da> 

The Privy Council has said m more cases than one 1 , that the law of pre- 
•emption was introduced in this country by the Muhammadans There is no indica- 
lon of any such conception in the Hindu law and the subject has not been noticed 
or discussed either in the writings of the Smriti writers or in those of later com- 
mentators Sir V llliam Macnaghten in his Principles and Precedents of Maho- 

1 Vide JaJuhl \ Jank, Kan, (, 9 , 2 ) a 3 M L.J 556 L R 42 IA 10, 18 I L.R .37 

M L J 28 LR 39I-A 101,106 I LR 39 Cal All 125 (PC) 

■915 (PC.), Chamber Swjh v Ahmad, (1914) 28 
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medan Law {vide page 14) has referred to a passage m the Mahamrvana Tanlra 
which, according to the learned author, implies that pre emption was recognised as 
a legal provision accordmg to the notions of the Hindus But the treatise itself is 
one on mythology, not on law and is admittedly a recent production No \alue 
can be attached to a stray passage of this character the authenticity of which is not 
beyond doubt 

During the period of the Mughal Emperors the law of pre emption was adnu 
mstered as a rule of common law of the land in those parts of the country which 
came under the domination of the Muhammadan rulers, and it was applied alike to 
Muhammadans and Zunmees (within which Christians and Hindus is ere included) 
no distinction being made in this respect between persons of different races and 
creeds 1 In course of time the Hindus came to adopt pre emption as a custom 
for reasons of comcmence and the custom is largely to be found in provinces like 
Bihar and Gujerat which had once been integral parts of the Muhammadan Empire 

Opinions differ as to whether the custom of pre emption amongst village 
communities in Punjab and other parts of India was borrowed from the Muham 
madans or arose, independently of the Muhammadan law, having its origin in the 
doctnneof ‘ limited right’ which has alwa\s been the charactcnsnc feature of village 
communities * Possibly much could be 'aid in support of either new and there 
is reason to think that even where the Muhammadan law was borrowed it was not 
always borrowed in its entirety It would be useful to refer m this connection 
to the following observations of the Judicial Committee in Digambcr \ Ahmad * 

In some cases the 'harrrs in a village adopted or fol'o ed the rules of the Mahomedan la\ 
■of pre-emption and m such cases the custom of the village folio vs the rules of the Mahomedan 
law of pre-emption. In other cases \ here a custom of pre-emption exists each viUage commun.ty 
has a custom of pre-emption which vanes from the Mahomedan law of pre-emption and ts peculiar 
to the village in its provisions and its incidents. A custom of pre emption a doubtless in all 
cases the result of agreement amo gst the shareholders of the particular village and roa> ha e 
been adopted in modern times and in villages \ hi eh were first constituted in modern times 

It is not necessary for our present purpose to pursue this discussion any further 

Since the establishment of British rule in India the Muhammadan law ceased 
to be the general law of the land and as pre emption is not one of the matters res 
pectmg which Muhammadan law is expressly declared to be the rule of decision 
where the fames to a suit arc Muhammadans the courts in British India adminis 
tered the Muhammadan law of pre emption as between Muhammadans entirelv 
on grounds of justice, equity and good conscience Here again there wa» no urn 
fomuty of views expressed by the different High Courts in India and the High 
Court of Madras definitely held that the law of pre eruption, by reason of its placing 
restrictions upon the liberty of transfer of property , could not be regarded to be in 
consonance with the principles of justice equity and good conscience * Hence 
the right of pre emption is not recognised in the Madras Presidency at all 
even amongst Muhammadans except on the footing of a custom Rights of 
pre-emption have m some provinces like Punjab, Agra and Oudh been embodied 
m statutes passed by the Indian Legislature and where the law has been thus codified 
it undoubtedly becomes the territorial law of the place and is applicable to persons 

1 \ ide Korol o-i 1 HaLrfu \ol 1H p 592 i3 I L.IL 37 A- 129 {P C) 

2 Vide DSsukh, Ran v \at4j SJt,h, hR. 4- \ ide Aruhna l{mm v Aesfiezax, (*89") 

-9$ of 1894 {351) I L R. 20 Mai 303 

3 (1914I a8 ML.J 556 L.R 42 IA jo 
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other than Muhammadans by reason of their property being situated therern- 
In other parts of India its operation depends upon custom and when the law is 
customary the right is enforceable irrespective of the religious persuasion of the 
parties concerned Where the law is neither territorial nor customary, it is appli- 
cable only between Muhammadans as part of their personal law provided the 
Judiciary of the place where the property is situated does not consider such law 
to be opposed to the principles of justice, equity and good conscience Apart 
from these a nght of pre-emption can be created by contract and as has been obser- 
\ed by the Judicial Committee in the case referred to above, such contracts are 
usually found amongst sharers in a village It is against this background that 
we propose to examine the contentions that have been raised in the present case 
The first question that has been mooted before us is, w hetlier the burden and 
benefit of a right of pre-emption are incidents annexed to the lands belonging 
respectnely to the vendor and the pre-emptor or is the right merely one of re- 
purchase, which a neighbour or co-sharer enjoys under Muhammadan law, and 
which he can enforce personally agamst the vendee in whom the title to the property 
has alreadv vested by sale The learned counsel for the appellant has pressed 
for acceptance of the first view while the Solicitor General appearing for the res- 
pondents has contended, that by no accepted principles of jurisprudence, can the 
pre emptor be said to have an interest in the property of the vendor It is pointed 
out that the right of pre emption arises for the first time when there is a completed 
sale and the title of the purchaser is perfected and if the nght was one attached 
to the property, it must have existed prior to the sale and should have been available 
not merely in case of sale but m all other kinds of transfer like gift and lease 

This latter line of reasoning found favour with the majonty of a Full Bench 
of the Calcutta High Court in the case of Sheikh Kudraiulla v Afohtnt Mohan 1 , where 
the question arose whether, when a Muhammadan sold his property to a Hindu 
purchaser the co sharer of the former could enforce a right of pre emption against 
the Hindu vendee under the Muhammadan law The question was answered 
in the negative by the majority of the Full Bench and Witter, J, who delivered 
the leading judgment, while discussing the nature of the right of pre-emption observed 
as follows 

ir that nght is founded on an antecedent defect in the title of the vendor, that is to say on a 
legal disability on his part to sell his property to a stranger, without giving an opportunity to hu co- 
parceners and neighbours to purchase it in the first instance, those co-parceners and neighbours 
are fully entitled to ask the Hindu purchaser to surrender the property for 
although as a Hindu he is not necessarily bound by the Mahomedan law, 
he was at any rate bound by the rule of justice, equity and good conscience to inquire 
into the title of his vendor and that very rule also requires that we should not permit him to retain 
a property which hu vendor had no power to sell If on the contrary it can be shown that there wai 
no such defect in the tide of the vendor, or in other words that he was under no such disability even 
under the Mahomedan law itself it would follow as a matter of course, that there was no defect in 
the title of the purchaser at the time of its creauon how so far as I can judge of the Maho- 

metan law of pre-empuon from the materials within my reach, it appears to me to be perfeedy dear 
that a nght of pre-emption u nothing more than a mere nght of re-purchase not from the vendor 
but from the \ endee, who is treated for all intents and purposes, as the full legal owner of the property 
which is the subject matter of that right. * 

The minority judges consisting of Norman and Mac pherson, JJ , took a different 
view and held that the law of pre-emp tion was to be treated as a real law, that is 

i (187°) 4 ®eng L R (Full Bench Rulings) page 134 
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a law affecting and attaching to the property itself The liability to the claim of 
pre-emption is a quality impressed upon and inherent m the property which is 
subjected to it , or m other w ords an incident of that property 

The identical point came up for consideration before a Full Bench of the 
Allahabad Higb Court 1 2 , where also the question for decision was whether a Muham- 
madan pre-emptor could enforce his nght against a Hindu v endee from a Muham- 
madan \endor The learned Judges took a view, contrary to that taken by the 
majority of the Calcutta Full Bench and answered the question m the affirmative 
It was held that the right of pre-emption was not one of re-purchase from the \ endee 
It was a nght inherent m the propertv and hence could be follow ed m the hands 
of the purchaser whoever he might be Mr Jystice Mahmood elaborateh reviewed 
all the original authorities of Muhammadan law on the point and expressed the 
■opinion that the nght of pre-emption under Muhammadan law partakes strongly 
■of the nature of an easement nght, the ‘ dominant tenement ’ and the servient 
tenement’ of the law of easement being analogous to what the learned Judge 
•described respectively as the ‘pre-emptive tenement’ and ‘ pre-emptional tene- 
ment * In other words the nght of pre-emption is a sort oflegal servitude running 
•with the land The nght exists, as the learned Judge said, m the owner of the 
pre emptive tenement for the time being which entitles him to have an offer of 
sale made to him whenever the owner of the pre-empnonal property desires to 
sell it- But the nght could not be a nght of re purchase either from the vendor 
■or the vendee involving a new contract of sale 

It is simply a nght of substitution entitling the pre-emptor bv reason of a legal incident to 
■which the sale itself was subject, to stand in the shoes of the vendee in respect of all the rights and 
■obligations arising from the sale under which he has derived his title It i? in effect, as if in a sale 
deed the vendee s name was rubbed out and the pre-emptor’ s name was substituted m its place. 

Th« learned Judge pointed out that the decision of the Calcutta Full Bench 
was based upon a mis translation of the Arabic word " Tajibo ” in Hamilton’s 
Hedaya Hamilton translated the word as meaning ‘established” but it reallv 
means “ becomes obligators , necessarv or enforceable ” The nght has not got 
to be established at all It is attached and continues to be attached to the tenement 
concerned and can under certain circumstances be enforced forthwith against the 
adjoining tenements sold 

This decision was followed b\ the Patna High Court in Achjutanaxda \ BiH 5 
A Division Bench of the Bombav High Court m a case decided in 1928 3 accepted 
the view taken by the majority of the Calcutta Full Bench but the reasons given 
in that decision were held to be unsupportable by a later Full Bench 1 of the same 
High Court which held the nght of pre-emption to be an incident of property 
and agreed substantially with the view taken by Mahmood, J , in the Allahabad 
Full Bench. 

In our opinion it would not be correct to say that the nght of pre-emption 
under Muhammadan law is a personal nght on the part of the pre-emptor to get 
a re-transfer of the property from the vendee who has already become owner of 
the same %\ e prefer to accept the meaning of the w ord “ Tajibo ” used in the 


1 Vide Gn-tdi Dycl ' /eijjafaia, (i 83 3 ) ILR 33 Bom 32 j 

I L.R. 7 All 773 (F B 4 V ide D-ihatZhuU v Bai D l jndj , 

2 (19-2) I L-R. 1 Pat 5,3 I UR. (1941) Bom. 460 

3 Vide Hxrud \Jya ' •Bre’CC.-t, (1918) * 
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Hedaya in the sense m which Mr Justice Mahmood construes it to mean and it 
was really a mis translation of that word by Hamilton that accounted to a great 
extent for the view taken by the Calcutta High Court It is true that the right 
becomes enforceable onl> when there is a sale but the nght exists antecedently 
to the sale, the foundation of the nght being the avoidance of the inconveniences 
and disturbances which would arise from the introduction of a stranger into the 
land We agree with \lr Justice Mahmood that the sale is a condition precedent 
not to the existence of the nght but to its enforcibility We do not however desire 
to express any opinion on the view taken by the learned Judge that the nght of 
pre emption partakes strongly of the character of an easement m law Analogies 
are not always helpful and even if there is resemblance between the two nghts, 
the differences between them are do less matenal The correct legal position 
seems to be that the law of pre emption imposes a limitation or disability upon the 
ownership of a property to the extent that it restncts the owner’s unfettered right 
of sale and compels him to sell the property to his co sharer or neighbour as the 
case may be The person who is a co sharer m the land or owns lands in the 
vicinity consequently gets an advantage or benefit corresponding to the burden 
with which the owner of the property is saddled , even though it does not amount 
to an actual interest m the proj>erty sold The crux of the whole thing is that the 
benefit as well as the burden of the nght of pre-emption run with the land and 
can be enforced by or against the owner of the land for the tune being although 
the nght of the pre emptor does not amount to an interest in the land itself It 
may be stated here that if the nght of pre-emption had been only a personal nght 
enforceable against the v endee and there was no infirmity in th<- title of the owner 
restncting his nght of sale m a certain manner, a bona fide purchaser without notice 
would certainl) obtain an absolute title to the property, unhampered by any right 
of the pre emptor and in such circumstances there could be no justification for 
enforcing the nght of pre-empfion against the purchaser on grounds of justice* 
equity and good conscience on which grounds alone the nght could be enforced 
at the present da> In our opinion the law of pre emption creates a nght which 
attaches to the property and on that footing only it can be enforced against the 
purchaser 

The question now arises as to what is the legal position whdn the nght is claimed 
not under Muhammadan law but on the footing of a custom It cannot be and 
» not disputed that if the nght of pre emption is set up by non Muslims on the 
hrisCi vfiix xtiiorn i *hft'e\emn tut vf-’hf'-'eiiJ Rtf'. •£>'x’7i alter* ♦nAfLnsmhJiiii/eh'ijy'projja 
evidence But as has been laid down by the Judicial Committee 1 following the 
decision of the Calcutta High Court m Fakir Raitalv Emman 1 , that when the exis- 
tence of a custom under which the Hindus claim to have the same nghts of pre- 
empuon as Muhammadans, in any distnet is generally known and judiciall} 
recognised, it is not necessary to prove it by further evidence A long course of 
decisions has established the existence of such custom m Bihar, S>lhet and certain 
parts of Gujerat 

So far as the present case is concerned, a large number of judgments have 
been put in evidence by the plaintiff in proof of the existence of a custom of pre- 

i \idejfadulatv Janhkon (ijiiJijMiJ a (1863) BLR Sup Vol 3 3 , 

aS LR39LA.it>! I L.R 39 Cal 915 (PC) 




I 954l ADDH BEHARI P GAJADHAR JAIPURIA (ilfld htTJta, J.). 597 

empuon m the entire city of Banaras There are at least three reported cases 1 
in is hich the High Court of Allahabad has affirmed the existence of such rights in 
Banaras The defendants in the present case do not dispute the existence of the 
custom and the whole dispute is as regards the incidents of the same, the defendants’ 
case being that the custom is available as between persons who are natives of or 
domiciled in the place and cannot be extended to an outsider e\ en though he own 
property m the city which is the subject-matter of the claim 

The Pnw Council m jadulal v Jonh Koer- exp result laid down that when a 
custom of pre-emption is established b\ evidence to prevail amongst non M uslim s 
m a particular locality 

‘ It must be presumed to be founded on and co-exteunve with the Muhammadan lav. on that 
subject unless the contrary is shown that the court may as between Hindus administer a modifica- 
tion of the law as to the circumstances under which the right may be claimed when it is shown that 
the custom in that respect does tot go to the whole length of the Muhammadan law of pre-emption, 
but that the assertion of right by suit must alwstvs be preceded by at ob«ervance cf the preliminary 
forms prescribed in the Muhammadan law which fonts appear to Lnt been invariably observed 
and masted on through the wbole cf the cases from the carUst ernes of which we have record. 

In the case before us no attempt was made bv the defendants to show that 
"the custom of pre-empuon set up and pros ed b\ the plaintiff was of a character 
different from that which is contemplated b\ Muhammadan law The onh 
difference that is noticed in one of the decided authorities* is that the custom of 
pre-emption prevalent in the cits of Banaras t> confined to home properties only 
and docs not extend to sacant lands but this view again has been modified in 
a subsequent decision* which held that building sites and small parcel. oT land 
even though vacant are not excluded from the ambit of the custom The various 
judgments which have been made exhibit, m the. case do not give any indication 
whatsoever that under the custom, as it prevails in the city of Banaras, pre-empuon 
could be claimed only against persons who are the inhabitants of the place or are 
domiciled therein and that it could not be enforced m respect of a property situated 
in the City , the owner of w hich is not a nanv e of that place In fact no such question 
was raised or discussed in -n> of these cases The ambit or extent of a custom is 
a matter of proof and the defendant, were certainlv competent to adduce evidence 
to show that the custom of pre-empuon prevailing in the citv of Banarm. was avail- 
able not against all persons who held lands within it but only against a particular 
class of persons But this thev did not attempt to do at any stage of the litig2non 
Their contention, which has been accepted bv both the courts below n>, that as a 
imrfttr in'" Atw, a ibcaa 1 cnsiimr vflf prewnsxpvSuur ■ds>£f .'Va* ■aS&r.r .sv- ivstd pevsmnf tt Ass- 
arc not the natives of or domiciled tn that area. In support of tho proposition 
the courts below have relied primarily upon the statement of law made by Roland 
Wilson and other text booh writers on Mu h a mm adan law which purport to be 
based upon certain decided authorities 

At page 391 of hb booh on Anglo-Muhammadan Law 5 Roland WiLon states 
the law in the following manner 

T Vide Gvita'- 1 v Seiian D'-t, (rgcfij 3 \ tdc Rart Cini £e-n v Gicteru, 11323) 

I LR, 28 AIL 590 , An Cjeii Khama v LL.R- 4, AIL -,qi 

Gsctoti Ran Run, (t3'*3) I-LJL- 45 All. 501 , 4 VkJe Cwi Sharker v Suaran, {1331) 

Court fctlsrv Si-aren, (1931) I LR 54 AD 76. I L.R. jj ALL jfi 

2 (1312) 23 M-L.J 23 LR 39 LA 10 5 Hi 6-ii eu.nccL. paragraph 3^2 

IJ-R. 33 CaL 915 (P C.) 
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Where the custom is judicially noticed as prevailing amongst moa Muhammadans m a cer 
tam local area it does not govern non Muhammadans who though holding land therein for the time 
"being are neither natives of nor domiciled in the district 

Two cases have been referred to in support of this proposition, one of which is 
Byjnath Perskad v Kapilmon Singh 1 and the other Parsashth Nath Tewan v Dhanai 3 
Mulla repeats the law almost in the same terms m his Muhammadan Law In 
Tyabji the rule is thus laid down 3 

The law of pre-emption is personal It is not termor al nor an incident of property A 
person who is not a native of or domiciled with n a locality where pre empuon is enforced by law or 
custom but who owns lands withm the same local ty will not necessarily be subject to the law of pre- 
-emption 

This statement clearly indicates the foundation of the whole doctrine The 
Jaw of pre emption is stated to be a purely personal law even when it rests 
on custom It is no incident of property and the right which it creates is enforce- 
able only against persons who belong to a particular religious community or fulfil 
the description of being natives of a particular district In the case of Byjnath 
Ptrshad v Kapilmon Singh 1 , which can be said to be the leading pronouncement 
on the subject, the vendor of a house situated in the town of Arah, in the province 
of Bihar was one Rajam h.anta Banerjee who was a native of Lower Bengal but 
resided at Arah where he earned on the profession of a lawyer Rajam Kanta 
sold the property to the defendant^and the plaintiff brought a suit claiming pre- 
emption on the ground of vicinage It was admitted that the custom of pre emption 
did prevail amongst non Muslims in Bihar, but still the suit was dismissed on the 
ground that the vendor, who was not a native of the distnet, was not bound by it 
The nght of pre emption, it was held, arises from a rule of law by which the owner 
of the land is bound and it no longer exists if he ceases to be an owner, who is bound 
by the law either as a Muhammadan or by custom 

In our opinion the decision proceeds upon a wrong assumption The nght 
of pre emption, as we have already stated, is an incident of property and attaches 
to the land itself As between Muhammadans the right undoubtedly arises out 
of their personal law but that is because the law of pre emption is no part of the 
general law in India Muhammadans live scattered all over our country and 
unless the nght of pre-emption is regarded as part of their personal taw they 
would lose the benefit of it altogether Hence if a Muhammadan owns land in 
any local area and has co sharers or neighbouring propnetors who are also Muham 
madans, a nght of pre emption would accrue to the latter under the personal 
law of the Muhammadans, which is enforced in this country since the British 
days on grounds of equity, justice and good conscience But though arising out 
of personal law the right of pre empuon is not a personal nght, it is a real right 
attaching to the land itself When the nght is created by custom it would be, 
as the Privy Council has said co extensive with the right under Muhammadan 
law unless the contrary is proved This means that the nature and incidents of 
the nght are the same in both cases In both^it creates a right in the property 
and not a mere personal claim against the vendor or the v endee and the essential 
pre requisites to the exercise of the nght and the terms of enforcement are identical 
m both But this does not mean that the customary right must be personal to the 
.inhabitants of -v par ticular locality It may be so, if that is the incident of the 

t ('875) a 4 WR 95 3 Tyabji s Muhammadan Law page 670, 

2 (1905) ILR 32 Cal 988 paragraph 553 (<) 
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•custom itself as established by evidence, but not otherwise Under Muham. 
xnadan law the right is confined to persons of a particular religious persuasion 
because it has its ongm m the Muhammadan law which is no longer a law of the 
land But when it is the creature of a custom, the religious persuasion of the parties 
•or the community to which they belong are altogether immaterial All that is 
necessary to prove in such cases is that the right of pre-emption is recognised in 
a particular locality and once dm is established, the land belonging to every person 
in the locality would be subject to the custom, irrespective of his being a member 
•of a particular community or group The whole doctrine, as enunciated above, 
js based upon the fallacious assumption tfu\t the right of pre-emption is a personal 
right arising out of certain personal conditions of the parties like religion, nationality 
or domicile and this fallacy crept into our law simply because the right of pre- 
emption as between Muhammadans is administered as a part of their personal law 
in our country 

The correct legal position must be that when a right of pre-emption rests upon 
-custom it becomes the lex Ion or the law of the place and affects all lands situated 
in that place irrespective of the religion or nationality or domicile of the owners 
of the lands except where such incidents are proved to be a part of the custom 
atself 

It appears that the decmon m Bjjnatk v Kapilmon Singh 1 , which was quite m 
accordance with the view then taken by the High Court of Calcutta about the nature 
of the right of pre-emption, was the basis of the statement of law in the form set 
•out above m an earlier ediuon of Roland Wilson’s book The decision in Parsashth 
Noth v Dhanat *, which is the other authority referred to, is based entirely upon 
•the statement of law in that carter ediuon, and does not carry the matter any 
further In our opinion these decisions cannot be held to be correct and the con., 
tention of the learned counsel for the appellant should be given effect to We 
.accordingly hold that a local custom of pre-empuon exists in the city of Banaras 
and the right attaches at least to all house properties situated within it and no inci- 
dent of such custom is proved which would make the right available only between 
persons who are either nauves of Banaras or are domiciled therein The result 
is that the appeal is allowed and the judgments of both the Courts below are set 
aside The case shall go back to the High Court for consideration of the two 
quesuons left undecided by it, namely, whether the plaintiff has made the demands 
in due compliance with the forms prescribed by the Muhammadan law and secondly 
'vftoJiuui *iut qJninfiffi, 'ucmg n ’cudfiurh, eudrfi tyeCi hus uwii ‘norm res in exercise o"t 
the right of pre-emption The appellant will have the costs of this appeal from 
^Respondent Iso i Further costs will abide the result 

Appeal allowed 
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SUPREME COURT OF INDIA. 

(Cml Appellate Jurisdiction.) 

Present —Me hr Chand Mahajan, Chef Justice, B. K. Mukherjea, Vivian; 
Bose, N. H. Bhagwati and T. L Venxatarama Ayyar, JJ. 

Wasir Chand Appillanl • 

V. 

The State of Hunachal Pradesh and 

The District Magistrate, Chamba Respondents 

AND 

Wazir Ghand and another m . Appellants* 

v 

The State of H ima chal Pradesh, 

The District Magistrate, Chamba and 

The Station House Officer, Kotwah, Chamba Respondents . 

Constitution of India (ig o 0). Articles It) and 31 — Seizure without following proper procedure of goods belong - 
tn£to a person in Chamba in Himachal Pradesh, itith the help of the Chamba police by the Kashmir potice investi- 
gating an alleged offence committed in Jammu and Kashmir — Infringement of fundamental rights for uhick 
relief should be gran’ed under Artcde 226 

TJf was running a busmes. in Chamba in Hunachal Pradesh for the extraction, collection and 
export of medicinal herbs in the year 1949 He was a partner of Messrs P D and CS of Jammu 
and Kashmir State m timber business earned on m that State It was alleged by TJf that the 
business in Chamba was his exclusive business with which the partnership firm in Jammu and 
Kashmir had no concern whatever PJ) ’s case was that the business in Jammu and Kashmir was 
started by him in 1943 as bis sole proprietary concern, that later on, he took TJf as a partner 
in the concern that in the year 1949 that forest lease was taken m the name of TJf for the 
business in Chamba but the finances for this undertaking was provided by the firm at 
Jammu It was alleged that subsequently T N manipulated the Jammu books showing a 
bogus investment of his elder brother IV C amounting to Rs 30000 m the firm at Jammu 
and that bv fraudulently and by manipulating the books and by entering into certain agreement*, 
TJf made IV C the sole owner of the Chamba business and transferred the Chamba concern 
to him without the knowledge of the other partners These assertions were not accepted by IV C. 
and TJf Their case was that T was the sote owner of the Chamba concern, that he obtained the 
leases in his own name and for the Jammu firm from the Chamba forest department first in 1949 
and then in the year ig 3 o that as he had no capital of his own be borrowed the sum of 
Rs 30 000 from bis brother and made him a partner with him in this business and that as later on 
he was unable to contribute his share of the capital, the partnership was dissolved on 31st August, 
19,0 and in consideration of a sum ofRs 20,000 he, TJV, relinquished and transferred by means 
of a stamp deed of dissolution made on 10th December, ig 0 o, all his rights in the Chamba 
concern to IV C who thus became the sole owner of all th" goods belonging to this concern in 
Chamba and came into possession of the same 

On 3rd Apnl, 1951, P D lodged a report with the police at Jammu that TJf had prepared 
days"?i ,c accounu for production before the income tax authorities and that he had committed an 
of erson ' m,iczz ' cmcnt UQ der section 406 of the Indian Penal Code The Jammu and Kashmir 
personal 1gnizance 0 f the case and appointed d_A sub-inspector of police to make investigations, 
attaching tOnvestigation the Jammu police came to Chamba on 25th and 26th April, 1951 and 
as the Privy i Ce of the Chamba police seized 269 bags of medicinal herbs worth about Rs 35000 
law unless theysical possession of IV C or his men without reporting to, or obtaining orders from 
the right are t an y olher competent authority IV C protested against the action and asked that 
and not a mere' 6 released; but h,s representations had no effect In the first week of July, 1951 
ure requisites to asiun ’ at the ,nstance of the Jammu police, seized 25 bags of dhup from and in 
P I* _ , ’ On the rgth July, 1951, the District Magistrate of Jammu wrote to the District 

in both but this a asking that the goods seized from the Chamba concern be handed over to the 
inhabitants of a paitate police This request was not comp led with 

J (>875) 24 WR 95 J39 and 130 of ig^a 
a (i9°5) I LR 33 C. 
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Oaaist August, 1951, WC made an application under Article 246 of the Constitution of India 
to the Judicial Commissioner of the State of Himachal Pradesh at Simla praying for the issue of 
one or more writs m the nature o r mandamus directing the respondents to order release of the seized 
goods and to refrain from passing any orders about the extradition of these goods During the 
pendency of the petition another 45 mauads of medicinal herbs were seized by the Chamba police 
at the instance of the Jammu police This seizure was challenged by petition on 20th September 
*95 1, under Article 226 of the Constitution The Judicial Commissioner declined to grant any of 
the reliefs On appeals by special leave, 

Hild, in oideT to determine the legality of the seizure and to determine the point whether there 
had been any infringement of the petitioners fundamental rights it is not necessary to determine the 
true nature of the title in the goods seized The determination of the question whether W C had 
obtained possession fraudulently is not relevant to this mquirV The only point that needs considera 
tion is -whether the-seizures were under authority of law or otherwise, and if they are not supported 
under any provisions of Lavs a wnt or mandamus should be issued directing the rcstorauon of the goods 

It is doubtful whether m view of the provisions of Article 370 of the Constitution any offence- 
committed in Jammu and Kashmir could be investigated by an officer m -charge of a police station 
in the Himachal Pradesh The Jammu police had no jurisdiction or authority whatsoever to carry 
out, investigation without the authority of any law or under the orders of any magistrate passed under 
authority of any law That being so the seizure of the goods from the possession of W C or his ser 
vants amounted to an infringement of his fundamental rights both under Article 19 and Article 31 
of the Constitution and relief should be granted to him under Article 226 of the Constitution 

Appeals by special leave granted by the Supreme Court by its Order dated 
the 39th January, 1952, from the Judgment and Order dated the 26th December, 

1 951, of the Court of the Judicial Commissioner for the State of Himachal Pradesh 
at Simla m Civil Miscellaneous Petitions Nos 12 and 16 of 1951 

Achkm Ram, Senior Advocate {P S Softer and Harbans Singh, Advocates, with 
him) for Appellants 

C K Daphlary, Solicitor General for India (R Ganapalhy Iyer, Advocate, with 
him) for Respondent No 1 

The Judgment of the Court was delivered by 

Mahajan, C J — These are two connected appeals by special leave against 
an order of the Judicial Commissioner Himachal Pradesh dated the 26th 
December, 1951, rejecting two applications for the issue of writs of mandamus and 
certiorari under Article 226 of the Constitution 

The facts giving rise to the two petitions, out of which these two connected 
appeals arise, are these One Tnlok Nath was running a business m Himachal 
Pradesh under the name and style of Himachal Drug Nurseries” for the extrac- 
tion, collection and export of medicinal herbs in the year 1949 He was a part 
ner of Messrs Prabhu Dayal and Gown Shanker of Jammu and Kashmir State 
in timber business earned on in that State under the name and style of “The 
Kashmir Woods It was alleged by thim that the business in Chamba was lus 
exclusive business with which the partnership firm ‘ The Kashmir Woods ” had 
no concern whatsoev er Prabhu Dayal s case was that the firm “ The Kashmir 
Woods was started by him m 1943 as his sole proprietary concern, that later 
on he took Tnlok Nath Mahajan as a partner in this concern, that in the >ear 1949 
Sardar Bhagwan Singh induced the partners of this firm to take up the line 
of crude drugs and herbs which was his line, that a new firm Himachal Drug 
Nurseries” was started as a child concern of The Kashmir 'Woods’ with Bhagwan 
Singh as one of the partners, that after preliminary investigation it was decided to 
take up this work at Chamba and in pursuance of this decision two leases of two 
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forest divisions were taken on behalf of the Jammu firm, one in the name of Bhagwan 
Singh and another in the name of Tnlok Nath but the finance for this undertaking 
was supplied by the parent firm at Jammu It was alleged that subsequently Tnlok 
Nath manipulated the Ja mm u books showing a bogus investment of his elder 
brother Wazir Chand amounting to R$ 30000 in the firm “Kashmir Woods” 
and that fraudulently and by manipulating the books and by entering into certain 
agreements Tnlok Nath made Wazir Chand the sole owner of “Himachal Drug 
Nurseries” and transferred the Chamba concern to him without the knowledge of 
the other partners These assertions were not accepted by \Vazir Chand or Tnlok 
Nath Their case was, that Tnlok Nath was the sole owner of the Chamba concern, 
that he obtained the leases m his own name and not for the Jammu firm from 
the Chamba forest department, first m the year 1949, and then in the year 1950, 
that as he had no capital of his own, he borrowed a sum of Rs 30,000 from his 
brother and made him a partner with him m this business and that as later on he 
was unable to contnbute his share of the capital, the partnership was dissolved on 
31st August, 1950, and in consideration of a sum of Rs 20,000 he, Tnlok Nath, 
relinquished and transferred by means of a stamped deed of dissolution made 
on 10th December, 1950, all his rights in the Chamba concern to Wazir Chand 
who thus became the sole owner of all the goods belonging to this concern in 
Chamba and came into possession of the same 

On the 3rd April, 1951, Prabhu Dayal lodged a report with the police at Jammu 
that Tnlok Nath had prepared duplicate accounts for production before the income- 
tax authonties, and that he had committed an offence of embezzlement under 
section 406 of the Indian Penal Code The Jammu and Kashmir State police took 
cognizance of the case and appointed Amar Nath, sub inspector of police, to make 
investigation During the investigation the Jammu police came to Chamba on 
25th and 26th April, 1951 and with the assistance of the Chamba pobce seized 269 
bags of medicinal herbs worth about Rs 35,000 and in actual physical possession 
of Wazir Chand or his men without reporting to, or obtaining orders from, any 
magistrate or any other competent authority The goods were handed over to 
different superdars at different stations in the State of Himachal Pradesh Wazir 
Chand vehemently protested against these seizures alleging that the action taken 
was illegal and without jurisdiction and that the goods should be released but his 
representations had no effect 

In the first week of July, 1951, the Chamba police again, at the instance of the 
Jammu police., seized- 2*, haigv of dhul} from. and. in. the. Tpixxrxxj/uj. of Cband- 

and these were also handed over to the same superdars On the 19th July, 1951, 
the District Magistrate of Jammu wrote to the District Magistrate of Chamba 
asking that the goods seized from the * Himachal Drug Nurseries” be handed over 
to the Jammu and Kashmir State police This request has so far not been complied 
with 

On the 2 1 st August, 1951, Wazir Chand made an application under Article 
■226 of the Constitution of India to the Judicial Commissioner of the State of Huna 
chal Pradesh at Simla praying for the issue of one or more writs m the nature of 
mandamus directing the respondents to order the release of the seized goods and to 
refrain from passing any orders about the extradition of these goods During the 
pendency of this petition another 45 maunds of medicinal herbs were seized by the 
Chamba police at the instance of the Jammu police This seizure was challenged 
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by a second petition on 20th. September, 19^1, under Article 226 of the Consti- 
tution 

The Judicial Commissioner disposed of both these petitions by a single judg- 
ment He declined to grant any of the reliefs asked for by the appellant The 
ground of the decision appears from the following quotation from his judgment — 
“ la order to find whether the entries in those books of account w ere genuine or forged or what 
the effect of those entries on the alleged ngbt of \\ azir Chand was or whether the agreements set op 
bv Wazir Chand were genuine or for consideration it would be necessarj that aL these persons, and 
such witnesses as they might deem it necessary to produce m support of their respective allegations* 
should appear in the witness box A number of affid avits have been filed on behalf of either party — 
those of \Y mu Chand and certain alleged employees of the Himachal Drug Jsutse’ies on behalf of the 
petitioners, and of Prabhu Dayal, Gaun Shankar, Bhagwan Singh and a head constable of the 
Jammu and Kashmir police on behalf of the respondents, but the truth or falsity of the contents of 
those affidavits c ann ot be ascertained without the deponents b-ing subjected to cross-examination . . 
I would not go so far as to hold that the petitioners have failed to prove that they hat e any right 
title or interest in the goods seized It will not be fair to do so ® the present summary proceedings 
But this much must certainly be said that it is not possible for this Court, on the material placed 
before it, or which could possibh be placed in these summary proceedings, to come to a finding 
w hether the petitioners have the ngbt to claim the reliefs praj ed for by them The proper remedy 
for them therefore is not by way of a petition under Article 216 of the Constitution of India, but by 
any other action f ; , a civil suit, which mav be open to them ’ 

It was contended before us that the learned Judicial Co mm i s sioner was in 
error m t hink i ng that in order to determine the legality of the seizures and to deter- 
mine the point whether there had been any infringement of the petitioner's funda- 
mental rights it was necessan to determine the true nature of the title in the goods 
seized and that the petitioner could not be granted any relief till he was able to 
establish this It was argued that the goods having been seized from the actual 
possession of the petitioner or his servants, the Chamba concern, being admittedly 
under the exclusive control of Trtlok Nath or Waztr Chand, the determination of 
the question whether Wazir Chand had obtained possession fraudulently was not 
relevant to this inquiry, and that the only point that needed consideration was 
whether the seizures w ere under authority of law or otherwise, and if they were 
not supported under any provisions of law, a writ of mandamus should have 
issued directing the restoration of the goods so seized 

It seems to us that these contentions are well founded The Solicitor General 
appearing for the respondents was unable to draw our attention to any provision 
of the Code of Criminal Procedure or anv other law under the authontv of which 
these goods could ha\ e been seized by the Chamba police at the instance of the 
Jammu police Admittedly these seizures were not made under the orders of any 
magistrate The provisions of the Code of Criminal Procedure authorizing the 
Chamba police to make a search and seize the goods are contained in sections 51, 
96, 98 and i6 0 None of these sections however has anv application to the facts 
and circumstances of this case Section 51 authorizes in certain circumstances 
the search of arrested persons In this case no report of the commission of a cogniza- 
ble offence had been made to the Chamba police and no complaint had been lodged 
before any magistrate there and no warrant had been issued by a Chamba magis- 
trate for making the search or for the arrest of any person That bem^ so, sections 
51, 96 and 98 had no application to the case Section i6 a again is not attracted to 
the circumstances of this case because it provides that if an officer in charge of a 
police station has reasonable grounds for believing that anything necessary for 
the purposes of an wsesUga'wn into any ojfente icksch he u cythoni td to trxesbgaU, may 
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be found in any place within the limits of the police station of which he is m charge j 
or to which he is attached, and that such thing cannot m his opinion be otherwise 
obtained without undue delay, such officer may, after recording m writing the 
grounds of his belief and specifying m such writing, so far as possible the thing for 
■which search is to be made, search or cause search to be made, for such thing in any 
place within the limits of such station The Chamba police was not authorized 
to investigate the offence regarding which a report had been made to the Jammu 
and Kashmir police It is doubtful whether in view of the provisions of Article 
370 of the Constitution any offence committed in J amm u and Kashmir could be 
investigated by an officer m charge of a police station m the Himachal Pradesh 
The procedure prescribed by the section was not followed The Jammu and 
Kashmir police had no jurisdiction or authority whatsoever to carry out mvestj 
gation of an offence committed in Jammu and Kashmir in Himachal territory 
Without the authority of any law or under the orders of any magistrate passed 
under authority of any law No such authority was cited before us The whole 
affair was a hole and-comer affair between the officers of the Kashmir police and 
of the Chamba police 'Without any reference to any magistrate It is obvious 
that the procedure adopted by the Kashmir and the Chamba police was in utter 
violation of the provisions of law and could not be defended under cover of any 
legal authority That being so, the seizure of these goods from the possession 
of the petitioner or his servants amounted to an infringement of his fundamental 
rights both under Article 19 and Article 31 of the Constitution and relief should 
have been granted to him under Article 226 of the Constitution 

All that the Solicitor General could urge in the case was that on the allega 
tion of Frabhu Dayal, the goods seized in Chamba concerned an offence that had 
been committed in Jammu and being articles regarding which an offence had 
been committed, the police was entitled to seize them and that Wazir Chand had 
no legal title in them Assuming that that was so, goods m the possession of a 
person who is not lawfully in possession of them cannot be seized except under 
authority of law, and m absence of such authority, Wazir Chand could not be 
deprived of them On the materials placed on this record it seems clear that 
unless and until Prabhu Dayal proved his allegations that the Chamba concern 
was part and parcel of the Jammu partnership firm (which fact has been denied) 
And that Tnlok Nath who was admittedly one of the partners had no right to 
pid Wazir Chand m possession of the property, no offence even under section 406 
could be said to have beer committed about this property The Jammu police 
■without having challanned any of the accused before a magistrate in Jammu, and 
without having obtained any orders of extradition from a magistrate (if the offence 
was extraditable) could not proceed to Chamba and with the help of the Chamba 
police seize the goods and attempt to take them to Jammu by a letter of request 
Written by the District Magistrate of Jammu to the District Magistrate of Chamba 
Lastly it was argued that the petitioner made an application under section 
5 2 3 > Criminal Procedure Code, to the magistrate and that application was dismissed 
and that a petition for revision against that order was still pending, and that when 
another remedy had been taken Article 226 could rot be availed of This con 
tention cannot be sustained, firstly in view of the fact that section 523 has no 
application to the facts and circumstances of this case, and the magistrate had 
no jurisdiction to return these goods to the petitioner Secondly, the revision 
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application "has been -dismissed on the ground that there was no jurisdiction in 
this case to grant relief to the petitioner under section 523 

For the reasons given above we allow this appeal, set aside the order of the 
Judicial Commissioner and direct an appropriate writ to issue directing the resto- 
ration to the petitioner of the goods seized by the police The appellant will have 
Tns costs of the appeals and those incurred by him in the Court of Judicial 
Commissioner 

Agent for Respondent No 1 R H Dhebar 

Appeal allowed 

SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — Mehr CraND Mahajan, Chief Justice, B K Mukherjea,Vivian 
Bose, N H Bhagwati and T L V enkatarama Ayyar, JJ 
Dinabandhu Sahu Appellant* 

v 

Jadumom Mangaraj and others Respondents 

RepresenMson of the PtotU Act (XLII1 of ig 3 i) sect ons 81 83(1 S 3 end go (4)— Scope — Election 
petition sent by registered post reaching the Elect on Tribunal at Delhi one day beyond the period prescribed — 
Discretion to condone delay — If can be exercised suo motu — Vrrjcatwn of petition defective — Order for amend 
merit — Discretion to pass — Interference w th by Court — Cons’- tution of India ig 3 o Article 136 — Appeal 
under — Scope 

The Supreme Court does not, when hearing appeals under Article 1 36 sit as a Court of further 
■app-al on facts and does not interfere with findings given on a consideration of the evidence, 
unless they are perverse or based on no evidence This is particularly so when the findings under 
challenge are those of Election Tribunals Where the findings that a candidate for election got 
another candidate to withdraw on a promise to get him employment and that he had used a bus 
Tor conveying voters to the polling booths are supported by the evidence, they are not open to 
attack in an appeal to the Supreme Court under Article 136 of the Constitution 

The proviso to section 83 of the Representation of the People Act («9 3 t) does not contemplate 
■the Election Commiss on giving to the respondent nouce of the petition for condonation of the delay 
(in presenting an election petition), or the holding' of an enquiry as to the sufficiency of the grounds 
in his presence before passing an order under it The policy underlying the provision is to treat the 
question of delay as one between the Election Commission and the pctiUoner and to make the deci- 
sion of the Election Commission on the question final and not open to question at any later stage of the 
proceedings The scope of the power conferred on the Election Tribunal under section 90 (4) is that 
it overrides the power conferred on the Election Commission under secnon 83 to dismiss the peti 
boo It does not extend further and include a power in the Election Tr bunal to review any order 
pa^ed' by the Election Commission under section 83 ot’uie Act il the Election Commission can 
pass a final order condoning delay without not.ee to the respondent there is no reason why it 
should not pass such an order suo motu In this respect, the posiuon under the proviso to section 
83 is materially different from that under section 5 of the Limitation Act under which an order 
cxcusmg delay is not final and is liable to be questioned by the respondent at a later stage 

The effect of an order under secnon 90 (4) by the ElecUon Tribunal declining to d-snuss the 
pet tion on the ground of delay or defecuve verification is clearly to condone those defects It is 
a matter of discrenon with the Election Tribunal either to dismiss the petition for de r ecove 
verification or not tVhere the Election Tribunal directed the verification to be amended and 
further declined to dismiss the petition under section 90 (4) for defective verification the Court 
will not interfere m an appeal under Article 136 of the Constitution 

Appeal by special leave granted by the Supreme Court of India by its Order 
dated the i ith December, 1953, from the Judgment and Order dated the t 6 th 


C-Yi' Appeal No i, of 1934 


33rd April 1934 
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November, 1953, of the Election Tribunal, Cuttack, in Election Case No 4 of 
1952 

A S K Iyengar, Senior Advocate (V A Sethi, B A P Sinha, S B Jathar 
and S S Shukla, Advocates, with him) for Appellant 

S P Sinha, Senior Advocate ( R Patnaik and A G Prasad, Advocates, with 
lum) for Respondent No 1 

J N Bannerjt, Senior Advocate (A Patnaif. and Ratnaparkhi Anant Govind y 
Advocates, with him) for Respondent No 2 

The Judgment of the Court was delivered by 

Venkalarama Ayyar, J — This is an appeal by special leave against the order 
of the Election Tribunal, Cuttack, setting aside the election of the appellant to 
the Legislative Assembly, Orissa, from the Kendrapara Constituency Four 
persons, the appellant and respondents 1 to 3 w ere duly nominated for election 
to the seat One of them Loknath Das (the third respondent herein), withdrew 
his candidature, leaving the contest to the other three At the election which 
was held between 9th and 15th January, 1952, the appellant secured the largest 
number of votes and was declared elected 0 Tlie respondent, Jadumom Manga- 
raj, then presented a petition under section 81 of the Representation of the People 
Act (Act No XLIII of 1951) alleging various corrupt practices on the part of 
the appellant, and praying that the election might be set aside The last date for 
presenting the petition was 4th April 1952 It was delivered at the post office at 
Cuttack on 3rd April, 1 952, for being sent by registered post, and actually reached 
the Election Commission at Pelhi on 5th April, 1952, a day beyond the period 
prescribed It was also defective in its verification Section 83 (1) of the Act 
enacts that the petition should be verified in the manner laid down m the Civil 
Procedure Code for the verification of the pleadings Order 16, rule 15 sub- 
clause (2) of the Civil Procedure Code provides that * the person verifying shall 
specify by reference to the numbered paragraphs of the pleading what he verifies 
on his own knowledge and what he verifies upon information received and believed 
to be true The verification in the petition did not specify which of the para- 
graphs were verified on personal knowledge and which, on information received 
and believed to be true On 2nd July, 1952, the Election Commission passed 
an order condoning the delay in the presentation of the petition By another 
communication dated 3rd July, 1952, it drew the attention of the petitioner to 
the defect in the verification and suggested that he might apply to the Tribunal 
Tor amending it On 15th July, 1052, an order was passed under section 86 of 
the Act appointing the Election Tribunal, Cuttack, for the hearing of thepetition 
The petitioner then applied to the Election Tribunal for amending the verification- 
That was ordered, and the verification was amended on 24th July, 1952 so as to 
conform to the prescriptions laid down in Order 16, rule 15 (q), Civil Procedure 
Code 

In the written statement filed by the appellant, he raised the contention that 
as the petition was presented out of tune and as the verification was defective, 
it was liable to be dismissed by the Election Commission under section 85 of the 
Act, and that, m consequence, the Election Tribunal ought to dismiss it as not 
maintainable Disagreeing with this contention, the Election Tribunal pro- 
ceeded to hear the petition on the merits, and by its judgment, dated 16th November 
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*953 held by a majority that three of the corrupt practices set out m the petition 
had been established against the appellant They ysere (1) that the appellant 
had, m violation of section 123 (t) of the Act, induced the third respondent to 
withdraw from the election on a promise to get him emptovment , (2) that he 
had, m breach of section 123 (6) of the Act, used Bus Ao O R.C 1545 for con- 
\ eying the electors to polling booths , and (3) that he had, m contra\ention or 
section 123 (8) of the Act, obtained the assistance of Extra Departmental Avents 
in branch post offices and of Presidents of Chouhidan Union m canvassing for 
him m the election, the\ being in the view of the Election Tribunal, Go\ eminent 
servants as defined in that provision On these findings, the Election Tribunal 
passed an order setting aside the election of the appellant The matter now conies 
before us on special leave under Article 136 of the Constitution 

It is obvious that any one of these findings, if accepted, would be sufficient 
to support the order of the Election Tribunal With reference to the last of the 
findings, it is possible to urge with some force that Extra Departmental Agents 
and Presidents of ChauSadarv Union are not, having regard to their functions r 
Government servants, and that accordingly there was no contravention of sec- 
tion 123 (8) But the position is different as regards the other tw o findings Thev 
are pure questions of fact, depending on appreciation of evidence Mr hnshna- 
awasu Avyaagar, learned counsel for the appellant, argued that the conclusions 
of the majont\ were not justified b} the evidence on record and that the find- 
ings of the third member in his dissentient opinion, were the nght ones to come 
to But this Court does not, when hearing appeals under Article 136, sit as a 
Court of further appeal on facts, and does not interfere with findings given on a 
consideration of the evidence, unless the} are perverse or based on no evidence 
This is particularly so, when the findings under challenge are those of Election 
Tribunals The findings in tbs case that the appellant got the third respondent 
to withdraw on a promise to get him employment, and had used Bus \o O R. C 
1545 f° r conveying voters to the polling booths, are supported b\ the evidence, 
and cannot be characterised as perverse, and are therefore not open to attach m 
this appeal 

In tbs \iew, counsel for the appellant concentrated on the issues relating- 
to the maintainability of the petition He contended that as the petition was 
not presented within the time as required b> section 81 of the Act, it was liable 
to be dismissed under the mandator} provision in section 8 0 , and that when the 
matter came before the Election Tribunal, its jurisdiction was onl} to pass the 
order ishich the Election Commission ought, to have passed, and that the peti- 
tion should accordingl} hay e been dismissed in Imtne as not maintainable The 
proviso to section 8 0 of the Act runs as follows 

Provided that if a person mating die petition satisfies the Ejection Commission that Sufficient 
cau>e costed for bis failure to present the petition within the period prescribed therefor the Election 
Commission mas m its discretion condone such failure 

It was in exercise of the discretion vested in it under this provision that the 
Election Commission condoned the delay b} its order, dated 2nd July, 1932 It 
is not disputed that if this order is valid, there can be no question of dismissing 
the petition, on the ground of dela.} The contention, of Mr Kxvshnaswami Vaannar 

is that the order is not valid, because it was passed not on an} application of 
the part} praying that the dela} might be excused but no reato , and such an apph- 
R— 79 
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cation, it is contended, is a condition to the exerase of jurisdiction under that 
proviso Support for this contention was sought in the decisions under section 5 
of the T .imi tation Act, holding that it was incumbent on the party praying that 
delay might be excused under that section to clearly allege and strictly prove the 
grounds therefor We are not impressed by this contention As was pointed 
out by this Court in Jagan balk v Jasnant Singh, 1 the rights under litigation in 
these proceedings are not common law rights but rights which owe their existence 
to statutes, and the extent of those rights must be determined by reference to the 
statutes which create them The proviso to section 85 does not contemplate the 
Election Commission giving to the respondent notice of the petition for condo 
nation of the delay, or the holding of an enquiry as to the sufficiency of the grounds 
in his presence before passing an order under it The policy underlying the 
provision is to treat the question of delay as one between the Election Commission 
and the petiUoner, and to make the decision of the Election Commission on the 
question final and not open to question at any later stage of the proceedings 
Under section go (4) of the Act, when the petition does not comply with the re- 
-quirements of section 81, section 83 or section 117, the Election Tnbunat has a 
discretion either to dismiss it or not ‘ notwithstanding anything contained in sec- 
tion 8 0 * The scope of the power conferred on the Election Tribunal under 
section go (4) is that it overrides the power conferred on the Election Commission 
under section 85 to dismiss the petition It does not extend further and include 
a power in the Election Tribunal to review any order passed by the Election Com- 
mission under secuon 85 of the Act The words of section go (4) are, it should 
be marked notwithstanding anything contained in section 8 3 ” and not ( ‘ not- 
withstanding anything contained in section 85 or any order passed thereunder ” 
An order of the Election Commission under section 85 dismissing a petition as 
barred wall, under the scheme of the Act, be final, and the same result must follow 
under section go (4) when the order is one excusing the delay Section 90 (4) 
will be attracted only when the Election Commission passes the petition on to the 
Tribunal without passing any order under section 85 If the Election Commission 
can thus pass a final order condoning delay without notice to the respondent there 
is no reason why it should not pass such an order suo motu In this respect, the 
position under the proviso to section 85 is materially different from that under 
section 5 of the Limitation Act, under which an order excusing dela> is not final, 
and is liable to be questioned by the respondent at a later stage [ Vide the decision 
of the Privy Council in hnshnasami Pamkondar v Romas ami ChtUiar *] 

V. -was. ar.igjA-i vr. ‘Aws 'etc rt ♦hit xzii krz. 'iv/iiwcA ivo/fitj 

even if the Election Commission should choose to condone delays — it might be of 
years — , and that that would result in great hardship But the proviso advisedly 
confers on the Election Commission wide discretion m the matter, and the obvious 
intention of the legislature was that it should be exercised With a view to do 
justice to all the parties The Election Commission might therefore be trusted 
to pass the appropriate order when there is avoidable and unreasonable tfelay 
That a power might be liable to be abused is no ground for denying it, when the 
statute confers it, and where there is an abuse of power by statutory bodies, the 
parties aggrieved arc not without ample remedies under the law With parti - 

1 (1954) SC J (>934) 1 MIJ 480 2 (1917) 34 MX.J 63 L.R.45I.A 25 
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cular reference to the order, dated 2nd July, 1952, it is difficult to come to any 
conclusion other than that in passing that order the discretion under the proviso 
■to section 85 has been properly exercised The petition had been presented at 
the post office one day earlier, and reached the Election Commission one day later 
than the due date Even if the matter had to be judged under section 5 of the 
Limitation Act, it would have been a proper exercise of the power under that 
section to have excused the delay As was observed in the Full Bench decision 
m Knshna v Chatkappan 1 in a passage which has become classic, the words 
“ sufficient cause ” should receive “ a liberal construction so as to advance sub- 
stantial justice when no negligence nor inaction nor want of bona flits is imput- 
able to the appellant” We have, therefore, no hesitation m holding that the 
order, dated and July, 1952, is on the facts a proper one to pass under the proviso 
to section 85 

It was also argued for the appellant that the power conferred by the pro- 
viso to section 85 could, on its true construction, be exercised only when the peti- 
tioner moved the matter in person, and as the Election Tribunal had found that 
that was not done, there was no jurisdiction in the Election Commission to pass 
the order which it did We do not see anything m the language of the section 
to support this contention. While the proviso requires that ‘ the person making 
the petition” should satisfy the Election Commission that there was sufficient 
cause for dela>, it does not require that he should do so in perron And there 
is nothing in the character of the proceedings requiring that the petitioner should 
make the representations under that proviso in person It is only a question of 
satisfying the Election Commission that there was sufficient ground for excusing 
the delay, and that could be done otherwise than by the personal appearance of 
the petitioner "None of the objections advanced against the validity of the order 
dated 2nd July, 1952, being tenable, the contention that the petition was liable 
to be dismissed under secuon 85 as presented out of time must be rejected 

There is another ground on which also the contention of the appellant that 
the petition is not maintainable should fail When the election petition came 
before the Election Tribunal by virtue of the order under section 86 of the Act, 
the appellant moved for its dismissal under section 90 (4) on the grounds, firstly 
that it was not presented within the time prescribed by section 81, and secondly, 
that it was not verified m accordance with section 83 , but the Election Tribunal 
declined to do so If it was within the competence of the Election Tribunal to 
pass such an order, that would itself fumi'h a complete answ er to the contention 
of the appellant that the petition was not maintainable Mr Knshnaswamt 
Ayyangar sought to get over this difficulty by contending that the order of the 
Election Commission sending the petition for hearing by the Election Tribunal 
under section 86 of the Act was without jurisdiction, because an order under that 
section could be passed only when the petition is not liable to be dismissed 
under section 85 as when the requirements of section 81, 83 or 117 are compiled 
With , but that when those provisions are not complied with, its only power under 
that Act was to dismiss it under section 85 , that, in consequence, the Election 
Tribunal acquired no jurisdiction to hear the petinon by virtue of that order, and 
that all the proceedings taken under it cu lmin ating m the order now under appeal, 
were a nullity This contention is, in our judgment, wholly untenable The 
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jurisdiction to pass an order under section 86 arises “ if the petition is not dismissed 
under section 85 ” That has reference to the factual position whether the peti- 
tion was, m fact, dismissed under section 85 and not to the legal position whether 
it was liable to be dismissed That is the plain meaning of the words of the sec- 
tion, and that is made plainer by section 90 (4) which provides that, 

‘ Notwithstanding anything contained in section 85 the Tribunal may dismiss an election peti- 
tion which does not comply with the provisions of section 81, section 83 or section 11 7 ”, 

This provision clearly contemplates that petitions which are liable! to be dismissed 
for non-compliance with section 81, 83 or 117 might not hate been so dismissed, 
and provides that when such petitions come before the Election Tribunal, it is 
a matter of discretion with it to dismiss them or not The power of the Election 
Tribunal to condone delay in presentation or defective verification is thus un- 
affected by the consideration whether that petition was liable to be dismissed by 
the Election Commission under section 85 The effect of an order under section 
90 (4) declining to dismiss the petition on the ground of delay or defective verifi- 
cation is clearly to condone those defects 

In the instant case, with reference to the plea of limitation the position 
stands thus The delay was condoned by the Election Commission under the 
proviso to section 85, and by reason of that order, the question is, as already held, 
no longer open to consideration at any later stage Even assuming for the sake 
of argument that the Election Commission had no jurisdiction to pass an order 
of condonation suo motu, and further accepting the finding of the Election Commis- 
sion that the order, dated 2nd July, 1932, was so made, and that it was therefore 
a nulhty, when the matter came before the Election Tribunal by transfer under 
section 86, it had jurisdiction to pass appropriate orders under section 90 (4), and 
its order declining to dismiss the petition is sufficient to condone the defect 

The position as regards verification is slightly different There is no pro- 
vision corresponding to the proviso to section 85 conferring express power on 
the Election Commission to permit amendment of the verification Whether it 
has inherent power to permit such amendment, it is not necessary to decide, 
because when it did not, in fact, dismiss the petition under section 85 for not com- 
plywg with section 83 and passed an order under section 86 appointing an Election 
Tribunal for the hearing of the petition, the matter is thereafter governed by 
section 90 (4) of the Act, and it is a matter of discretion with the Election Tribunal 
either to dismiss the petition for defective verification or not In the present case, 
the Election Tribunal directed the verification to be amended on Q4th„Tulv. 11152 
and further declined to dismiss the petition under section 90 (4) for defective veri- 
fication These are not orders with which this Court will interfere in appeal 
under Article 1 36 of the Constitution 

The objection to the maintainability of the petition on the ground of delay 
m presentation and of defective verification must therefore be overruled, and this 
appeal dismissed with costs 


Appeal dtsmuscd* 
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SUPREME COURT OF INDIA 
(Original Jurisdiction) 

Present — -Mehr Chand Mahajan, Chief Justice, S R Das, Vivian Bose, 
N H Bhagwatx and T L Venkatarama Ayyar, JJ 

Suraj Mall Mohta and Co Petitioner* 

v 

A V Visvanatha Sastn and another Respondents 

Taxation of Income {Incest gation Commission) Act (XAA of 1547) Section 5 (4) — Has become coid after 
the coming into force of the Constitution of Wa by reason of Article 14 

Wa-a India beam a Sovereign Republic on 36th January ig 3 o the val dity of all law's had 
to be tested ott the touchstone o‘ the new Constitution and all laws made before the coming into force 
of the Constitution have to stand the test for their validits on the provisions of Part III of the Consti 

Sub-section (4) of section 5 of the Taxation of Income (Ins estimation Commission) Act (XXX 
of 1947' offendi against the guarantee of equal protection of the lawn gnen m Article 14 of the Consti 
tution Both section 34 of the Indian Income-tax Act and sub-section (4) or section 3 of Act 
(XXX of 1947) deal with all persons who have similar characteristics and similar properties the 
common characteristics being that they are persons who have not trul> disc osed their income and 
have evaded payment of taxation on income There arc substantial differences between the proce- 
dures under section 34 of the Income Tax Act and section 5 (4I of Act (XXX of 1947) and the 
different procedure under the Utter operates to the detriment of the persons dealt with 
Accordingl> sub section (4) of section 5 and the procedure prescribed by Act (XXX of 1947) in so 
far as xt affects the persons proceeded against under thatsub-secuon being a piece of discnmjiatory 
legislation offends against the provisions of Annie 14 of the ConstituUon and is thus \oid and 
unenforceable 

The question as to validity of section 5 (1) of Act (XXX of >947! or whether sAnon 6 (5) of 
that Act offends against the provisions o f Article 20 (3) of the Constitution left open 

Petition under Article 32 of the Constitution of India for the enforcement of 
fundamental rights 

P R Das and K P Khaitan, Senior Advocates, (B P Maheskwan , Advocate, 
with them), for Petitioner 

C K Daphtary , Solicitor General for India, ((Poms A Mehta and P C Cokhale , 
Advocates, with him), for Respondents 

The Judgment of the Court was delivered by 

Mahajan, C J — The principal question canvassed in this case is whether 
certain sections of the Taxation on Income (Investigation Commission) Act, 1947, 
K, (Act XXX of 1947) have become void from the date of the commencement 
of the Constitution of India by reason of Article 14 of the Constitution 

The petitioner Suraj Mall Mohta &. Co , Ltd is a company registered under 
the Indian Companies Act Suraj Mall Mohta is also the managing director of 
another company Messrs Jute and Gunny Brokers, Ltd A reference had been 
made by the Central Government under the provisions of section 5 (1) of the Act 
before 1st September, 1948, of the case of Messrs Jute and Gunny Brokers, Ltd , 
to the Investigation Commission appointed under Act (XXX of 1947) During 
the investigation of that case which was numbered 831/30 m the records of the 
Commission, and dunng the investigation of some other cases similarly referred 
to the Commission, it was said to have been discovered that the petitioner com- 
pany had made secret profits which it had not disclosed and had thus evaded taxa tion 
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On the 28th August, 1953, a report to this effect was made by the Commission to 
the Central Government under the provisions of section 5 (4) of the Act requesting 
that the case of the petitioner along With the cases of Suraj Mall Mohta and other 
members of his family may be referred to the Commission for investigation 

On the 9th September, 1953, the Central Government referred these cases 
to the Investigation Commission under the provisions of section 5 (4) of the Act 
and these were numbered 831/64-69 on the records of the Commission On 
the 15th of September, 1953, the Commission notified the petitioners that their 
cases had been referred for investigation and they were called upon to furnish, 
certam material, as detailed in Annexurc “ B ” of the petition, to the Commission 

On the 1 2th April, 1954, the present petition under Article 32 of the Consti- 
tution! was filed for the issue of appropriate writs restraining the Commission from 
taking any action against the petitioner under the provisions of (Act XXX of 
1947), on the ground that the provisions of sections 5 (1), 5 (4), 6, 7 and 8 of Act 
(XXX of 1947) had become void, being discriminatory m character after the 
coming into force of the Constitution of India 

In order to appreciate the respective contentions raised and canvassed before 
us on behalf of the petitioner company and the State, it is necessary to set out some 
of the relevant provisions of the Act The object of the Act as stated in its Pre- 
amble was to ascertain whether the actual incidence of taxation on income in 
recent years had been in accordance with the provisions of law and whether the 
procedure for assessment and recovery of tax was adequate to prevent evasion 
thereof Section 3 authorizes the Central Government to constitute a Commis- 
sion, to be called the Income tax Investigation Commission, its duty being (a) 
to investigate and report to the Central Government on all matters relating to taxa- 
tion on income, with particular reference to the extent to whtch the existing law- 
relating to, and procedure for, the assessment and collection of such taxation is 
adequate to prevent the evasion thereof, (6) to investigate in accordance with 
the provisions of this Act any case or points in a case referred to it under section 5 
The composition of the Commission is set out in section 4 Section 5 of the Act 
reads as follows — 

5 (0 The Central Government may at an> time before the first dav of September, 1948 

refer to the Commission for investigation and report any case or points in a case in which the Central 
Government has pnma facie reasons for believing that a person has to a substantial extent evaded pay 
ment of taxation on income, together with such material as may be available m support of such belief,, 
and may at any time before the first d^v of S^ritcmbe^. Ihc Cnmiriminn for xhr with- 

drawal o r any case or points in a case thus referred 

(a) 

(3) No reference made by the Central Government under sub section {1) at any time before- 
the first d?y of September, 1 948, shall be called to question, nor shall the sufficiency of the material 
on which such a reference has been made be investigated m any manner by any Court 

(4) Ity 1 1)16 course of investigation into any case or points in a case referred to it under sub- 
section (1) t»e Commission has reason to believe — 

(a) that ^>me person other than the person whose case is being investigated has evaded pa>- 
ment of taxation's on income, or 

(A) that !omc\p° mt s other than, those referred to it by the Central Government in respect 
of any case also requA e investigation, it may male a report to the Central Government stating it* 
reasons for such belief aV)d on receipt of such report the Central Government shall notwithstanding 
anything contained in suV'* itctlon (1), forthwith refer to the Commission for investigation the case or 
such other person o sucl\ additions! points as may be indicated in that report.” 
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The powers possessed by the Commission while conducting an investigation are 
provided for m section 6 which is in these terms 

6 (i) The Commission shall base power to require any person or banking ot other company 

to prepare and furnish on ot before a specified date written statements of accounts and affairs verified 
in such manner as may be prescribed by the Commission and if so requ_rcd by the Commas on alio 
dulv verified by a qualified auditor giving information on such points or matters as in the opinion 
of the Co m mi ss ion may directly or indirectl> be useful for or relevant to any case referred to it 
and any person or banking or other company so required shall be bound noti ithstandmg anv law 
to the contrary to comply with such requirement 

(a) The Commiss on shall also have power to administer oaths and shall have aj. the powers 
of a Civil court under the Code of Civil Procedure 1908 for the purposes of taking es dence on oath 
enforcing the attendance of witnesses and of persons whose cases are being investiga *d compelling 
the production of documents and issuing commiss ons for the e-c-muiat on of vn'iv'scs 

(3) If in the course of any investigation it appears to the Commiss on to be necessary to examine 
anv accounts or documents or to interrogate any person or obtain anv statements from any person 
the Commission may authorize any income tax authontv not below the rank of Income tax Officers 
in that behalf 

(4) The authorized official shall subject to the direction o r the Commission have the same 
powers as the Commission under sub-sections ( 1) and (a) and any person having charge or custody o f 
accounts or documents required to be examined shall notwithstanding anything m any lav to the 
contrary be bound to produce them 

(5) If any person whose case or the po nts in whose case is or are being investigated by the 
Comnvssion refus« or fails to attend in person in compliance \ ith a notice in that behalf du-v served 
upon him or to give anv evidence or to answer questions or to produce documents or to prepare and 
furnish statements when ea'led upon to do so the Commission may if satisfied that the refusal or 
failure was wilful close the investigation of the case and proceed to draw up its report on the tie 
or on the points to the best of its judgment and may in its discretion a, so direct that such sum as it 
may specify in the direction shall be recovered from the person by way of penalty for the refusal or 
failure without prejudice to any penalty under the Indian Income-tax Act 1922 

( 6 ) 

(7) Where in the opinion of the Commission any person or banking or other company is like!' 
to be in possession of any information or document which may directly or indirectly be useful for 
or relevant to any case referred to it or any case likely to be p reported by the Commission to the Central 
Gov r in ment under the provis-ons of sub-section (4) of section 5 the Commission and subject to the 
direction o f the Commission an authorized official mav make enquires m such manner as it or he 
may deem fit and obtain from such person or banking or other coropanv statements on oath or other 
wise on such points or matters as mav be specified and for the purpose of any such enquire the Com 
mission and the authorized officia 1 shall have all the pov ers conferred on them bv sub-sections fl' 

( > ') ( 3 ) and (4I 

*8) All materials gathered by the Commiss on or the authorised official and materials acccm 
panymg the reference under sub-section (1! of s cuon 5 mav be brought on record at such stage as 
the Commiss on may think fit 

The procedure to be followed by the Commission is contained in section 7 
which provides that subject to the provisions of this Act the Commission shall have 
power to regulate its own procedure and that the powers of the Commission under 
sub sections (1) (2) (3), (7) and (8) of section 6 and sub sections (2) (4) and (6) 
of this section « e section 7 may be exercised by an} member thereof authorised 
by the Commission m this behalf Sub section (2) of section 7 provides as follows 
7 (2) In making an mvesjgatioo arnder clause ( 4 ) of section •> the Cc minis' cn shaj act 

in accordance with th pnne pies of natural jus tic shall follow as far as practicable the pnne pies 
of the Indian Evidence Act 1872 and shall give the person whose case is bemg investigated a reasons 
bit opportunity of rebutting any evidence adduced against him and the power of the Commiss on 
to compel production of documents s hal l not be subject to the lumta on imposed by sect on 130- 
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of the Indian Evidence Act 1872 and the Commission shall be deemed to be a court and its proceed- 
ings legal proceedings for the purposes of sections 5 and 6 of the Bankers’ Books Evidence Act, t8gi 11 

Sub-section (3) of section 7 is in these terms — 

7 (3) Any person whose case is being investigated by the Commission may be represented 

by a pleader, a registered accountant or an emp’ovee duly authorised to act on his behalf provided 
that no person shall he entitled to be present or to be represented in the course of an enquiry under 
sub-sections (3) and ^7) of section 6 

The result of these provisions is that when the Commission is collecting the materials 
from different sources against the assessee he is not entitled to be present at those 
stages and take part in the enquiry, but after the material is ready and is placed 
on the record then he can be present and has to be given a reasonable opportunity 
of rebutting any evidence that may have been collected against him Sub-section 
(4) of section 7 which came m for considerable criticism provides as follows — 

7 (4) person shall be entitled to tispect, call for, or obtain cop es of, any documents, 

statement or papers or materials furnished to, obtained by or produced before, the Commission or 
any authorized official m an\ proceedings under this Act but the Commission and after the Com- 
mission has ceased to out such authority as the Central Go\ eminent may in this behalf appoint, 
may in its discretion allow such inspection and furnish such copies to any person 

Provided that for the purpose of enabling the person whose case or pom is in whose case is or 
are being investigated to rebut any evidence brought on the record against him, he shall on apphea 
<100 made in this behalf and on payment of such fees as may be prescribed bv Rules made under 
this Act be furnished with certified copies of documents statements papers and materials brought 
•on the record by the Commiss on ” 

Sub section (5) of section 7 is in these terms 

7 (5) Save in cases in which the Commission may exercise its powers under section igj 
and Chapter XXXV of the Code of Criminal Procedure, 1898, 

(a) no suit, prosecution or other legal proceeding shall be instituted against any person in 
any civil or criminal court for any evidence given or produced by him in any proceedings before 
the Commission, and 

(t) no evidence so given or produced shall be admissible tp evidence against such person in 
any suit, prosecution or other proceeding before such Court, 
except with the previous sancuon of the Central Government.” 

The last section that came in for objection is section 8 which is in these terms . 

8 (1) Save as otherwise provided m this Act the materials brought on record shall be consi 
dered by all the three members of the Commission sitting together and the report of the Commission 
shall be in accordance with the opinion of the majority 

(2) After considering the report, the Central Government shall by order m writing direct that 
such proceedings as it thinks fit under the Indian Income tax Act,. iq22, the Excess Profits Tax. Act., 
1940 or any other law.shall he taken against the person to whose case the report relates in respect of the 
income of any period commencing after the 31st day of December, 1938 , and upon such a direction 
being given, such proceedings may be taken and completed under the appropriate law notwithstand 
mg the restncUons contained in section 34 of the Iodian Income-tax Act, tgqa or section 15 of the 
Excess Profits Tax Act, ig4o, or any other law and notwithstanding any lapse of tunc or any decision 
to a different effect given In the case by any Income tax authority or Income tax Appellate Tribunal 

(3) 

(4) In all assessment or reassessment proceedings taken in pursuance of a direction under 
sub-section (2), the findings recorded by the Comm-ssion on the case or on the points referred to it 
shall subject to the provisions of vub-sections (5) and (6„ b~ final but no proceedings taken m pur- 
suance of such dirtcuon shall be a bar to the initiation of proceed ngs under section 34 of the Indian 
Income tax Act, >322 

(5) In respect of any order made m the course or proceedings taken m pursuance of a direc- 
tion issued under sub-secuon (a) the provistons of sections 30, 31, 33 and 33 A of the Indian Income- 
tax Act, 19a* and die corresponding pruvuons of the Excess Profits Tax Act, 1940, shall not apply 
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-so far as matters declared final by sub-settH-n are concerned , but the person concerned day, 
within Go days of the date upon Vi Inch -he is served with a copv cf such order, by application in the 
prescribed form accompanied by a fee of Rs too require the appropriate Commissioner of Income- tar 
to refer to the High Court any question oflaw arising out of such order, and thereupon the provisions 
of sections 66 and 66-\ of the Tndian Income-tax Act, 1922 shall as far as may be apply with the 
modification that the reference s ha ll be heard by a Bench of not less than three Judges of the High 
Court. 

( 6 ) 

(7) Notwithstanding anything to the contrary contained m this Act or m any other law for 
the time being m force, any evidence in the case admitted before the Commision c- an authorized 
official shall be admissible in evidenc* in any proceedings directed to be taken under sub-section (•>) " 

It was not and could not be denied that the powers tested in the Commis- 
sion and the procedure prescribed by the impugned Act is more comprehensive and 
drastic than those contained m the Indian Income tax Act At the tune when the 
impugned statute was passed there could possibly be taken no exception to its con- 
tents on the ground of constitutional! t\ of us provisions, and the pow ers conferred 
on the Commission and the procedure it was authorized to follow were well within 
the ambit of the legislative power of the Central Legislature The impugned 
statute admittedly was good law till the coming into force of the Constitution 

When India be cam e a sovereign democratic Republic on 26th Januarv, ig 3 o, 
the validity of all laws had to be tested on the touchstone of the new Coisutution 
and all laws made before the commg into force <jf the Constitution have to stand 
the test for their validity on the provisions of Part III of the Constitution 

The points that require consideration in the case are whether the provisions 
of section 5 (1), sections 5 (4), 6, 7 anti 8 or any parts thereof contrat ene the guarantee 
of equal protection of the laws and of the equality before the law, or whether tEe 
impugned provisions of the Act are based on a valid classification which is rational 
in view of the objects of the Act A further point is whether section 6 ( 3 ) of the 
Act offends against Article 20 (3) of the Constitution 

Mr P R. Das for the petitioner attacked the provisions of section 5 { 1) of the 
Act on a two-fold ground (1) That the section was not based on am valid classifi- 
cation, the word "substantial * being vague and uncertain and having no fixed 
meaning, could furnish no basis for any classification at all, (2) That the Central 
Government was entitled by the provisions of the section to discriminate between 
one person and another in the same class and it was authorized to pick and choose 
the cases of persons who fell within the group of those who had substantially evaded 
‘ccctcfUL T A-coJrL,-£-tL'ihm«.,'.sciiL , he. ill m ’peraiti ’hr- vimmu«rou 
and 'how favouritism to another person by not sending his case to th- Comnns'ion 
though both of these persons be within the group of those who have evaded the 
payment of tax to a substantial extent 

As regards sub-'ection (4) of section 5 the learned counsel contended that 
this 'ection had no independent existence and was bound to fall with sub-'ection 
(1) of section 5, if his contention regarding the invalidity of that section prevailed. 
In the alternative, he contended that assuming that sub-'ection (1) was valid even 
then sub-section (4) had to be declared void because it gave arbitrary power to the 
Commission to pick and choose and secondly because the clause was highly dis- 
criminatory in character inasmuch as an evasion, whether substantial or insubstan- 
tial, came within its ambit as well as within the ambit of section 34 of the In dian 
Income-tax Act 

R— So 
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The learned Solicitor General combated all these arguments and contended 
that the Act was based on a broad and rational classification, that it only dealt With 
a group of persons who had evaded income-tax from the beginning of the war, ist Jan- 
uary, 1939, to the period ending with 1st September , 1948, as a consequence of War 
controls resulting in black marketing activities and huge profits In other words, 
it was said that the Act only dealt with that group of persons who came withm the 
class of war profiteers This was a class by itself and needed special treatment 
and therefore the law did not offend against the equal protection of the laws clause 
of the Constitution It was suggested that persons coming under sub section (4) 
of section 5 also belonged to the same class and therefore on the same grounds that 
section also could not be declared void It was further said that there was no subs- 
stantial difference in the procedure prescnbed under section 34 of the Indian Income 
tax Act and the impugned Act and that in any case the procedure prescribed by 
the Act was a good substitute for that prescnbed by the Indian Income tax Act 

In our judgment, it is not necessary in this case to deal with all the conten- 
tions raised by Mr P R Das and combated by the learned Solicitor-General 
It will be sufficient for the decision of this case to examine the respective conten- 
tions raised about the validity of sub section (4) of section 5 of the Act because 
the case of the petitioner was referred to the Commission under the provisions of 
this section and was not referred to the Commission by the Central Government 
under the provisions of section 5 (1) and that being so, an enquiry 
into the validity of that section is really outside the scope of the present case On 
the assumption therefore that section 5 (i) of the Act is based on a valid classifica- 
tion and deals with a group of persons who came within the class of war profiteers 
which required special treatment and that the classification is rational and that 
reasonable grounds existed for making distinction between those who fell within 
that class and others who did not come within it, but without m any way deciding, 
or even expressing any opinion on that question, we proceed to examine the 
question whether sub section (4) of section 5 under which proceedings had been 
initiated against the petitioner offends against the guarantee of equal protection 
of the laws given in Article 14 of the Constitution 

The first question that requires consideration is whether sub section (4) of 
section 5 deals with the same class of persons as are said to have been grouped to- 
gether m sub section ( 1) of section 5, as persons who to a substantial extent evaded 
payment of taxation on income in other words, does sub section (4) of secuon 5 
confer on the Commission the power merely to add to the number of persons included 
in section 5 (1) by the Central Government or does it confer larger power on the 
Commission On the phraseology employed in the sub section it is difficult to 
read therein the limitations contained in sub section ( 1) of section 5 as contended 
for by the learned Solicitor-General Sub section (4) which has been set out above 
in dear and unambiguous terms provided that where the Commission “has reason 
to believe that some person other than the person whose case is being investigated 
has evaded payment or taxation on income, it may make a report to 

the Central Government” It does not repeat the phraseology used in section 5 (t) 
that some person other than the person whose case is being investigated have to a 
substantial extent tiaded payment of taxation on income ” On no principle of construction of 
statutes can the words to a 1 substantial extent be read in sub clause (a) of section 
5 (4) On a plain reading of the section it is clear that the sub section is not limited 
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only to persons who made extraordinary profits and to a substantial extent evaded 
payment of taxation on income, but applies to all persons who may have evaded 
payment of taxation on income, irrespective of whether the evaded profits are sub- 
stantial or insubstantial In other respects also the phraseology of the section is 
different from that employed in sub section (1) of section 5 Sub-section (1) of 
section 5 provided that where the Central Government 1 has pnma faae reasons for 
believing that a person has to a substantial extent evaded payment of taxation on 
income ”, while clause (a) of section 5 (4) says that if the Commission ‘ has reason 
to believe that some person other t han the person whose case is being investigated 
has evaded payment of taxation on income” The pnma fane belief of the Central 
Government is substituted by the expression “The Commission has reason to 
believe” The scope of the section is thus different from the scope of section 5 (i) 
of the Act, both in its extent and range It is not necessarily limited to profits 
made within any particular period and brings within its range all persons, 
whether traders, businessmen, professional people, whoever they may be, who 
may have at any time evaded payment of taxation on income for whatever cause 

That being the true scope or construction of sub-section (4), it obviously deals 
with the same class of persons who fall within the ambit of section 34 of the Indian 
Income-tax Act and are dealt with in sub section (1) of that section and whose 
income can be caught by proceeding under that section Assessees who have failed 
to disclose fully and truly all material facts necessary for the assessment under section 
34 can be equated with persons who are discovered in the course of the investiga- 
tion conducted under section 5 (1) to have evaded payment of income tax on their 
incomes The result is that some of these persons can be dealt with under the 
provisions of Act XXX of 1947, at the choice of the Commission though they could 
also be proceeded with under the provisions of section 34 of the Indian Income tax 
Act It is not possible to hold that all such persons who evade payment of income- 
tax and do not truly disclose all particulars or material facts necessary for their 
assessment and against whom a report is made under sub section {4) of section 5 
of the impugned Act by themselves form a class distinct from those who evade pay 
ment of income tax and come within the ambit of section 34 of the Indian Income 
tax Act It is well settled that in its application to legal proceedings Article 14 
assures to everyone the same rules of evidence and modes of procedure, m other 
words, the same rule must exist for all in similar circumstances It is also well 
settled that this principle does not mean that every law must have universal applica- 
tion for all persons who are not by nature, attai nm ent or circumstance, in the same 
positton The State can by classification determine who should be regarded as 
a class for purposes of legislation and in relation to a law enacted on a particular 
subject, but the classification permissible must be based on some real and 
substantial distinction beating a just and reasonable relation to the objects sought 
to be attained and cannot be made arbitrarily and without any substantial basis 
Classification means segregation in classes which have a systematic relation, usually 
found in common properties and characteristics There is nothing uncommon 
either in properties or in characteristics between persons who are discovered as 
evaders of income tax dunng an investigation conducted under secUon 5 (1) and 
those -who are discovered by the Income tax Officer to have evaded payment of 
income-tax Both these kinds of persons have common properties and have com- 
mon characteristics and therefore require equal treatment We thus hold that 
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both section 34 of the Indian Income tax Act and sub section (4) of section 5 of the 
impugned Act deal mth all persons who have similar characteristics and similar 
properties, the common characteristics being that they are persons who have not 
truly disclosed their income and have evaded payment of taxation on income 
The next question that requires determination is whether the procedure pres 
cnbed by Act XXX of 1947 for discovering the concealed profits of those who have 
evaded payment of taxation on their income is substantially different and prejudi 
cial to the assessees than the procedure prescribed in the Indian Income tax Act 
by section 34 The learned Solicitor General contended that the procedure pres 
cnbed by the impugned Act was a fair and good substitute for the procedure pres 
cnbed by the Indian Income tax Act and that there was really no substantial differ 
ence between the two procedures He urged that justice could be fully done to 
those persons by following the new procedure and as a matter of fact, it would be 
more truly done by following the procedure under the impugned Act than follow 
mg the procedure under the Indian Income tax Act This argument, in our 
opinion, begs the question to be decided in all such cases It is clear that if persons 
dealt with by the impugned Act are deprived of the substantial and va'uable 
privileges which they would otherwise have if they were dealt with under the Indian 
Income tax Act in that situation it is no defence to say that the discriminatory 
procedure also advances the course of justice The matter has to be judged from 
the point of view of the ordinary reasonable man and not from the point of view of 
the Government The ordinary reasonable man would say, when the stakes are 
heavy and senous charge of evasion of income tax are made against hun, why one 
person similarly placed should have the advantage substantially of the procedure 
prescribed by the Indian Income tax Act, while another person similarly situated 
be deprived of it It is from this aspect that the apphcation of Article 14 to the 
facts of this case has to be considered 

The next question for consideration is whether the procedure prescribed by 
the impugned Act in regard to persons similarly situate with those who arc proceeded 
with under section 34, is substantially different than under the Act, and operates 
to the prejudice of those persons So far as we can see these assessees have been 
given discriminatory treatment even from those whose cases are referred to under 
section 5 (1) of the Act to the Commission inasmuch as in the case of persons whose 
cases are referred to under section 5 (1) of the Act it is the pnma facte belief of the 
Government that enables the reference to be made to the Commission and the 
Commission has after investigation to form an opinion , while m the case of 
persons coming withm the ambit of sub section (4) of section 5 the Commission 
itself finds and gathers reason to believe that these persons have evaded income tax 
and on its report the Government is bound to refer their cases to the same 
Commission who has already arrived at the pnma facie conclusion that they have 
evaded payment of income-tax The investigator and the judge m this situation 
are rolled unto one That is not so in cases coming under section 5 (1) Apart 
from this circumstance, there are substantial differences between the two procedures, 
inter aha, ui^^he following matters — 

1 Undervthe provisions of section 8 of the impugned Act, the findings of 
fact given by thA Commission as to factum and extent of the evasion are final and 
conclusive and thi^s the persons against whom proceedings are taken under section 
5 (4) are deprive dv^of the rights of appeal, -second appeal and reviston conferred 
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by sections 31, 32 and 33 of the Indian Income-tax Act on assessees whose cases 
are dealt with under the procedure of section 34 of the Indian Income-tax Act 
A person who has evaded payment of income-tax and is proceeded with under 
section 34 and is held to have escaped income tax has a right of appeal to the Appel- 
late Assistant Commissioner of Income-tax and can challenge all the findings of 
fact given by the Income-tax Officer If he does not get relief from the Appellate 
Assistant Co mmi ssioner he is entitled to go before the Appellate Tribunal under 
seetton 33 and can challenge all the findings of fact given by the Income tax Officer 
On the other hand, a person dealt with under section 5 (4) of the impugned Act 
has no such right The learned Solicitor-General contended that the constitution 
of the Commission was such that it was a good substitute for the rights of appeal, 
second appeal and revision conferred by the Income-tax Act inasmuch as the Com- 
mission is comprised of a High Court Judge and two other responsible persons and 
these sitting together were as good a tribunal as the totality of persons compri- 
sing the Income-tax Officer, Appellate Assistant Commissioner and the Appellate 
Tribunal In our opinion, the constitution of the Commission by itself cannot be 
held to be a sufficient safeguard and a good substitute for the nghts of appeal and 
second appeal and revision gi\en by the Indian Income tax Act and there can 
thus be no doubt that the procedure prescribed by the impugned Act deprives a 
person who is dealt with under that Act of these \ aiuable nghts of appeal, second 
appeal and revision to challenge questions of fact decided by the judge of first 
instance There is thus a material and substantial difference between the two 
procedures, one prescribed by the impugned Act and the other presenbed by the 
Indian Income-tax Act 

2 When an assessment on escaped or evaded income is made under the 
provisions of section 34 of the Indian Income-tax Act all the provisions for arriving 
at the assessment provided under section 23 (3) come into operation and the assess- 
ment has to be made on all relevant materials and on evidence and the assessee 
ordinarily has the fullest nght to inspect the record and all documents and materials 
that are to be used against him Under the provisions of section 37 of the Indian 
Income-tax Act the proceedings before the Income tax Officer are judicial proceed- 
ings and all the incidents of such judicial proceedings have to be observed before 
the result is arrived at In other words, the assessee would have a right to inspect 
the record and all relevant documents before he is called i pon to lead evidence 
m rebuttal This right has not been taken away bv any express provisions of the 
Income-tax Act but the impugned Act contains a mandate in sub section. {4) of 
section 7 to the effect that ' no person shall be entitled to inspect, call for, or obtain 
copies of, any documents, statement or papers or materials furni'hed to, obtained 
by or produced before the Commission or any authorized official in am proceed- 
ings under this Act” There is a proviso to sub section {4) which says that for the 
purpose of enabling the person whose case or points in whose case is or are being 
investigated to rebut any evidence brought on the record against him, he shall, 
on application made in this behalf and on payment of such fees as may be pres, 
cnbed by rules be furnished with certified copies of documents, statements, papers 
and materials brought on the record by the Commission This little mercy shown 
to the person whose case is being investigated by the Commission is no substitute 
for the fullest light of inspection which under ordmarv law and the Code of Civil 
Procedure and m a judicial proceeding a person would have in order to meet the 
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case made against him He is entitled only to get copies of that portion of the 
materials which is brought on the record and which is going to be used against him 
and it is dear that portions of the material which are m his favour and which have 
not been brought on the record may not be available to him at all He is not even 
entitled to see all the books of account which may have been impounded under 
the Act and taken possession of by the Commission It may well happen that 
there are entries in those books which contain the rebuttal evidence, but the assessee 
is not entitled to have their copies The assessee is not even entitled to see his own 
books which are in the possession of the Commission and take copies of those entries 
which are favourable to him and which would completely demolish the cast; made 
against the assessee by the Commission The procedure thus prescribed in this matter 
by the impugned Act is substantially prejudicial to the assessee than the procedure 
prescribed under the Indian Income tax Act It was not disputed by the learned 
Solicitor General that the procedure prescribed by the impugned Act m sections 6 
and 7 was more drastic than the procedure prescribed in sections 37 and 38 of the 
Indian Income tax Act Again, so far as the procedure for reference under sub 
section (4) of section 5 is concerned, it is also to a certain extent prejudicial to the 
assessee There is no doubt that there is in this matter in the first stages some 
similarity in the procedure to be followed for catching evaded income both under 
section 34 of the Indian Income tax Act and under the provisions of sub section (4) 
Of section 5 of the impugned Act, but the overall picture is that though under the 
Indian Income tax Act the same officer who first arrives at a tentative conclusion 
hears and decides the case, his decision is not final but is subject to appeal, while 
under the provisions of sub section (4) of section 5 the decision of the Commission 
tentatively arrived at m the absence of the assessee becomes final when taken in his 
presence and that makes all the difference between the two procedures If there 
was a provision for reviewing the conclusions of the Investigation Commission when 
acting both as investigators and judges, there might not have been such substantial 
discrimination in the two procedures as would bring the case within Article 14 , 
but as pointed out above, there is no provision of that kind in the impugned Act 

It may also be pointed out that under the provisions of section 34 investigation 
into escaped income or evaded income is limited to a maximum period of eight 
years while under the provisions of sub section (4) of section 5 it is not limited to 
any period and this certainly operates to the detriment of those dealt with under 
sub section (4) of section 5 of the impugned Act and those dealt with under section 
34 of the Indian Income tax Act 

linn •bR.-rtntiuie.'giveii'duuvfwtirrfdl'bR.'upniRni'hnfi'sthj'seCuun \qj ifi'sei: 
tion 5 and the procedure prescribed by the impugned Act m so far as it affects the 
persons proceeded against under that sub section being a piece of discriminatory 
legislation offends against the provisions of Article 14 of the Constitution and is 
thus void and unenforceable In reaching this decision we refrain from expressing 
any opinion, as above pointed out, on the validity of section 5 (1) of the Act or on 
the question whether section 6 (5) of the impugned Act offends against the provi 
sions of Article 20 sub-clause (3) of the Constitution We accordingly direct that 
an appropriate wnt be issued against the Investigation Commission prohibiting 
it from taking any proceedings under the provisions or the impugned Act against 
the petitioner The petitioner will have his costs of these proceedings 

Pettition allowed 
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Fugitive Offenders Act (1881) (44 and 45 Vic Ch 69), Sections 12 and 14 — Enforceability in India after 
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Madras dated the 20th February, 1953, holding that section 14 of the Fugitive- 
Offenders Act, 1 88 1, is void as it offends against the provisions of the Constitu- 
tion being discriminatory in its effect 

The respondents, husband and wife, Mere apprehended and produced before 
the Chief Presidency Magistrate, Egmore, Madras, pursuant to warrants of arrest 
issued under the provisions of the Fugitive Offenders Act, 1881 Mr Menon is a 
barrister at law, and was practising as an advocate and solicitor in the Colony of 
Singapore Mrs Menon is an advocate of the Madras High Court and was until 
recently a member of the Legislative Council of the Colony of Singapore Both 
of them came to India some time after July, 1952 On the 22nd August, 1952, the 
Government of Madras forwarded to the Chief Presidency Magistrate, Madras, 
copies of communications that passed between the Government of India and the 
Colonial Secretary of Singapore requesting the assistance of the Government of 
India to arrest and return to the Colony of Singapore the Menons under warrants 
issued by the Third Police Magistrate of Singapore Mr Menon was charged 
on several counts of having committed criminal breach of trust and Mrs Menon 
was charged with the abetment of these offences 

The Menons when produced before the Presidency Magistrate, questioned 
the validity of their arrest They pleaded their innocence and contended that 
being citizens of India, they could not be surrendered as the warrants related to 
matters of a civil nature and had been given the colour of criminal offences merely 
for ihe purpose of harassing them out of political animosity and with a view to preju- 
dice the Court against them and were issued in bad faith It was further urged, 
that the provisions of the Fugitive Offenders Act under which action was sought 
to be taken against them were repugnant to the Constitution of India and were 
void and unenforceable 

The Presidency Magistrate expressed the view that by retaining the Indian 
Extradition Act, 1903, and with it Chapter IV, the President of India may have 
intended to give effect to the Fugitive Offenders Act, i88t, but by the omission 
to adapt or modify it suitably it had become impossible to give effect to that in- 
tention, the provisions of the Act as they are, being inconsistent with and repugnant 
to the sovereign status of the Indian Republic In view, however, of the provisions 
of section 432, Criminal Procedure Code, as amended by Act XXIV of 1951, 
he referred to the decision of the High Court the following questions of law — 
(l) Whether the Fugitive Offenders Act, 1881, applies to India after 26th January, 1950 
when India became a Sovereign Democratic Republic , and 

(a) Whether even if it applied it or any of its provisions particularly Part II thereof, is 
repugnant to the Constitution of India and is therefore void and or inoperauve 

The High Court held that section 14 of the Fugitive Offenders Act was in- 
consistent with the fundamental right of equal protection of the laws guaranteed 
by Article 14 of the Constitution and was void to that extent and unenforceable 
against the petitioner The second question referred having thus been answered 
in favour of the respondents, it was not thought necessary to return any answer 
to the first question As above stated, a certificate under Article 132 (t) of the 
Constitution for leave to appeal to the Supreme Court against this decision was 
granted to the Statf: of Madras The Union of India was allowed to intervene at 
their request \ 
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The learned Solicitor General who argued the case on behalf of the Inter- 
vener as well as on behalf of the State of Madras conceded that the Fugitive Offen- 
ders Act, 1881, was not adapted by any specific order of the President and that 
the Parliament in India had not enacted any legislation on its lines He however, 
contended that the omission to adapt the impugned Act in no way affected the ques- 
tion whether it was in force as the law in the territory of India after the commence 
ment of the Constitution Reliance was placed on Article 372 (1) of the Constitu- 
tion which is in these terms 

Notwithstanding the repeal by this Constitution of the enactments referred to in Article 395 
but subject to the other provisions of this Consutution all the la v in force in the territory of India 
immediately before the commencement of this Constitution shall continue in force therein until 
altered or repealed or amended by a competent Legislature or other competent authority 
And it was said that the impugned Act was the law in force in the territory of India 
immediately before the commencement of the Constitution and continued m force 
under the provisions of this Article after its commencement It was also said that 
the adaptations made m the Indian Extradition Act 1 903 by implication kept alive 
the Fugitive Offenders Act 1881, and its different provisions 

In order to decide whether Part II of the Fugitive Offenders Act 1881, com- 
prising sections 12 and 14 under the provisions of which the Menons are under 
arrest, have force after the coming into force of the Constitution it is necessary to 
appreciate the relevant provisions of the Act The Fugitive Offenders Act 1881, 
as enacted bv the Bnti h Parliament is sub divided into four parts and is comprised 
of forty-one sections Part I of the Act concerns itself with offences mentioned in sec- 
tion 9 Section 5 of this Part provided that a fugitive when apprehended 'hall be 
brought before a magistrate who shall hear the case in the same manner and hav e the 
same jurisdiction and powers as near as may be as if the fugitiv e was charged with an 
offence committed within his jurisdiction and that if the endorsed warrant for the 
apprehension of the fugitive is duly authenticated and such evidence is produced 
as according to the law ordinarily administered by the magistrate raises a strong 
or probable presumption that the fugitive corwmUed the offence mentioned in the warrant 
and that the offence is one to which this part of this Act applies the magistrate 
'hall commit the fugitive to prison to await his return and shall forthwith send a 
certificate of the committal and such report of the case as he may think fit if in the 
United Kingdom to a Secretary of State, and ifuia British possession to the Governor 
of that possession Section 12 which is the first section in Part II of the Act is in 
these terms 

This part of this Act shall apply only to those groups of British possessions to which by reason of 
their contiguity or otherwise it may seem expedient to Her Ma esty to apply the same 

It shall be lawful for Her Majesty from tune to tune by Order in Council to direct that this part 
or this Act shall apply to the group of British posses tons mem oned in the Order and by the same or any sub- 
sequent Order to except certain offences from the appl cation of this part of this Act, and to limit 
the application of this part of this Act by such conditions exceptions and qualifications as may be 
deemed expedient j 

Section 14 which is directlv in point so far as the respondents are concerned provides 
as follows 

The magistrate before whom a person so apprehended is brought if he u satisfied that the 
warrant is duly authenticated as d retted by this Act and was issued by a person having lawful autho- 
rity to issue the same and is satisfied on oath that the prisoner is the person named or otherwise des- 
cribed m the warrant may order such prisoner to be returned to the Bnush possess on in which the 
warrant was issued and for that purpose to be delivered into the custody of the person to whem. 

K—Ol 
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the warrant is addressed, or any or more of them, and to be held in custody and conveyed by sea 
or otherwise into the British possession in which the warrant was issued, there to be dealt with accord* 
mg to law as if he had been there apprehended Such order for return may be made by warrant 
under the hand of the magistrate making it, and may be executed according to the tenor thereof” 

A comparison betw een the provisions of Part I and Part II of the Act makes it 
clear that -with regard to offences relating to which Part I has application a fugitne 
when apprehended could not be committed to prison and surrendered unless the 
magistrate was satisfied that on the evidence produced before him there was a 
strong or probable case against him, while m regard to a fugitive governed by Par' 
II of the Act it was not necessary to arrive at such a finding before surrendering 
him There is thus a substantial and material difference in the procedure of 
surrendering fugitne offenders prescribed by the two Parts of the Act 

The scheme of the Fugitive Offenders Act is that it classifies fugitive offenders 
in different categories and then prescribes a procedure for dealing with each class 
Regarding persons committing offences in the United Kingdom and British Domini- 
ons and foreign countries in which the Crown exercises foreign jurisdiction, the 
procedure prescribed by Part I of the Act has to be followed before surrendering 
'hem and unless a prtmafane case is established against them they cannot be ex- 
tradited Extradition with foreign States is, except in exceptional cases, governed 
by treaties or arrangements made truer se Extradition of offenders between the United 
Kingdom and the Native States in India is governed by the Indian Extradition Act 
Under the provisions of that Act no person apprehended could be surrendered unless 
a pnma facte case was made out against him Extraditions inter se between British 
possessions, however, were dealt with differently by the Act They were grouped 
together according to their contiguity, etc , by an Order in-Council and treated as 
one territory and this grouping was subject to alterations and modifications by an 
Order in Council and conditions of extradition could also be prescribed by such an 
Order 

An Order-in-Council, dated, the 2nd January, 1918, grouped together the follow* 
ing British possessions and Protected States With British India for the purposes of 
Part II of the Act — Ceylon, Hongkong, the Straits Settlements, the Federated 
Malay States, Johore, Kedah and Perils, Kelantan, Trengannu, Brunei, North 
Borneo and Sarawak The Order is m these terms 

Whereas by an order of Her Majesty Queen Victoria in Council bearing date the 12th day 
of December, 1885, it was ordered that Part II of the Fugiuvc Offenders Act, 1881, should apply 
To the group of British Posstss'Qns therein mentioned, that is to say. Her Majesty’s East Indian Territories 
Ceylon and the Straits Settlements , 

And Wtercas by the Straits Settlements and Protected States Fugitive Offenders Order in Council, 
191S as amended by the Straits Settlements and Protected States Fugitive Offenders Order in Council, 
*9*7» it u ordered that the FugiUve Offenders Act, 1881, shall apply as if the Protected States named 
in lie schedule to the first mentioned order were British Possessions , 

And Whereas by reason of their contiguity or the frequent mter-commumeation between them it seems ex 
pedicnt to His Majesty and conducive to the better administration of justice therein to apply Part 
II of the Fugitive Offenders Act, l8St, to the abovenamed British Possessions and Protected Slates and 
such application has been requested by the Rulers of the said States , 

Now therefore, Hu Majesty, by virtue of the powers in this behalf by the Fugitive Offenders 
Act, 1881 and 1915 and otherwise in Hu Majesty vested u pleased, by and with the advice of His 
Pnvy Council, to order, and it u hereby ordered, as follows — 

Oa and after the first day of February, 1918, the hereinbefore recited Order in Council of the 
12th day of December, 1885 shall be revoked, without prejudice to anything lawfully done there- 
under or to any proceedings commenced before the said date, and Part II of the Fugitive Offenders 
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Act, 188 1, stall apply to the grovp of British Possessions end Protected States hereunder mentioned, that u 
to say, British India, Ceylon, Hongkong, Straits Settlements, the Federated Malay States, Jobore, 
Kedah and Perl«, Kelantan, Trengannu, Brunei, North Borneo and Sarawak. ’ 

By .mother Order in Council, dated the 29th July, 1937, Burma which ceased to 
be part of British India was also included in the group of British Possessions and 
Protected States mentioned m the earlier Order in Council 

It is p lai n from the above provisions of the Act as well as from the Order in 
Council that British Possessions which were contiguous to one another and bet* 
ween whom there was frequent inter-communication were treated for purposes of the 
Fugitive Offenders Act as one integrated territory and a summary procedure was 
adopted for the purpose of extraditing persons who had committed offences in these 
integrated territories As the laws prevailing in those possessions were substantially 
the same, the requirement that no fugitive will be surrendered unless a pnma facte 
case was made against him was dispensed with Under the Indian Extradition 
Act, 1903, also a similar requirement is insisted upon before a person can be 
extradited 

The situation completely changed when India became a Sovereign Democratic 
Republic After the achievement of independence and the coming into force of 
the new Constitution by no stretch of imagination could India be described as a 
British Possession and it could not be grouped by an Order in Council amongst 
those Possessions Truly speaking, it became a foreign territory so far as other 
British Possessions are concerned and the extradition of persons taking as) lum in 
India, having committed offences in British Possessions could only be dealt with 
by an arrangement between the Sovereign Democratic Republic of India and the 
British Government and given effect to by appropriate legislation The Union 
Parliament has not so far enacted any law on the subject and it was not suggested 
that any arrangement has been arrived at between these two Governments The 
Indian Extradition Act, 1903, has been adapted but the Fugitive Offenders Act, 
188 1, which was an Act of the Bnush Parliament has been left severely alone The 
provisions of that Act could only be made applicable to India by incorporating them 
with appropriate changes into an Act of the Indian Parliamemt and by enacting an 
Indian Fugitive Offenders Act In the absence of any legislation on those lines, 
it seems difficult to hold that section 12 or section 14 of the Fugitive Offenders Act 
has force m India by reason of the provisions of Article 372 of the Constitution 
The whole basis for the applicability of Part II of the Fugitive Offenders Act has 
gone. Indue is no longer a British Possession sad no Order at Council can be macfe 
to group it with other British Possessions Those of the countries which still form 
part of British Possessions and which along with British India were put into a group 
may legitimately decline to reciprocate with India m the matter of surrender of 
fugitive offenders on the ground that notwithstanding Article 272 of our Constitu- 
tion India was no longer a British Possession and therefore the Fugitive Offenders 
Act, 1881, did not apply to India and they were not bound in the absence of a new 
treaty to surrender their nationals who may have committed extraditable offences 
m the temtones of India Indeed some of the other members of this group have 
also achieved independence Under section 12 of the Act it is not possible for 
His Majesty from time to tune by Order m Council to alter the character of this 
group or its composition or to take any action as presenbed by that section Article 
372 of the Constituuon cannot sa\ e this law because the grouping is repugnant 
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to the conception of a sovereign democratic republic The political background 
and shape of things when Part II of the Fugitive Offenders Act, 1881, was enacted 
and envisaged by that Act having completely changed, it is not possible without 
r adi cal legislative changes to adapt that Act to the changed conditions That 
being so, m our opinion, the tentative view expressed by the Presidency Magistrate 
was right and though the High Court did not return the answer to the first question 
referred to it, m our judgment, the case can be shortly disposed of on that ground. 

The contention of the learned Solicitor-General that by reason of the adapta- 
tions made in the Indian Extradition Act, 1903, and references made therein to 
the Fugitive Offenders Act, it should be held that the whole of the Fugitive Offenders 
Act including Part II had been adapted by the President does not seem to be well 
founded The scheme of the Indian Extradition Act which was founded on the 
English Act is quite different It does not specifically keep alive any of the provisions 
of Part II of the Fugitive Offenders Act, 1881, and there is no adaptation of the 
Fugitive Offenders Act, 1881, within the four corners of the Indian Extradition Act, 
1903 In th'se circumstances it is not possible to work out the sections of the 
Fugitive Offenders Act and apply them to the situation that has arisen after the 
coming into force of the Constitution of India Moreover clause 28 of the Adapta- 
tion of Laws Order, 1950, can have no application to such a case We do not 
think that it is necessary in the present case to enter into a discussion of the ques- 
tion whether Bnti'h Possessions with which India was grouped under Part 
II of the Fugitive Offenders Act, 1881, should now be treated as foreign States 
qua India and that offenders apprehended can be surrendered under the Indian 
Extradition Act or any other law, provided a pnma facte case is made against them 
as the proceedings taken against the respondents were specifically taken under 
section 14 of the Fugitive Offenders Act, 1881, and it is not the practice of this 
Court to decide questions which are not properl) raised before it or which do not 
arise directly for decision 

For the reasons given above we uphold the decision of the High Court, though 
on a ground different from that on which that Court decided, in favour of the 
respondents The appeal therefore fads and is dismissed 

Agent for appellant R H Dhcbar Appeal dismissed 


SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

9-kksent — -VnrffK 'CifiKNu ViXBXjKN, 'ZlrwQ 'Justice, h. Tias, 'vivian Tjoje, 
N H Bhagwati and T L Venkatarama A yyar, jj 
Seth Jagjivan Mavji Vithlam, residing at Kalbadevi Road, 

Bombay Appellant * 

Messrs Ranchhoddas Meghji . Respondent 

Ai»®f able Instruments Act (XXVI of 18S1), sect on 32 — Drawee of hundi not liable on it to Payee, Unless 
he has accepted 1 Acceptance cannot be urpl ei from plea of d schtfge by payee 

The drawee ©r a hundi is not liable on it to the payee, unless he has accepted it Unless th«e 
19 acceptance no action on the bill is maintainable by the payee against die drawee There cannot 
be apart from mercantile usage any oral acceptance of a hundi much less an acceptance by 
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conduct, where at least no question of estoppel arises Where the payee claims that the person who 
presented the hundi and received the payment had no authority and that the payment was not bind- 
ing on him, an acceptance of the hundi by the drawee by implication arising from the discharge 
of the instrument is not sufficient to fix a liability on the drawee under section 32 of (be Negotiable 
Instruments Act, as there was no valid presentment for acceptance 

Appeal by Special Leave granted by the Supreme Court of India by its Order, 
dated the 22nd May, 1954, from the Judgment and Decree, dated the gth September, 
1952, of the High Court of Judicature at Bombay m Appeal No 811 of 1951 from 
Original Decree arising from the Judgment and Decree, dated the 24th July, 1951, 
of the Bombay City Civil Court at Bombay in Suit No 2310 of ig 0 o 

C K Daphtaiy , Solicitor General for India ( J B Dadachanjt and Rajinder 
dfarain, Advocates, with him), for Appellant 

S C Isaacs, Senior Advocate (5 5 Skukla, Advocate, with him), for Respondent 
The Judgment of the Court was delivered by 

Venkatarama Ayyar , J -—The suit out of which this appeal anses, was instituted 
by the appellant on a hundi for Rs 10,000, dated 4th December, 1947, drawn in 
hts favour by Haji Jcthabhai Gokul and Co , of Basra on the respondents, who 
are merchants and commission agents m Bombay The hunch was sent by regis- 
tered post to the appellant in Bombay, and was actually received by one Pankh 
Vrajlal Narandas, who presented it to the respondents on 10th December, iq 47 > 
and received payment therefor It max be mentioned that the appellant had been 
doing business in forward contracts through Vrajlal as his commission agent, and 
was actually residing at his Pedhi On 12th January, 1948, the appellant sent 
a notice to the respondents repudiating the authority of Vrajlal to act for him and 
demanding the return of the hundi, to which they sent a reply on 10th February, 
1948, denying their liability and stating that Vrajlal was the agent of the appellant, 
and that the amount was paid to him bona fide on his representation that he was 
authorised to receive the payment 

On 9th December, 1950, the appellant instituted the present suit in the Court 
of the City Civil Ji dge, Bombay In the plamt he merely alleged that the payment 
to Vrajlal was not binding on him, and that “ the defendant-drawee ’ remained 
liable on the hundi The defendants, apart from relying on the authority of 
Vrajlal to grant discharge, also pleaded that the plaint did not disclose a cause of 
action against them, as there was no averment therein that the hundi had been 
iftMCpeii. hiy ’hnm. 

At the trial, the appellant gave evidence that Vrajlal had received the registered 
cover containing the hundi in his absence, and collected the amount due there- 
under without his knowledge or authority The learned City Civil Judge accepted 
this evidence, and held that Vrajlal had not been authorised to receive the amount 
of the hundi He also held that the plea of di'charge put forward by the respon- 
dents implied that the hundi had been accepted by them In the result, he decreed 
the suit. 

The defendants took up the matter m appeal to the High Court of Bombay, 
and that was heard by Chagla, C J and Shah, J , who held that the appellant 
would have a right of action on the hundi agamst the respondents only if it had 
been accepted by them, and that as the plaint did not allege that it had been accepted 
by them, there was no cause of action against them They accordingly allowed 



628 THE SUPREME COURT JOURNAL [VOL. XVII 

the appeal, and dismissed the suit The plaintiff prefers this appeal on special 
leave granted under Article 136 of the Constitution 

There has been no senous attempt before us to challenge the correctness of the 
legal position on which the judgment of the High Court is based, that the drawee 
of a negotiable instrument is not liable on it to the payee, unless he has accepted it. 
On the provisions of the Negotiable Instruments Act, no other conclusion is possible 
Chapter III of that Act defines the obligations of parties to negotiable instruments 
Section 32 provides that 

“ In the absence of a contract to the contrary the maker of a promissory note and the acceptor 
before maturity of a bill of exchange are bound to pay the amount thereof at maturity according 
to the apparent tenor of the note or acceptance respectively, and the acceptor of a hill of exchange 
at or after maturity u bound to pay the amount thereof to the holder on demand ’’ 

Under this section, the liability of the drawee arises only when he accepts the bill 
There is no provision m the Act that the drawee is as such liable on the instrument 
the only exception being under section 31 in the case of a drawee of a cheque having 
sufficient funds of the customer in his hands , and even then, the liability is only 
towards the drawer and not the payee This is elementary law, and was laid down 
by West, J , w Seth Khandas A arandas v Dahiabhai 1 , in the following terms . 

" Where there u no acceptance, no cause of action can have arisen to the payee against the 
drawee ' 

Nor is there any substance in the contention that section 6t of the Act provides 
for presentment for acceptance only when the bill is payable after sight, and not 
when it is payable on demand, as is the suit hunch In a bill payable after sight, 
there are two distinct stages, firstly when it is presented for acceptance, and later 
when it is presented for payment Section 61 deals with the former, and section 
64, with the latter As observed in Ram Raiji Jambhekar v Pralhaddas Subkaran*, 
“ presentment for acceptance must always and in every case precede presentment 
for payment ” But when the bdl is payable on demand, both the stages synchro- 
nise, and there is only one presentment, which is both for acceptance and for pay- 
ment When the bill is paid, it involves an acceptance , but when it is not paid, 
it is really dishonoured for non-acceptance But whether the bill is payable after 
sight or at sight or on demand, acceptance by the drawee is necessary before he 
can be fixed with liability on it It is acceptance that establishes privity on the 
instrument between the payee and the drawee, and we agree with the learned 
Judges of the High Court that unless there is such acceptance, no action on the bill 
is maintainable by the payee against the drawees 

The main contention on behalf of the appellant was that such acceptance must 
be implied when the respondents received the bill and made payment therefor 
The argument was that the very act of the payment of the hundi to Vrajlal was an 
acknowledgment that the defendants were liable on the hundi to whosoever might 
be the lawful holder thereof The answer to this contention is, firstly, that there 
was no valid presentment of the hundi for acceptance , and secondly, that there 
was no acceptance of the same as required by law 

On the question of the presentment of the hundi for acceptance, the position 
stands thus The person who presented it to the defendants was Vrajlal , and if 
he had no authority to act in the matter, it is difficult to see how he could be held 
to ha\e acted on behalf of ihe plaintiff in presenting the hundi There was only 
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one single act, and that was the presentment of the hundi by Vrajlal and the receipt 
of the amount due thereunder If he had no authority to receive the payment, 
he had no authority to present the bill for acceptance It was argued that there 
was no provision in the Act requiring that bills payable at sight should be presented 
for acceptance by the holder or on his behalf, as there was, for bills pa\able 
after sight, in section 61 But, as already pointed out, in the case of a bill payable 
at sight, both the stages for presentment for acceptance and for payment are rolled 
up into one, and, therefore, the person who is entitled to receive the payment under 
section 78 of the Act is the person, who is entitled to present it for acceptance L nder 
section 78, the payment must be to the holder of the instrument , and if Vrajlal 
had no authority to receive the amount on behalf of the plaintiff, there was no 
valid presentment of the hundi by him for acceptance either 

It has next to be considered whether, assuming that there was a proper present 
1 ment of the hundi for acceptance, there was a valid acceptance thereof The argu 
meat of the appellant was that as the hundi had got into the hands of the defendants 
and was produced by them the very fact of its possession would be sufficient to cons- 
titute acceptance Linder the common law of England even a serbal acceptance 
was valid Vide the observations of Baron Parke in Bank of England \ Archer 1 
It was accordingly held that such acceptance could be implied when there was 
undue retention of the bill by the drawee (Vide Note to Harc'y v Martin *) 
But the law was altered in England by section 17 (2) of the Bills of Exchange Act, 
1882, which enacted that an acceptance was invalid unless it was written on the 
bill and signed by the drawee Section 7 of the Negotiable Instruments Act follow- 
ing the English law, provides that the drawee becomes an acceptor, when he has 
signed his assent upon the bill In view of these provisions, there' cannot be, 
apart from any mercantile usage an oral acceptance of the hundi, much less an 
acceptance by conduct, where at least no question of estoppel arises 

But then it was argued that the possession of the hundi was not the only cir- 
cumstance from which acceptance could be inferred , that there was the plea of 
the defendants that they had discharged the hundi , and that that clearly imported 
an acknowledgment of liability on the bill, and was sufficient to clothe the plaintiff 
with a ngbt of action thereon Assuming that the plea of the discharge of a hundi 
implies an acknowledgment of liability thereunder — an assumption winch we 
frnxL difficult. *n. accmp- 'he. nprstinmsiiIL remains. whether, that. 'z, snffirjnnt.*n. 
law to fasten a liability on the defendants on the hundi What is requisite for fixing 
the drawees with Lability under section 32 is the acceptance by them of the instru 
ment and not an acknowledgment of liability As the law prescribes no particular 
form for acceptance, there should be no difficulty in construing an acknowledgment 
as an acceptance , but then, it must satisfy the requirements of section 7 and must 
appear on the bill and be signed by the drawees In the present case, the acknow- 
ledgment is neither in writing , not is it signed by the defendants It is a matter of 
implication arising from the discharge of the instrument That is not sufficient 
to fix a liability on the defendants under section 32 In conclusion, we must 
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hold that there was neither a valid presentment of the hundi for acceptance, nor a 
valid acceptance thereof 

In the result, the appeal fails, and is dismissed with costs 

Appeal dismtssed 

SUPREME COURT OF INDIA 
(Original Jurisdiction ) 

Present — B K Mukherjea, S R Das, Vivian Bose, Ghulam Hasan 
and B Jacannadhadas JJ 

Mr ‘ G \ a Senior Ad\ocate of the Supreme Court Petitioner* 

The Honble Chief Justice and Judges of the High Court of 

Judicature at Bombay Respondents 

Bar Councits Act (XXXI IH of 1926) seel ons 10 and 11 — Order of appointment of tribunal — If can 
be oral — Ugh Court (f tan refer a matter to the tribunal suo motu 

Though it 13 necessarv that there should be some record of the order appointing the tribunal 
of the Bar Council the order itselfneed not be a written one it can be an oral order gnen to a 
proper officer of the H gh Court by the Chief Justice 

The H gh Court can refer a mat er as to the profess onal conduct of a member of the Bar of 
its own motion under section 10 (2) of the Bar Councils Act and the If gh Court s jurud ct on to 
refer is not affected by the absence of a complaint to the H gh Court 

Petition under Article 3a of the Constitution for the enforcement of fundamental 
rights 

The Petitioner in person 

M C Setalcad, Attorney General for India (G JV Josht and P C Cokhale, 
Advocates, with him), for Respondents 

The Judgment of the Court was delivered by 

Bose, J—' This is a petition under Article 32 of the Constitution and raises 
the same question on the merits as m the connected summons case in which we 
have just delivered judgment The facts will be found there In the present 
matter it is enough to say that no question arises about the breach of a fundamental 
nght But as a matter touching the jurisdiction of the Bar Council Tribunal and 
that of the Bombay High Court was argued we will deal with it shortly 

Mr G’s first objection is that the proceedings before the Tribunal were ultra 
vires because there was no proper order of appointment At a very early stage he 
applied to the Registrar and also to the Prothonotary for a copy of the order of the 
Chief Justice constituting the Tribunal He was told by the Prothonotary that 
the order was oral 

Mr G’ put in two written statements before the Tribunal and did not chaf 
lenge this statement of fact m either He contented himself with saying that the 
order was not judicial ” and so was not valid He took up the same attitude 
in the High Court The learned Judges said — 

The record clearly shows that when it came to the notice of this Court st was 

decided to refer tlu case to the Bar Council under section 10 (2) and accordingly a Tribunal was 
appointed under section 1 1 (1) by the learned Chief Justice of this Court ‘ 
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In his petition to this Court he did not challenge this statement of fact but 
-again confined his attack to the question of the validity of the order It is evident 
from all this that the fact that an oral order was made was not challenged We 
•cannot allow Mr * G ’ to go behind that 

The next question is whether an oral order is enough The Bar Councils 
Act does not lay down any procedure \ll it says is — 

Section 10 (2) 

the High Court may of its own motion so refer any case in s hich 

at has otherwise reason to tyheve that any such advocate has been so guilty 
-and section 11 (2) says — ■ 

The Trbunal shall consist of not less than three member of the Bar Council 

appointed for the purpose of the inquiry bv the Chief Justice 

We agree it is necessary that there should be some record of the order on the 
files but, in our opinion, the order itself need not be a written one , it can be an 
-oral order given to a proper officer of the Court In the present case, the letter 
No G-1003 dated 29th April, 1953 of the Pro the notary to the Registrar and the 
letter No E 41-09/53 dated the 1st May 19^3 of the Registrar to the Bar Council 
(office copies of which were retained on the files) are a sufficient record of the mat 
ing of the order Mr ‘ G * was supplied with copies of these letters and so was 
aware of the fact that orders had been issued \s a matter of fact, we ha\e seen 
the originals of the High Court’s office files and find that the names of the three 
members of the Tribunal are in the Chief Justice s handwriting with his initials 
underneath That is an additional record of the making of the order We hold 
that an order recorded in the manner set out above is sufficient for the purposes 
of sections 10 (2) and 1 1 (2) of the Bar Councils Act and hold that the Tribunal 
was \ahdh appointed 

Mr G s next point is that there was no complaint to the High Court and 
so it had no jurisdiction to refer the matter to the Tribunal This ignores the fact 
that the High Court can refer a matter of this kind of its own motion ’ under 
section 10 (2) of the Bar Councils Act 

We have dealt with the merits m the connected case 

This petition is dismissed but, here again, we make no order about costs 

Petition dismissed 

SUPREME COURT OF INDIA 
(Original (Disciplinary) Jurisdiction ] 

Present — B K Wukherjea, S R Das, Vivian Bose, Gruuau Hasan 
and B Jagannadbadas, JJ 

In the matter of Mr ‘G’ a Senior Advocate of the Supreme Court * 

Sjprem Curt Rjles Order 4 rule 30 — Lent Practit oner enter ng into agreement jciiA client to rtf e 

50 per cent <f any fro erus he m ght make in Vie legal proceed ngt n rtsptt ef 1 eh ch he teas engaged If guilty 

■of professional m scondaet 

An Advocate is expected at all tunes to comport h im self m a manner befitting bis status as 
an officer and a gentleman He is bound to conduct hunsc-f in a manner befitting the high 
and honourable profession to whose privileges h- has so long been admitted and if he departs 
from the high standards which that profession has set for us-tf and demands of him in pmfcssional 
matters he is liable to disciplinary action 


R-8a 


* 27th May, i9}4- 
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The ngid English rules of champerty and mamtenance do not apply m India and an agreement 
to receive a share of the recoveries in a legal proceeding would has e been enforceable and good, if 
it had been between ordmarv parties There is nothing moralI> wrong nothing to shock the 
conscience nothing agamst public policv and public morals m sucb a transaction perse, that is to saf 
when a legal practitioner is not concerned It mav be even enforceable w hen entered into by a legal 
practitioner but it is professional misconduct on his part 

The conduct of the Adv ocate (concerned in the instant case) in entering into an agreement to 
receive 50 per cent of the recoveries he might make in the legal proceedings in respect of which he 
was engaged amounts to professional misconduct and as it was committed in the face of the Bombay 
view expressed by Sir Lawrence Jenkins in 1901 (in 3 Bom L R 102) disciplinary action is called 
for 

The Bar Councils Act makes no modification in the disciplinary jurisdiction of the High Court 
or of the sense in which professional misconduct had been understood throughout India upto that 

In. the matter of Summons issued to Mr * G ’ under Rule 30 of Order 4, 
Supreme Court Rules, to show cause to this Court why disciplinary action should 
not be taken agamst him 

“ G ” m person 

M C Setalvad, Attorney -General for India (G A Joshi and P G GohhaU, 
Advocates, with him) for the Hon’ble Chief Justice and other Hon’ble Judges of 
the Bombav High Court 

The Judgment of the Court was delivered by 

Bote, J —This matter anses out of a summon? issued to Mr G, a Senior Advocate- 
of this Court, under Order IV, rule 30, of the Supreme Court Rules, to show cause 
why disciplinary action should not be taken against him. 

Mr G was called to the Bar in England and was later enrolled as an Advocate 
of the Bombay High Court He is also an Advocate of this Court On 20th Decem- 
ber, 1952, he entered into an agreement with a client whereby the client undertook 
to pay him 50 per cent of any recoveries he might make m the legal proceedings 
in respect of which he was engaged On this being reported to the High Court 
the matter was referred to the Bombay Bar Council and was investigated by three 
of its members under section 1 1 (1) of the Bar Councils Act They recorded thar 
opinion that this amounted to professional misconduct The High Court agreed 
and suspended Mr G from practice as an Advocate of the Bombay High Court 
for six months The learned Judges considered that they' had no pow cr to affect 
his position as an Adv ocate of this Court, so directed that a copy' of their judgment 
be submitted to this Court to enable this Court to take such action on it as it thought 
fit Acting on this report this Court issued notice to the petitioner under Order 
4, rule 30, to show cause why disciplinary action should not be taken against him. 
About the same tune Mr G filed a petition for a writ under Article 32 of the Consti- 
tution \\ e are confining ourselves m this order to the matter raised in the summons 

There is no dispute about the facts They are set out in Mr G’s petition under 
Article 32 and are as follows 

On the 23rd of July, 1951 Mr G*s client is said to have entered into an agree- 
ment with the Baroda Theatres Ltd , for work on a picture which they intended 
to produce The remuneration agreed on was Rs 15,000 Of this Rs 3,000 was 
paid at once andyhe balance, Rs 12,000 was to be paid on the completion of the 
picture It is said that at the date of the dispute the Baroda Theatres admitted 
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that Rs 9,400 was due, but as they did not pay up, the client consulted Mr. G about 
the best way to recover his mone) and wanted to know what the expenses and fees 
would be After examining the matter m detail and talking it over with his client, 
Mr G advised him that two courses were open to him 

First, there was a civil suit He said the cost of this would be about Rs 800 
for court-fees and expenses and about Rs 1,250 for fees The other alternative 
was winding up proceedings The client was told that m these the court fees 
would be lower but Mr G ’s fees would have to be higher as winding up proceedings 
are usually protracted 

The client preferred the latter course but said that he could not pay more 
than Rs 200 towards the expenses and as regards the fees he said he was too poor 
to pay and so made a proposal which he reduced to writ mg It is embodied m 
the following letter dated 20th December, 1952, addressed to Mr G 

" I hereby engage ) ou with regard to mv claim against the Baroda Theatres Ltd for a sum 
of Rs 9,400 (balance due to me) 

Out of the recoveries you may take 50 per cent of the amount recovered I will by Wednesday 
deposit Rs aoo in your account Or gn e personally towards expenses 

Mr G said that he was unwilling to work on these terms but when he was 
pressed to do so and when he realised that unless he agreed the client would pro- 
bably lose a just claim he reluctantly agreed 

Rs 200 was thereupon paid towards expenses and Mr G at once entered into 
correspondence with the solicitors of the Baroda Theatres Ltd A winding up 
petition was drawn up and declared but was not filed because the matter was com- 
promised at that stage The Baroda Theatres Ltd undertook to phy Mr G’s client 
Rs 6,400 in full satisfaction of his claim 

The client then paid Mr G a further Rs 800 (He had already paid Rs 
200, part of which was spent for expenses) Mr G claimed the balance which was 
roughly Rs 2,200 

We are not concerned with the proceedings in the Bombay High Court and 
before the Tribunal of the Bar Council in the summons matter with which 
we are dealing at the moment, as we are acting here under Order 4, rule 30, o£ 
the Rules of this Court The onl) question is whether, on the facts and circums 
tances set out above (all of which are admitted by Mr G) , his engagement of 20th 
December, 1952, amounts to professional misconduct 

Mr G argued the matter at length, and to his credit be it said objectively and 
with restraint, but it is not necessary to cover the wide field he did because we are 
not concerned with ordinary rights of contract, nor with ordinary legal rights, but 
With the special and rigid rules of professional conduct expected of and applied 
to a specially privileged class of persons who, because of their privileged status, 
are subject to certain disabilities which do not attach to other men and which do 
not attach even to them in a non professional character To use the language of 
the Arm>, an Advocate of this Court is expected at all times to comport himself 
in a manner befitting his status as an “ officer and a gentleman” In the Army it 
is a mihtar) offence to do otherwise (see section 45 of the Army Act, ig 3 o) though 
no notice would be taken of ungen tlemanl) conduct under the ordinary law of the 
land, and none in the case of a civilian So here, he is bound to conduct himself 
in a manner befitting the high and honourable profession to whose privileges he 
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has so long been admitted, and if he departs from the high standards which that 
profession has set for itself and demands of him in professional matters, he is liable 
to disciplinary action 

Now it can be accepted at once that a contract of this kind would be legally 
unobjectionable if no lawyer was involved The rigid Engbsh rules of champerty 
and maintenance do not apply in India, so if this agreement had been between 
what we might term third parties, it would have been legally enforceable and good 
It may even be that it is good in law and enforceable as it stands though we do not 
so decide because the question does not anse but that was argued and for the 
sake of argument even that can be conceded It follows that there is nothing morally 
wrong, nothing to shock the conscience, nothing against public policy and public 
morals in such a transaction per sc, that is to say, when a legal practitioner is not 
concerned But that is not the question we have to consider However much 
these argreements may be open to other men what we have to decide is whether 
they are permissible under the ngid rules of conduct enjoined by the members of a 
very close professional preserve so that their integrity, dignity and honour may be 
placed above the breath of scandal That is part of the pnee one pays for the 
privilege of belonging to a kind of close and exclusive “club” and enjoying in 
it privileges and immunities demed to less fortunate persons who are outside its 
fold There is no heed to enter its portals and there is no need to stay, but 
having entered and having elected to stay and enjoy its amenities and privileges, 
its rules must be obeyed or the disciplinary measures which it is entitled to take 
must be suffered The real question therefore is whether this kind of conduct is 
forbidden to the«elcct or whether, if it was once forbidden, the ban has since been 
removed, either directly or by implication, by legislative action 

Now it was not disputed that, so far as English Barristers are concerned, 
this sort of agreement was once taboo both in England and in India Even when 
they worked in the mofussil in India and did the kind of Work that would be done 
bv solicitors in England and in the Presidency Towns in India, they could not enter 
into an engagement of this kind, for even solicitors in England are forbidden from 
making such bargains (sec Cordery’s Law Relating to Solicitors, fourth edition, 
,page 343) But, it was argued, this rule only applied to members of the Engbsh 
Bar, and in any event it was abrogated in India in 1926 

We will first examine whether there was a difference between Barristers and 
other classes of lawyers This point was raised m the Punjab in 1907 but was 
rejected by a majority of seven Judges to two m a Full Bench of nine Judges in Conga 
Ramv Dim Dor 1 But it is to be observed that even the two dissenting Judges 
agreed that an engagement of the present kind was not open to a member bf the 
Punjab Bar Lai Chand, J , (who dissented) said at page 331 

I am in perfect accord with the Honbte Chief Judge that stipulation to receive a share in 
the remit of the litigation u different from a stipulation to be paid a fee contingent on success * 

The other dissenting Judge, Chatterji, J , agreed with him but even as regards 
the practice which these two learned Judges thought permissible at the date of 
their decision, OmUerji, J said at page 299 

•*It must not be jWposed, however, that I am «n favour of the practice I should on the whole 
prefer its abolition \ " 


1 (1906) 61 PR (of 1907) 3C0 (FB) 
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We agree with Chi tty, J , at page 326 that there was no justification even at that 
date for seeking to apply one set of rules to one branch of the profession and another 
to another. As he said — 

“ What is right or wrong for the one must be rght or wrong for the other’ 

or, as Sir Lawrence Jenkms, G J , put it in la re F Bkandead 1 * 3 4 

“ For common honesty there must be no sli ding scale even in the mofussi] ’’ 

Reading “ standards of professional conduct” for the word “ honesty”, the quota- 
tion is apt here In anv case, the decisions to which we shall refer deal with 
“Advocates” and even where these “Advocates” were Barristers the matter touched 
them as “Advocates” of an Indian High Court and not because of their special 
status as Barristers It is true that at one tune Advocates were mainly Barristers, 
but that was not always the case and the rules laid down in these decisions governed 
all “ Advocates”, whether Barristers or otherwise 

The learned Judges in the Punjab Record case collected all the available autho- 
rities up to the year of their decision and the} show that this kind of agreement 
was condemned in Calcutta m 1874 and 1900 In the matter of Mating Htoon Ourcg* 
and In the matter of an Ad ocate of the Calcutta High Court 1 , in Bombay in 1901 In 
re JfJF Bhandara *, and m Madras in 1881 and again m 1939 Ackamparambath Chma 
Kunhammu v Ullltam Sydenham Ganlz* and In re an Advocate of the Madras High Court * 
As the Bombay High Court is the one m which Mr G normally practices and 
as the engagement was entered into in Bombay, we think it proper to quote the 
following passage at page 1 13 from the judgment in the Bombay case (In re 
jV F Bhandara *) 

“I consider that for an Advocate of this Court to stipulate for, or receiv e, a remuneration 
proportioned to the results of litigation or a claim whether m the form of a share m the sub «t matter 
a percentage, or otherwise, is highly reprehensible, and I think st should be dearly understood that 
whether his practice be here or in the vocfusstl he will by *0 acting offend the mles of his professors 
and so render himself liable to the disciplinary jurisdiction of this Court 

Mr G argued that even if this was once the law section 3 of the Legal Practi- 
tioners (Fees) Act, 1926 (Act XXI of 1926) changed it and that row every legal 
practitioner is competent to settle the terms of his engagement and his fees bv private 
agreement With his client This, Mr G said, entitles him to enter into anv agree- 
ment which the law permits in the case of ordinary persons Legal practiuoners, 
according to him, are now governed by the law of contract and not b> rides imported 
from other countries With different ideas and different social customs and imposed 
aa ihr Bar is India ssaad} b) English Jadgcs 1 i c Bo nett agree, because dies Act 
is not concerned with professional misconduct That is dealt with bv the Bar 
Councils Act which was passed in the same year (1926) The Bar Councils Act 
makes no modification in the disciplinary jurisdiction of the High Court or -of the 
sense in which professional misconduct had been understood throughout India up 
to that time 

The only Indian decision which Mr G could quoic n his fav our was Muthoo 
Loll \ Budree Per shad 7 But that was not a case m which disciplinary acUon was 
being taken against a legal practiuoner for professional misconduct. The question 

1 vo’ av p 0 vtCSt) U.R 3 Mad 138 (F.B) 

a (18,4) ai W-R so? 6. (1939 I UR. {1940) Mad. 17 <j& 39> * 

3 (1900) 4 CalX-J «59 MUJ 30 (T C.1 

4 (1901) 3 Bom UR. «« at P >13 (F-B-) 7 t N VJMLCLR 1 
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there was whether an agreement which might be objectionable on the ground of 
professional mis conduct could be enforced by suit Two Bombay decisions on 
vJhich Mr G relies are to be distinguished in the same way Shmam Hart v Arjun 1 
and Parshram Vaman v Htranum Fatu* Whether these cases were rightly decided 
or whether they would also be hit on the ground of pubbc policy as Chitty, J , 
thought of a similar matter m the Punjab Record case, is something which does 
not arise for decision here It is enough to say that those cases are distinguishable 
on the ground that the Judges there were not considering a case of disciplinary 
action 

Mr G relied on the practice m some of the American States where an agree- 
ment by an attorney to purchase part of the subject matter of the litigation is up- 
held The class of cases to which he refers are summarised in a footnote to Me 
Micken v Penn* He relied on this to show that contracts of this kind cannot be 
dismissed as#reprehensible or morally wrong We do not propose to enter mto this 
because what may be harmless m one country may not be so in another We WiU 
however pause to observe that Rattigan, J , collected a large volume of American 
authority at pages 318 321 of his opinion m Canga Ram v Devi Das 4 to show that 
even in those States where this is permitted it is regretted and frowned upon For 
historical reasons obtaining there, the practice may have come to stay however 
much it is regretted bi t m 1937 the American Bar Association adopted the follow- 
ing canon of Professional Ethics 

The lawyer should not purchase any interest in the subject matter of the litigat on which 
he ij conducting 

In India history tells the converse tale We see no reason why we should import 
what many feel is a mistake, even in the country of its origin, from another country 
and seek to perpetuate their error here when a sound and healthy tradition to the 
contrary already exists in our Bar The reasons for exacting these high standards 
in this country, where ignorance and illiteracy are the rule, are even more im- 
portant than they are in England where the general level of education is so much 
higher We hold that the conduct of Mr G amounts to professional misconduct 
and as it was committed m the face of the Bombay view expressed by Sir Lawrence 
Jenkins m 1901 disciplinary action is called for 

Now had Mr G been as restrained and objective in his petition under Arti- 
cle 32 as he was while arguing the case before us, we might have considered a 
warning enough seeing that this is the first time this question has been considered 
in this Court, but, m view of his personal attacks on the learned Chief Justice in 
his petition where he has questioned his good faith and attributed malice to him, 
we are not able to deal with him as lightly We therefore direct that he be sis 
pended from practicing in this Court for a penod which will expire on the same 
date as his period of suspension in the Bombay High Court 

There will be no order about costs 

Respondent directed to be suspended 


1 (1881) ILR 5 Bom 258 

2 (1884) I LR \8 Bom 413 
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SUPREME COURT OF INDIA 
(Criminal Appellate Jurisdiction ) 

Present — Mehr Crand Mahajan Chief Justice, B K Mukherjea, Vivian 
.Bose, N H Bhagwati and T L Venkatarama Ayyar, JJ 
Hanshankar Bagla and another Appellants* 

v 

The State of Madhya Prade'h Respondent 

Essential Supplies {Temporary Powers) A t ( XXIV of 1946) — And Cotton Tent lei ( Control of More 
nut if) Order (1948) — Constitutional valid ty — Control Order tf in conflict with Ra l ways Act (IX of 1890), 
Sect ons 27 a8 and 41 

Clause 3 of th Cotton Textiles (Control of Mo ementl Order (1948) does not deprive a citizen 
of the right to dispose of or transport cotton textiles purchased by bun It requires him to take 
a permit from the Textile Commissioner to enable h m to transport them The requirement of a 
permit in this regard cannot be regarded as an unreasonable restrict on on the citizens right under 
sub-clauses (f) and (g) of Article 1 9 (1 ) of the Con titution of India The Essential Supplies (Tempo* 
rary Powers) Act (XXIV of 1946) was an emergency measure and the requirement of a permit to 
transport essential commodities by road or rail or other means of transport cannot m any sense ot 
-the term be said in a temporary Act to be unreasonable restriction on the citizens rights mentioned 
in clauses f ) and (g) of Article 19 (1) The pol cy underlying the Control Order is to regulate the 
transport of cotton textile m a manner that will ensure an even distribution of the commodity in 
tne country and make it available at a fair price to all The grant or refusal of a permit is thus 
•to be governed by this policy and the discretion given to the Textile Commits oner is to be exercised 
on such a way as to effectuate this pobev The conferment of such a discretion cannot be called in 
valid and if there is an abuse of the power there is aropl po ver in the courts to undo the nusch ef 
-Further there are directions and rules laid down by the Central Government for the grant or 
refusal of permits 

Ditarta Prasad v The State of Uttar Pradesh MR ig 3 y S C 224 1934 VCJ 238 (SC) 

distinguished 

The Preamble and the body of the sections of the Essential Supplies Temporary Powers) Act 
sufficient!) formulate the legislau e pol ey and the amb t and character of the Vet is such that the 
•details of that pol cy can onlv be worke"* out by delegating them to a subordinate authority within 
the frame Work of that policy Section 3 of the Act cannot be said to amount to delcgat on of legisla 
tivc power outside the pernussib e limits 

Sect on 4 of the Vet enumerates the classes of persons to w horn the po ver coutd be delegated 
■or sub-delegated by the Central Government and tt is not correct to say that the instrumentalities 
have not been selected by the Legislature itself Secnon 4 cannot be said to be mva-id 

The Rail vays Act docs not exclude the placing of a disability on a railway adnunistrat on by the 
Government or any other authority The requirement of a perm t by clauses (3) (4) and (5) 

of the Cotton Textiles (Movement Control) Order merely supplements and is not in conflict 
-wih. rA-tinr,". "it sorb s,\ if hit *? ah vays He 'Tix. r. r. "ushinsf, n hfL’ji'o nnnuaf hr Q. dr* - 
-wh ch in Any way overrides or supersedes the provis ons of sections 27 28 and 41 of the Ra lways Act 
Sect on 6 of the Essential Supplies Act doe« not either expressly or by impl cat on repeal any of 
the provis ons o r pre-existing laws neither does t abrogate them Even if it does it s with n the 
powers and there is no dclegaUon involved in the pro is ons of secuon 6 at all and that sect on could 
not be held to be uncor-sututional on that ground 

Vccordingly the pro -is ons of sections 3 4 and 6 of the Essential Suppl es (Temporary Po era) 
\c 1946 are consu uUonal and the Cotton Tex les (Control of Movement) Order 1948 is also 
consu utionaf 

Appeal by Special Leave granted by the Order of this Court, dated the 16th 
January, 1953 from the Judgment and Order of the High Court of Judicature 
at Nagpur, dated the 15th September, 19^2 in Criminal Case No 45 of 1951 from 


’Crl Appeal Ho 7 of 1953 
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the Order of the Court of the Magistrate 1st Class Hoshangabad in Criminal Case 
No 75 of 1949' 

H J Umngar, Rameshwamath and Rajinder Narain, Advocates for Appellants 
T L Shevde , Advocate-General of Madhya Pradesh, ( 7 * P haik and I 
Shroff, Advocates, with him), for Respondent 
The Judgment of the Court was delivered by 

Mahajan, C J — The facts giving rise to this appeal are these 
The appellant Hanshankar Bagla and his wife Smt Gomti Bagla were arrested 
at Itarsi by the Railway Police on the 29th of November, 1948, for contravention 
of section 7 of the Essential Supplies (Temporary Powers) Act, 1946, read with 
clause (3) of the Cotton Textiles (Control of Movement) Order, 1948, having 
been found in possession of “ new cotton cloth” weighing over six maunds which 
cloth, it was alleged, was being taken by them from Bombay to Kanpur without 
any permit After various vicissitudes through which the chalan passed the case 
was eventually withdrawn by the High Court to itself on the 3rd of September, 
1951, as it involved a decision of constitutional issues By its order, dated the 
15th September, 1952, the High Court upheld the provisions of sections 3 and 4 
of the Essential Supplies (Temporary Powers) Act, 1946, as constitutional It 
also upheld the constitutionality of the impugned Order Section 6 of the Act 
was held to be inconsistent with the provisions of the Railway Act but it was held 
that its unconstituUonality did not affect the prosecution in this case The High 
Court directed that the prosecution should proceed and the records sent back to 
the trial Court for being dealt with in accordance with law Leave to appeal was 
given both to the appellants and the respondent and requisite certificates under 
Articles 132 and 134 of the Constitution were granted This appeal along with 
the connected appeal No 6 of 1953 is before us on the basis of the said certificates 
Mr Umngar, who appeared in this and the connected appeal, urged the 
following points for our consideration and decision 

(1) That sections 3 and 4 of the Essential Supplies (Temporary Powers) 
Act, 1946 and the provisions of the Cotton Cloth Control Order contravened the 
Fundamental right of the appellants guaranteed by Article 19(1) (/) and (g) of 
the Constitution , 

(2) That section 3 of the Essential Supplies (Temporary Powers) Act, 
1946 and in particular section 4 were ultra vires the Legislature on the ground of 
excessive delegation of legislative .power., 

(3) That section 6 having been found ultra tires, section 3 was inextricably 
connected with it and that both the sections should have been declared ultra vires 
on that ground , and 

(4) That the impugned Control Order contravened existing laws, viz , 
the provisions of sections 27, 28 and 41 of the Indian Railways Act, and was thus 
void in its entiret) 

The respondent challenged the judgment of the High Court that section 
6 of the Act was unconstitutional 

In our judgment, none of the points raised by Mr Umngar have any vali- 
dity On the other hand, we are of the opinion that the High Court was in error 
in declaring section 6 of the Act unconstitutional 
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Sections 3 and 4 of the Essential Supplies (Temporary Powers) Act^ 1946, 
provide as follows — 

“ 3 (1) The Central Government, so far as it appears to it to be necessary or expedient 

for maintaining or increasing supplies of any essential commodity or for securing their equitable 
distribution and availability at fair prices mas bv order provide for regulating or prohibiting the 
production, supply and distribution thereof and trade and commerce therein 

(2) Without prejudice to the generality of the powers conferred by sub-secuon (1) an order 
made thereunder mas provide — 

(a) for regulating by licences perm-ts or otherwise the production or manufaemre of any 
essential commodity, 

(<f) for regulating by licences, permit* or otherwise the storage transport, distribution disposal,, 
acquisition, use or consumption of any essential commodity , 

4, The Central Government may by notified order direct that the power to make orders under 
section 3 shall, in relation to such mailers and subject to suJi condition* if any , as may be specified in the 
direction, be exerc.sable also by — 

(a) such officer or authority subordinate to the Central Government, or 
(4) such State Go\ eminent or such officer or authority subordinate to a State Goi element 
as may be specified m the direction* 

Section 6 runs thus 

6 Any order -made under section 3 shall hate effect noti athstandmg anything inconsis- 
tent therew th contained in any enactment other than this Act or any instrument having effect bv 
virtue of aov enactment other than this Act 

Under powers conferred by section 3 the Central Government promulgated 
on 10th September 1948, Cotton Textiles (Control of Movement) Order, 1948 
Section 2 of this Order defines the expressions “ apparel ’ , “ earner ’ , hosiers , 
“ cloth " and “ textile commissioner ’ Section 3 of the Order runs as follows — 

3 No person shall transport or cause to be transported by rad, road, air «ea or inland 
navigation any cloth, yam or apparel except under and in accordance with — 

(1) a general permit notified in the Gazette of India by the Textile Commissioner or 
(u) a special transport permit issued by the Textile Commissioner 
Section 8 provides that the Textile Commissioner mat, by notification in the 
Gazette of Indta, prescribe the m a nn er in which any application for a special 
transport permit under this Order 'hall b~ made The Central Government 
has prescribed forms for application for obtaining permits and the conditions under 
which permits can be obtained 

The first question canvassed b\ Mr Umngar w as that the provisions of 
section 3 of the Control Order infringed the nghts of a citizen guaranteed in 
sub-clauses (/) and (g) of Article ig (1)- of the Constitution These sub-clauses 
recognise the nght of a citizen to dispose of property and to carry on trade or 
busines' The requirement of a permit to transport b\ rad cotton textiles to a 
certain extent operates as a restriction on the rights or a person who is engaged in the 
business of purchase and sale of cotton textiles Clause (5) of Article 19 how 
ever permits such restrictions to be placed provided they are m the public interest 
Dunng the period of emergency it was necessary to impose control on the produc 
tion, supply and distribution of commodities essential to the life of the community 
It yvas for this reason that the Legislature passed the Essential Supplies (Temporary 
Poyvers) Act authorising the Central Government to male orders from ume to 
time controlling the production, supply and distribution of essential commodities 
Clause 3 of the Control Order does not deprive a citizen of the nght to dispose of 
or transport cotton textile purchased by him It requires him to take a permit 
E— 83 
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from the Textile Commissioner to enable him to transport them The require- 
ment of a permit in this regard cannot be regarded as an unreasonable restriction 
on. the citizen’s right under sub clauses (/) and (^) of Article 19 (1) If transport 
of essential co mm odities by rail or other means of conveyance was left uncontrolled 
it might well have seriously hampered the supply of these commodities to the public 
Act XXIV of 1946 was an emergency measure and as stated in its preamble, was 
intended to provide for the continuance during a limited penod of powers to control 
the production, supply and distribution of, and trade and commerce in, certain com- 
modities The number of commodities held essential are mentioned in section 2 
of the Act and the requirement of a permit to transport such commodities by road 
or rail or other means of transport cannot, ui any sense of the term, be said, in a 
temporary Act, to be unreasonable restriction on the citizens’ rights mentioned in 
clauses (/) and (5) of Article 19 (1) The High Court was therefore right in nega- 
tiving the contention raised regarding the invalidity of the Control Order as 
abridging the rights of the citizen under Article 19 (1) of the Constitution 

Mr Umrigar further argued that the Textile Commissioner had been given 
unregulated and arbitrary discretion to refuse or to grant a permit, and that on 
grounds similar to those on which m Dwarka Prasad v Tke Stale of Uttar Pradesh \ 
this Court declared void section 4 (3) of the U P Coal Control Order, section 3 
of the Control Order m question should also be declared void This argument 
again is not tenable In the first place, the appellants never applied for a permit 
and made no efforts to obtain one If the permit had been applied for and refused 
arbitrarily they might then have had a right to attack jhe law on the ground that 
it vested arbitrary and unregulated power in the Textile Commissioner The appel- 
lants were not hurt in any way by any act of the Textile Commissioner as they never 
applied for a permit They were transporting essential goods by rail without a 
permit and the only way they can get any relief is by attacking the section which 
obliges them to take a permit before they can transport by rail essential commo- 
dities It may also be pointed out that reference to the decision of thts Court in 
Dwarka Prasad s case 1 , is not very apposite and has no bearing on the present case 
Section 4 (3) of the U P Coal Control Order was declared void on the ground 
that it committed to the unrestrained will of a single individual the power to grant, 
withhold or cancel licences m any way he chose and there was nothing in the Order 
which could ensure a proper execution of the power or operate as a check upon 
injustice that might result from improper execution of the same Section 4 (3) of 
the U P Coal Control Order was »n these terms 

The L censing Author tv may grant refuse to grant renew or reiuse to renew a licence and 
may suspend cancel revoke or modify any licence or any terms thereof granted by him under the 
Order for reasons to be recorded Provxied that every power whirh is under th s Order exercisable 
by the Licencing Authority shall also be exercisable by the State Coal Controller, or any person 
authorized by him n this behalf 

In the present Control Order there is no such provision as existed in the U P 
Coal Control Order Provisions of that Control Order bear no analogy to the 
provisions of the present Control Order The policy underlying the Order is to 
regulate the transport of cotton textile in a manancr that will ensure an even 
distribution of the commodity ui the country and make it available at a fair price 
to all The grant or refusal of a permit is thus to be go\ emed by this policy and 
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the discretion given to the Textile Commissioner is to be exercised in such a way 
as to effectuate this policy The conferment of such a discretion cannot be called 
invalid and if there is an abuse of the power there is ample power in the Courts 
to undo the mischief Presumably, as appears from tbe different forms published 
in the Manual, there are directions and rules laid down by the Central Govern 
ment for the grant or refusal of permits ♦ 

The next contention of Mr Umngar that section 3 of the Essential Supplies 
(Temporary Powers) Act, 1946, amounts to delegation of legislative power out- 
side the permissible limi ts is again without any ment It was settled by the majority 
judgment in the Delhi Laws Act case 1 , that essential powers of legislation cannot 
be delegated In other words, the Legislature cannot delegate its function oF laying 
down legislative pohey in respect of a measure and its formulation as a rule of 
conduct The Legislature must declare the policy of the law and the legal prin- 
ciples which are to control any given cases and must provide a standard to guide 
the officials or the body in power to execute the law The essential legislative 
function consists m the determination or choice of the legislative policy and °f 
formally enacting that policy into a binding rule of conduct In the present case 
the Legislature has laid down such a principle and that principle is the maintenance 
or increase in supply of essential commodities and of securing equitable distribu- 
tion and availability at fair prices The principle is clear and offers sufficient 
guidance to the Central Government in exercising its powers under section 3 
Delegation of the kind mentioned m section 3 was upheld before the Constitution 
in a number of decisions of their Lordships of the Privy Council, vide Russell v The 
Queen 1 , Hodge v The Queen 1 , and Shannon v Lower Mainland Dairy Products Board 1 
and since the coming into force of the Constitution delegaUon of this character 
has been upheld in a number of decisions of this Court on principles enunciated 
by the majority m the Delhi Laws Act case 1 As already pointed out, the preamble 
and the body of the sections sufficientl) formulate the legislative policy and the 
ambit and character of the Act is such that the details of that pohey can only be 
worked out by delegating them to a subordinate authority within the frame work 
of that pohey Mr Umngar could not very senously press the question of the 
invalidity of section 3 of the Act and it is unnecessary therefore *to consider this 
question in greater detail 

Section 4 of the Act was attacked on the ground that it empowers the Central 
Government to delegate its own power to make orders under section 3 to an> officer 
or authority subordinate to it or the Provincial Government or to any officer or 
authority subordinate to the Provincial Government as specified in the direction 
given by the Central Government In other words, the delegate has been authorized 
to further delegate its powers in respect of the exercise of the powers of section 3 
Mr Umngar contended that it was for the Legislature itsif to specify the parti 
eutar authorities or officers who could exerase power under section 3 and it was 
not open to the Legislature to empower the Central Government to say vs hat officer 
or authority could exercise the power Reference in this connection was made 
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to two decisions of the Supreme Court of the United States of America — Panama 
Refimng Co v Hjan 1 and ScheckUr v United States 2 In both these cases it was 
held that so long as the policy is laid down and a standard established by a 
statute, no unconstitutional delegation of legislative power is involved in leaving 
to selected instrumentalities the making of subordinate rules within prescribed 
limits and the determination of facts .to which the policy as declared by the legisla- 
ture is to apply These decisions m our judgment do not help the contention of 
Mr Umngar as we think that section 4 enumerates the classes of persons to whom 
the power could be delegated or sub delegated by the Central Government and 
it is not correct to say that the instrumentalities have not been selected by the Legis- 
lature itself The decision of their Lordships of the Pnvy Council m Shannon's case 3 
completely negatives the contention raised regarding the invalidity of section 4 
In that case the Lt -Governor m Council was given power to vest in a marketing 
board the powers conferred bv section 4 A (d) of the Natural Products Marketing 
(British Columbia) Act, 1936 The attack on the Act wa* that without constitu- 
tional authority it delegated legislative power to the Lt -Governor in Council. 
This contention was answ ered by their Lordships in these terms 

' The third objection a that it u not within the powers of the Provincial Legislature to delegate 
so-called legislative powers to the Lt. Governor in Council or to give him powers of further 
delegation. This objection appears to their Lordships subversive of the ngbts which the Provincial 
Legislature enjoys while dealing with matters falling within the classes of subjects in relation to 
which the Constitu ion has granted legislative powers Within its appointed sphere the provincial 
Legislature is as supreme as an\ other Parliament and it is unnecessary to try to enumerate the 
innumerable occasions on wh ch Legislatures Provincial, Dominion and Imperial have entrusted 
various persons and bodies with similar powers to these contained in this Act 

The next contention that the provisions of the Textile Control Order ope- 
rate as an implied repeal of sections 27, 28 and 41 of the Indian Railways Act and 
are therefore invalid is also not well founded. The requirement of a permit 
by clause (3) and provisions of clause (4) of the Order which empower the Textile 
Commissioner to direct a carrier to close the booking or transport of cloth, ap- 
parel, etc , are not m direct conflict with sections 27, 28 and 41 of the Railways 
Act. The Railways Act does not exclude the placing of a disability on a railway 
administration by the Government or anv other authority- This clause merely 
supplements the relevant provisions of the Railways Act and does not supersede 
them Similar observations apply to clause (5) which enables the Textile Com- 
missioner to place an embargo on the transport of certain textiles from one area 
to another There is nothing in the provisions of the Order which m any way 
overrides or supersedes the provisions of the different sections of the Railwavs Act 
referred to above 

The last contention of Mr Umngar that section 6 having been declared in- 
valid, section 3 is mextncably mixed with it and should also have been declared 
invalid is also not valid, because apart from the grounds given by the High Court 
for holding that the two sections were pot so interconnected that the invalidity 
of one would make the other invalid, the High Court was in error in holding that 
section 6 was unconstitutional Section 6 of the Act cited above declares that 
an order made under sectuion 3 shall have effect notwithstanding anything in- 
consistent therewith contained in any enactment other than this Act or any in- 
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strmnent having effect by virtue of any enactment other than this Act In other 
■words it declares that if there is any repugnancy in an order made under section 
3 with the provisions of any other enactment, then notwithstanding that incon- 
sistency the provisions of the Order will prevail m preference to the provisions 
of other laws which are thus inconsistent with the provisions of the Order In 
the view of the High Court the power to do something which may ha\e the effect 
of repealing, by implication, an existing law could not be delegated in view of 
the majority decision of this Court In Re Delhi Laws Act 1 , where it was held 
that to repeal or abrogate an existing law is the exercise of an essential legislative 
power The learned Judges of the High Court thought that the conferment of 
power of the widest amplitude to make an order inconsistent with the pre- 
existing law > is nothing short of a power to repeal In our opinion the construction 
placed on section 6 by the High Court is not nght Section 6 does not either 
expressly or by implication repeal any of the provisions of pre-existing laws, neither 
does it abrogate them Those laws remain untouched and unaffected so far as 
the statute book is concerned The repeal of a statute means as if the repealed 
statute was never on the statute book. It is wiped out from the statute book 
The effect of section 6 certainly is not to repeal any one of those laws or abrogate 
them Its object is simply to by pass them where they are inconsistent with the 
provisions of the Essential Supplies (Temporary Powers) Act, 1946 or the orders 
made thereunder In other words, the orders made under section 3 would be ope- 
rative in regard to the essential commodity covered by the Textile Control Order 
wherever there is repugnancy in this Order with the existing laws and to that 
extent the existing laws with regard to those commodities will not operate By- 
passing a certain law does not necessarily amount to repeal or abrogation of that 
law That law remains unrepealed but during the continuance of the Order made 
under section 3 it does not operate m that field for the time being The ambit 
of its operation is thus limited without there being any repeal of any one of its pro- 
visions Conceding, however, for the sake of argument that to the extent of a re- 
pugnancy between an order made under section 3 and the provisions of an exist- 
ing law, to the extent of the repugnancy, the existing law stands repealed 
by implication, it seems to us that the repeal is not by any act of the delegate, but 
the repeal is by the legislate e act of the Parliament itself By enacting section 6 
Parliament itself has declared that an order made under section 3 'hall has e effect 
notwithstanding any inconsistency in this order with any enactment other than 
•tin,'. An' Thv' a? sa'j •dsclavaiini' -made Jyv ihr j^l/gta.tr.hitf ihr .bgn,slatner vttnff 
has declared its w ill that way in section 6 The abrogation or the implied repeal 
is by the force of the legislative declaration contained m section 6 and is not by 
force of the order made by the delegate under section 3 The power of the delegate 
is only to make an order under secUon 3 Once the delegate has made 
that order its pow er is exhausted SecUon 6 then steps in wherein the Parlia- 
ment has declared that as soon as such an order comes into being that will have 
effect notwithstanding any inconsistency therewith contained m any enactment 
other than this Act Parliament being supreme, it certainly could make a law 
abrogating or repealing by implication provisions of any pre-existing law and 
no excepUon could be taken on the ground of excessive detegauon to the act of 
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the Parliament itself There is no delegation in\ol\ ed in the provisions of section 6 
at all and that section could not b~ held to be unconstitutional on that ground 

The result therefore is that in our opinion the provisions of sections 3, 4 and 
6 of the Essential Supplies (Temporary Powers) Act, 1946 arc constitutional and 
the unpuged Order is also constitutional Accordingly this appeal is dismissed, 
and the trial Court is directed to proceed expeditiously with the case m accordance 
with law 

- — Appeal dismissed 

SUPREME COURT OF INDIA 
[Civil Appellate Jurisdiction ] 

Present — Me hr Chand Mahajan, Chief Justice, B K Mukherjea, Vivian 
Bose, N H Bkagwati and T L Venkatarama Ay yak, JJ 
K. N Guruswamy Appellant* 

v 

The State of Mysore and others Respondents 

Mysore Excise Act (1901) end Rules thereunder — Sale of liquor l rentes by Gozernment — Necessity to- 
conform to t l e Rules 

Liquor 1 idling in the Slate of Mysore can only be done in certain specified ways and such d se- 
cretion as is left to the authorities is strictly controlled bv Statute and Rule Whenever there is a de- 
parture from the methods or auction and tender provided for in the Rulrs the departure must be 
sanctioned by Government and must be notified The matter cannot be left to the arb trary 
discretion of some lesser authority 

The highest bidder at the aucuon obtaaied no right to the 1 cence by the mere fact that the eon 
tract had been knocked down id h s favour (the acceptance being subject to sanction) Where 
before sanction a private offer of a higher amount is received the v igher offer cannot b- accepted 
without following the procedure prescribed and m the secrecy of the offic Whatever is done must 
be done e ther under the Rules or under a Notification which would receive like publicity and have 
like fore and of which the peop e at large would have like notice Arbitrary improvisation or an 
ad hoc procedure to meet exigencies of a particular case is ruled out A grant of the contract 
straightaway to a rival who makes a furtive higher offer to the sanctioning authority after the 
contract had been knocked down is therefore wrong 

[However as the period of contract was to expire shortly a writ would be ineffective and it is 
not the practice to issue meaningless writs ] 

Appeal under Article 133 (1) of the Constitution of India against the Judg- 
ment and Order dated the 10th July, 1953 of the Mysore High Court in Civil 
Petition No n6of 1953 

Af C Setalvad, Attorney General for India, (Umrtgar and Rajmder Naraui r 
Advocates with him) for Appellant 

ffittoor Srinivasa Rao, Advocate-General of Mysore, (R Ganapathy Iyer, Advocate 
with him) for Respondents 1 to 3 

M S R Aiyangar Advocate, for Respondent No 4 

The Judgment of the Court was delivered by 

Bose, J We are concerned in this appeal with the sale of a liquor contract 
for the year 1953 54 m the State of Mysore 

The appellant Guruswamy and the fourth respondent Thimmappa are rival 
liquor contractors The contract for the City and Taluk of Bangalore was auctioned 
by the third respondent, the Deputy Commissioner on 27th Aprd, 1953 The 
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appellant’s bid of Rs 1,80,000 a month was the highest, so the contract was knocked 
down in his favour subject to formal confirmation b> the Deputy Commissioner. 
On the same day the appellant deposited Rs 1,99,618-12-0 

The fourth respondent Thmimappa was present at the auction but did not 
bid. Instead of that he went direct to the Excise Commissioner behind the 
appellant’s back and made an offe" of Rs 1,85,000 

On lith.Ma), 1953, the Excise Commissioner passed the following order — 
“The highest bid received m the recent auction 1 s Rs 1,80,000 per mensem \s Sn 
Thimmappa has now offered Rs 1,83 000 per mensem, the sale held by the Deputy Commissioner 
is conceited The Deputy Comamsicner Bangalore District, & requested to tale further action 
under the Rule 10 of the Rules regulating the sales of Excise Privileges 
The tender given by Thimmappa u herein enclosed * 

The same day the Deputy Commissioner informed the appellant that the sale had 
been cancelled by the Excise Commissioner and of 1 J 6th Ma) , 1953 he was given a 
copy of the Excise Commissioner's order 

On 12th Mat,, 1933, the Deputy Commissioner made the following order 
" The Todd) sale he’d on the 27th Aprd >933* w which a bid of Rs 1,80,000 

per month was secured This sal* has been cancelled bv the Excise Commissioner in view of the fact 
that a higher tender of Rs i 8 3 ooo per month has been revived from Sn T Thimmappa 

a In these circumstances, the tender of Sn T Thunmappa is 

accepted 

Protests and appeals were made to % anous authorities but they proved infruc- 
tuous, so, on 19th June, 1953, the appellant applied to the State High Court at 
Mysore for a writ of mandamus The petition tins dismissed but the appellant 
was granted a certificate under Article 133 (1) of the Constitution and so has come 
here 

The matter is governed by the Mysore Excise Act of 1901 and the Rules made 
under it Section 1 5 of the Act prohibits the sale of hquor without a licence from 
the Deputy Commissioner Section 16 provides that — 

1 It shall be lawful for the Government to grant to 3°) person or persons on such condition* 
and for such p-nod as mas seem F t the extflusne ot other pni Jege — 

(i) of se ling b> retail 

any country hquor within anv local area 

No grantee oi an) privilege under this secuon shall exerci* e the same until he has rrceis ed a licence 
in this behalf from the Deputs Con,m «sionrr 

Section 29 authorises Government to make rules for the purpose of carrying 
out the provisions of the Act 

The notification containing the Rules is headed — 

the Government of IDs H.ghPess the Maharaja of Mysore a*e pleased 
to frame the following rules to regulate the disposal of the privilege of rttaj send of intoxicating 
liquors 

Then comes Rule I 1 It runs — 

The pnvuesje of retail vend of excisable articles shah be disposed of either b) auction or b> 
such other m-thod as mas be notified b\ Gos errmenl 
Rule 1 2 is also relevant It sa>s — 

‘ In cases where the nght of reiaJ vend is permitted b' Government to be disposed of b) call 
ing for tenders, » nouf cation calling for the same shall be published by the Excu Commissioner u* 
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three successive issues of the Mysore Gazette after obtaining the previous approval of the Govern 
merit therefor 

Then follow a senes of rules about auctions Out of them, Rule H 8 is all we 
need note It runs — 

The shops will be knocked down to the highest bidder but the sale will be subject to formal 
confirmation by the Deputy Commissioner who shall be at liberty to accept or reject any bid at ho 
discretion sivh formal coPfirinaUon will be tantamount to an acceptance of the bid unless revised 
bv the Excise Comnnsssoner for special reasons s> ’ v 

finally, we come to Rule II 10 It is as follows 

Shops rema ining unsold at the first aucuon or shops the sales of which lia\e not been con 
firmea but cancelled will ordinarily be disposed of by re auction or by tender or otherwW at «he 
discretion of the Deputy Commas oner later on 

This Court had occasion to observe m State of Assam v Keshab Prasad. Siflgh and 
others 1 — a fisheries case — that the sale of these licences forms such a lucrative source 
of revenue that State legislatures have deemed it wise not to leave the matter to 
unfettered executive discretion , accordingly legislation has been enacted in most 
pans of India to regulate and control the licensing of these trades , Acts are passed 
and elaborate Rules are drawn up under them It is evident that there is a policy 
and a purpose behind it all and it is equally evident that the fetters imposed by 
legislation cannot be brushed aside at the pleasure of either Government or its 
officers The Rules bind State and subject alike 

The Act and the Rules make it plain that liquor licencing in the State of 
Mysore can only be done in certain specified ways and such discretion as is left 
to the authorities is stnctly controlled by Statute and Rule 

Rule I 1 gives two options the licences must either be sold by auction or 
** by such other method as may be notified by Government ” It is not by such other 
method as may be desired by Government or thought fit by it but by such other 
method as may be notified The notification is of the essence, and for good reason 
these are matters of public concern and of importance to the State because of the 
revenue reaped It is necessary therefore that all and sundry should know what 
is what by public notification m the Gazette and it is important that this should 
not be left to arbitrary executive pleasure 

Rule I 2 indicates one of the many shapes the ' otherwise ” can take one 
of the ' otherwise ” methods can be by calling for tenders But if that is selected, 
then a further fetter is forged There must be a public call for the tenders by publica- 
tion m no less than three successive issues of the Mysore Gazette, and mote, the 
approval of the Government must first be obtained The careful elaboration of 
this Rule precludes us from holding that it can be by passed or ignored at the will 
and pleasure of an executive officer 

But the authorities are not tied down to the method of auction and tender , 
that may be undesirable for a variety of reasons the urgency of the situation being 
one of them , nor are they bound to follow Ri le I 2 as an alternative They 
have a discretion under Rule I 1 and can act ‘ Otherwise ” But if they wish 
to do that, then it is essential that due notice and publicity be given of the “ other- 
wise " method m a Government notification as Rule I 1 directs The Gazette 
is issued every week and where necessary a special edition of the Gazette can be 
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issued at a dav’s notice, so the urgency of the matter is no real reason for b) -passing 
the Rules What the legislature has insisted on is that whenever there is a depar- 
ture from the methods of auction and tender provided for in the Rules, the depar- 
ture must be sanctioned by Government and must be “ notified ” The matter 
cannot be left to the arbitrary discretion of some lesser authority 

In the present case, there has not been any notification in the Gazette to \jr mg 
the “otherwise” portion of Rule I 1 into play, nor have tenders been called 
for m the only way which Rule I 2 permits W e are therefore left with the nor- 
mal mode of «ale contemplated b\ the Rules, namelv pubhc auction 

It is admitted that the contract was ai etioned on 27th April, 1933, it is admit- 
ted that the appellant bid up to Rs 1,80,000 and it is admitted that that was the 
highest bid , it is also admitted that the contract w as knocked down in his fa\ our 
But that was not final because under Rule II 8 the sale was expresslv subject to 
the formal confirmation of the Depi tv Commissioner who is given a discretion to 
accept or reject a bid The Deputv Commissioner did not give his sanction but 
equally he did not exercise his dictation But that can be treated as an irregula- 
rity 111 this case because even if sanction had been gi\en it was subject to revision 
b\ the Excise Commissioner “ for special reasons ” That fact distinguishes this 
case from Corrmissioner of Police, Bomba) ' Gordfiandas Bfianji 1 

Now the Excise Commissioner exercised his authority a Uttie irregularly 
it is true becai se the matter did not reach him through the proper channel , but 
that woi Id not call for interference b\ wav of a w nt The substance of the thing 
is there and as the High Court was not a Court of appeal it could not have been 
called upon to correct a mere technical error m the exercise of a jurisdiction 
which was otherwise valid It must be remembered that the Excise Commis- 
sioner was not a Court of law whose seism was dependent upon the filing of a regular 
appeal The sale was cancelled and a reason was given , and the fact that Govern- 
ment would be able to get an extra Rs 3 000 a month as revenue is certainly a 
good reason The cancellation was therefore proper and as the appellant obtained 
no nght 10 the licence bv the mere fact that the contract had been knocked down 
in his favour \the acceptance being subject to sanction) the appellant’s first relief 
asking for a mandamus to confirm his nght to the licence for 1933-54 cannot be 
granted. 

We now pass on to th** subsequent action of the Deputy Commissioner ui giving 
the contract to Thunmappa It was contended that the Deputy Commissioner 
acted within the ambit oflus powers because Rule 11 10 gives him an absolute 
discretion either to re auction or act otherwise and no fetters are placed upon 
the ‘ otherwise ’ It was argued that the Rules which precede Rule II 10 deal 
with the initial stages thev require either an auction or the calling for tenders 
bv notification under Rule 1 2, or such other method as mav have been duly noti- 
fied but once there is an auction and »t is cancelled under Rule II 8, then the 
authorities are no longer bound by anv rules and have an absolute and unfettered 
discretion The urgency ol the situation at that stage is advanced as a reason. 

We are unable to agree The same word appearing m the same section of 
the same set of Rules mi st be given the same meaning unless there is anything 
to indicate the contrar. The full content of the otherw isc ” is specified m Rule 


R— 84 


( R «i> H95ij S C.J S03 



648 


THE SUPREME COURT JOURNAL 


(VOL.XV 1 I 


I i It must be construed in the same sense in Rule II to But that apart, 
this would, in our opinion, run counter to the policy of the legislature which is 
that matters of such consequence to the State revenue cannot be dealt with arbi- 
trarily and m the secrecy of an office Whatever is done must be done either under 
the Rules or under a Notification which would receive like publicity and have 
like force, and of which the people at large would have like notice Artbitrary 
improvisation of an ad hoc procedure to meet the exigencies of a particular case is 
ruled out The grant of the contract to Thimmappa was therefore wrong 

The next question is whether the appellant can complain of tins by way of 
a writ In our opinion, he could have done so in an ordinary case The appel- 
lant is interested in these contracts and has a right under the laws of the State to 
receive the same treatment and be given the same chance as anybody else Here 
we have Thimmappa, who was present at the auction and who did not bid — not 
that it would make any difference if he had, for the fact remains that he made no 
attempt to outbid the appellant If he had done so it is evident that the appellant 
would have raised his own bid The procedure of tender was not open here because 
there was no notification and the furtive method adopted of settling a matter of 
this moment behind the backs of those interested and anxious to compete is unjusti- 
fied Apart from all else, that in itself vtould in this case have resulted m a loss 
to the State because as we have said, the mere fact that the appellant has pursued 
this writ with such vigour shows that he would have bid higher But deeper con- 
siderations arc also at stake, namely the elimination of favouritism and nepotism 
and corrupUon not that we suggest that that occurred here, but to permit what 
has occurred m this case would Jeave the door wide open to the very evils 
which the legislature in its wisdom has endca\oured to avoid All that is 
part and parcel of the policy of the legislature None of it can be ignored 
We would therefore in the ordinary course have giv en the appellant the wnt he seeks 
But, owing to the time which this matter has taken to reach us (a consequence 
for which the appellant is in no way to blame, for he has done all he could to have 
an early hearing), there is barely a fortnight of the contract left to go We were 
told that the excise year for this contract (1953 54) expires early in June A wnt 
would therefore be ineffective and as it is not our practice to issue meaningless 
wnts we must dismiss this appeal and leave the appellant content with an enuncia- 
tion of the law But as he has in reality won his case and is prevented from reaping 
the full fruits or his victory because of circumstances for which he is not responsible, 
we direct that the first respondent, the State of Mysore, and the fourth respondent 
* Vue 'appfcuan t' ms costs’ nere ana in'\ne T fii§n'TL.ouu "Ine olncr 
respondents will bear their own costs 

Agent for Respondents 1 to 3 R H Dhebar 


Appeal dismissed 
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THE ADMINISTRATIVE JURISDICTION OF THE INDIAN JUDICIARY 
THE NATURE AND SCOPE OF THE REMEDIES UNDER ARTICLES 
226 AND 32 OF THE CONSTITUTION OF INDIA* 

BY 

Dr A T MabXOSEj m A HD, Advocate, Emakvlam 

1 

Introductory 

The experience of India under an imperial bureaucrac> for a period of about 
two centuries showed that restrictions on individual liber t-. could be imposed 
effectn el) b\ curtailing the power of the judiciary m the remedial 1 field of public 
law No wonder, therefore, that the architects of the Indian Constitution were 
vert anxious that no inhibition should exist on the jurisdiction of the ordinary 
superior judiciarv of the land to gi\e remedies for the \10lat10n of the liberties of 
the citizens at the hands of the administration 2 

The Constitution, therefore, conferred on the Supreme Court* and the State 
High Courts* of India powers to control the administration from violating the 
rights of individuals Of these provisions Article 226 of the Constitution 5 is the 
most important because it confers power on the State High Courts to issue orders 
similar to the English prerogative wnts 

The Article reads as below — 

“ (1) Notwithstanding anything in Article 32, even. High Court shall 
hate power, throughout the territories m relation to which it exercises jurisdiction, 
to issue to an} person or authority including in appropriate cases am Government, 
within those territories directions, orders or wnts including writs in the nature of 
habeas corpus, mandamus, prohibition, quo uerranto and certiorari, or an) of them for 
the cnforc-ment of an> of the nghts conferred b\ Part III and for an) other purpose 

1 A needed emphasis was supplied bv the Chief Justice of the Calcutta Ji gh Court in Hindustan 
Motors Ltd \ Onton of Indus, AIR. 19*4 CaJ 151, 154 b> pointing out that Article 226 was only 
a mere procedv'ral prows on made by the Constituuon 

2 Cf Jennings Some characteristics of the Indian Constitution, page 6 la Britain 
the official «s frightened of the people with a capital P In India the official rcpres-nled power 
with a cap tal P Die result in the Indian Constitution «s a suspicion of the powers of Government 
which wui certain!* prove embarasung Cf also 1 bid page 19 

3 Articles 33 and *3G 

4 Articles 

5 Hereinafter referred to as the Article 

* Inscribed to Acharya Jy'arendra Decs 

J— 2-t 
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(2) The power conferred on a High Court by clause (1) shall not be m 
derogation of the power conferred on the Supreme Court by clause (2) of Article 
38 ” 

Proceedings under the Article ha\e become celebrated Under it aborigines 1 
and aristocrats 2 , young hopefuls* and old revolutionaries* have alike vindicated 
their liberties and frustrated illegal administrate e action From the Union of 
India at the top 5 to local municipal committees at the bottom 4 all public autho- 
rities are under its sway In Cape Comonn 7 and the Punjab , 8 Bombay* and 
Bengal 10 these constitutional writs run checking vllra tires action of Governments , 11 
abuse of discretion of District Magistrates , 12 excess of powers of Custodians of 
evacuee property 14 and commissioners of workmen’s compensation 14 

Looking at the prayers contained m not a few of the applications under the 
Article many would fancy that there are no limits to the jurisdiction conferred 
by the Constitution on the State High Courts under this Article Promotions in 
Universities without passing examinations 18 and specific performance of ordinary 
contracts 14 control of political parties 1 ' and poliucal leaders 18 are prayed for 19 In 
some Rajasthan cases 20 all the writs or any of them except habeas corpus were asked. 


1 hu^ura p odhan \ G angadhar Bthrra AIR Orissa 238 A khond of Onssa obtained 

an order under Article 226 quashing a dec won of the Additional Agent of the Agency Tracts which 
had deprived the petitioner of his homestead 

2 Rana Ran Pratap Singh \ State of t J* , A I R lg 3 2 All 99 

3 Champakam Dorairajan \ StaU of Madras A.I R 1951 Mad 120 1LR (ig^t) M lag, 
1950; 2 MLJ 404 (F B ) affirmed on appeal by the Supreme Court in State of Madras v Champakam 

Dorairajan 1951 SC J 313 1951 S C R 525 (1931, 1 MLJ 621 

\ i K Gopautn In re AIR 19^3 Mad 41 (1952) 2 MLJ 690 

5 Chhotabhoi Jrthabai Pat l Q Co \ The Union of India and others, A J.R 19^2 J*ag 139 . I L.R. 
(iSo"! N 156 The Union of India was asked to pay the costs of the petitioner 

6 Rashid Ahmed v Municipal Board hairana, 1930 S C J 324 1950 SCR 566 

7 Sheik Mansoor \ Government of Tr crane ore Cochj 1, 1950 KLT 139 

8 Man Sing v State, AIR ig-,3 Pepsu 16 

9 Abdul Majid v A R Bayak, A lit 1951 Bom 440 I L.R (1952) Bom 3< 8 

10 Balant Rarjan Cuda v Anantha Shankar Roj, A-I R 1932 Cal 112 

It See footnote 7 above 

12 Jesmghabhai v Emperor AIR 1950 Bom 363 • ILR. (1950) B 539 , Rameshvar Prasad 
v District Magistrate Kanpur AIR. 1954 All 144 

13 Piasma Khatoon v R P Swha (Custodian Evacuee Property), A-I R 1954 Fat. 43* 

14 See footnote 10 above 

15 Shudershan Led Dinveth and others v Dean of the Faculty of Science, University of Allahabad and 
others, AIR 1953 AM 194 Malik, C J , and Bhargava, J , who dismissed the petition did not mulct 
the y oungsters in cost because the judges graciously thought that the boys were misguided Of course 
Universities are in proper cases amen able to the jurisdiction under Art. 226 

16 Hong Kong ed Shanghai Banking Corporation v Bfua Das Pranjivan Das A.I R 1951 Bom 158 
In this case a writ against a private individual not to enforce an award was asked for Chcttar Singh 
v State of Madhya Bharat AIR 1953 Punj 239 GamSharam v State of Madhya Bharat, A.I R 1953 
MB 58, Den Dayal v Pepsu Stale, A.I R 1953 Pepsu g, Indian Tobacco Corporation \ The Stateof 
Madras, AIR 1954 Mad 549 al 55* ('9a4) 1 M I~J 429 Time alone can say whether Bnjlat 
V State of Uttar Pradesh, A I R. 1954 All 393 will be haded as a precedent in so far as u recognises 
Government contracts as a pan of public law enforceable by mandamus or forgotten as a freak be- 
cause « goes contrary to the general law that ntandonau cannot be used to enforce contractual obli- 
gations 

17 In re Bagabhushanim Reddi, ILR {1950) Mad 1119 AIR 1951 Mad 249 (1950) a ML. 


Pandit Jauvharlal Bihru A.IR 1952 Nag 301 
• D. Ram and others AIR 19^4 Pat 297 See infra Seaton IT 


18 Bar as ana Bhaskara Khare 1 
•9 Cf Jamal pur Arya Sana} v 
of this paper 

20 , Aartnal v Commissioner of Ctcd Supplies K I R ,9.,, R aj 74, firm Udairaj v Commissioner 
of Civil Supplies, AIR 1952 Raj 79 In Shombhi Dayal v Pepsu State , AIR 1952 Pepsu 152. the 
report states that writs ot certiorari, prohibition, .... * — - > -s— * 


■e asked. 
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The Courts are not entirely free from bL.’r* for this condition of apparent 
anarchy in the form of applications and types of reliefs pra) ed for under the Article 
In many cases the High Courts hat e created unnecessary div ersitv where uniformity 
could hate easily been obtained and preserved For example the \ ery name 
of the proceedings under the Article is strange to relate, different m different Hi<*h 
Courts 1 As a rule, the Supreme Court u careful in couching the directions 
issued under Articles 32 and 226 of the Constitution It corrected the form of 
order of a High Court m one case* and criticised the wording of an order of another 
High Court * But man) State High Courts issue orders under the Article less 

carefully 


Orders on petitions b) dismissed Government emp!o)ees ma) he taken as a 
typical example According to the Pnw Cornell practice * the proper relief, 
on finding that the services of a Crown emptovee are illegally interfered with, is 
to give a declaration to that effect That was so done under the Article m {nub 
Singh \ Slate 5 while in Puhn Behan \ The Divisional Superintendent South East Rail 
it qy* a suspension order of an cmplovee was cancelled and the emplo)er was 
directed to forbear from enforcing it on the ground that therjs was a violation of 
service rules 7 But the Nagpur High Court on a finding that the pentioner was 
illegall) removed from service in Tnbku anath \ Go eminent Union of India * set aside 
the order and reinstated the peuuoner, in order as the High Court was 
pleased to observe to obviate anv administrative difficulties ”* 

There is conflict of views about who are proper applicants 10 and who should 
be proper respondents 11 in mandamus applications Whether there can be remand 


1 The Allahabad and Rajasthan Hi<'h Courts call proceedings under \rticle 2 6 civ3 imscel 
Igneous w-nts <7 AIR 1933 All 6 3 684 and AIR 19^3 Raj i~o 1 3 1 80 Assam, civil rule, 
AIR «o 3 3 Assam 145 Calcutta awl revision case AIR ig 3 j Cal 3 8o-8r avil rule AIR. 
1053 Cal 58? and s mpl\ matter A.I R 19^3 Cal ,iq Himachal Pradesh wnt petitions 
A-I A. 19a3 Hun Pra 95 103 Madhya Bharat civil miscellaneous case A.I R 19^3 M B 222 
236. tvaepur miscellaneous petition AIR >9a3 Na^ 584 291 Punjab civil wnt A-I R igyt 
Punj 223 239 240 Patna, micellaneous judicial case, A.1 R 19^3 Pat. 112 117 23 3 Travanco re 
Cochin, original petitions A.I R 1933 T C 286, 296 323 

a Ctmmssuner ef Police Bnbay v Gordhan Das Bhaxji (1932) S CLR J35 (1951) SCJ 803 

»t 812 (SC) 

3 Ytera^pa Pillat v Ranm & Rarum, LJ (193!) S C-J 261 269 (igjo) S C.R 277 SC) 

4 H~'h Commissioner oj India \ J \I LcJ AIR 1948 PC 12! LR 7 3 IA 223 (*948) e 

MUJ 55 (PC.) 

5 A.I.R 1953 Pepsu 24 

€. A f iP- On’ 45 ar 47 

7 There is considerably force m a contrary view tahen in LctlraU \ St — e cf \iadhra Bharat 
VI R 195* MB iq 3 that a petitioner could not come under Art cle 226 for reinstatement unless 
he was protected by Article 321 reinstatement being neither a legal nor an equ table remedv under 
general law See also Bdin Sm*A > Ct.m~ vrJ cf Pepsa A- 1 R 19^4 Pepsu 98 109 last paragraph 

0 AIR 1953 ''“S *3 8 Snha CJ and Mudholiar J 

0 D>4 at page 141 In none of the above three cases was arrears of pav claimed. In the | ght 

til the decision of the Supreme Court in The S — 1 cf B-hta v Ah±J hta id (1934) S C-J 300 the 
employees could have claimed it. AVhat was claimed in the Nagpur case was not arrears of Idm 
[CS /Iwh nfra pra ers 6 and ) but certain compensauons and increments (the last pavable only 
after conJirmanon while the peuuoner was still in probauon) which would come under the Supreme 
Court decision tn S~r of hlsdhja Pradesh \ If nl~ca (1934) S C.J 503 (1934) 2 M L.J 51 (S C.). 

to Cf Ert? rjtn 4ntvia..o»! cf V jeUm hdia* V P Gazer— v^t, A JR 1952 All 109 with 
7Jr B~e*e-ire CoM Haiti Oirvrs Assaeudian v The Distrut \1a*utraj B-r;a-ore arJ crj jt A.i R 
»»« *4 

it Cf SJVrar S V S^IJ ef Pur) J> AIR !§ 3 i Punj 90 with Ssmrmira V CclesUs 

bvutmlj AIR 19j 3 Ca* *~* »* 
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under Article 226 on quashing the decision of an administrative tribunal by 
catioran 1 is a mooted point The Nagpur High Court did not lose time by even 
.remanding matters hack to the tribunal but declared the final decision which, 
according to the High Court, the administrative tribunal would have made on 
remand 2 While some judges have held that proceedings under the Article 
cannot be issued against a private individual 3 or association 1 or an institution 
like a college 5 some judges are of opinion that proceedings under Article 226 can 
^o against privately-managed institutions like the Pachaiappa’s College * When 
some judges of the Calcutta High Court 7 held that the Government of India 
cannot be said to be located in the State of West Bengal for purpose of proceedings 
before the Calcutta High Court under Article 226, the Allahabad High Court has 
expressed a contrary view 8 about High Court’s jurisdiction 

There is uncertainty on the questions when alternate remedy can properly 
defeat an application under Article 226* and what are the remedies which 


1 Cf Mohamed Oosmar Rashimtoola v Labour Appellate Tribunal AIK 1952 Bom 443 Chagla, 
C J and Bhagwati J >*vith Hankxshen v Ramachander AIR 1953 Hyd 56, 57 

2 SnKnshnanH Shopv ManakLal AIR 1953 Nag 284 Profulla Kumar v Nagpur Corpora- 
tion, AIR 1953 Nag 291 

3 In re Th ppaswamt (1951) 2 MLJ 171 AIR 1952 Mad 112 Rajamannar, G J and 
"BalaVr shna Aiyar j An application on behalf of a roinoi v»a 5 filed in she Madras High Court under 
Article 226 to restra n respondents who were private individuals from cutting and removing trees from 
certain survey numbers The reason for filing the peut on under Article 226 was that the petitioner 
was precluded by the summer vacation from filing a suit in the District Court of Anantapur which 
•was the proper forum 

4 In re hagabhtishanam Rcddi ILR (1950) Mad 1119 (1950) 2 MLJ 278 Rajamannar, C 
J and Somasundaram J A wnt of prohibition was ashed under Article 226 against the All India 
Congress Committe In Thulasidas Alabuit v Tht AlUppcy Chamber of Commerce AIR 1953 TC a6 
and Ratnesh Chandra v Principal Btpm Behan Intermediate College AIR 1953 All 90, this aspect was 
not discussed JVt mdalal v Pravudayal AIR 1952 Cal 74 was a second appeal in a ordinary suit 
where by way of obiter the Court ( Ibid at page 75 Hames C J and Das J ) observed that mania 
mus could be issued only against the holder of a public office and not against a private individual 


5 Joseph Mundasmy v St Thomas College, Tnchur {1953) K- L T 773 Amerendra Chandra v 
Jfarendro Basu, AIR 1953 Cal 114 

6 Sekkilar v Knshnamoarlhy (1951) 2 MLJ 568 AIR 1952 Mad 151 Writ was not 
issued but Subba Rao J , was of the view that a wnt could be issued against an institution like the 
Pachaiyappas College 

7 Harries CJ and Mukheriee J in Lloyds Bank Ltd v Lias is Bank Staff Association and 
Sukhlal Chundirmull v A N Shah referred to and followed by S nha J , in Ramesh Chandra v Director - 
General of Observatories A fie Delhi AIR 1953 Cal 767 

8 Maqbulunmssa v Union of India AIR 1953 All 477 (FB) After the Supreme Court 

dec sion in Election Commission v Saka Venkata Rao (1953) SCR 1144 (1953) S C J 293 (1953) 

lML] 70'' the above Allahabad decision may need scrutiny to see whether the State Government 
should not be deemed an or gmal authority involved in that case 


g The posit on appears to have cleared up a little in matters of taxation In Hunmatlal 
Martial Mehta v State of Madhya Pradesh (1954) SCJ 445 (1954) 1 MLJ 6go (S C ) the Supreme 
Court held that where a law purporting to levy sales tax was found to be ultra mr j even a threat by 
the State (wh ch arose in this case only by the existence of the impugned law on the Statute Book 
of the State to enforce its coercive machinery for the colleeUon of the tax >s a suffic ent infringement 
of a cit zen s fundamental right to carry on his trade and profession so as to entitle him to call for 
relief under Article 226 of the Constitution The Court observed that the rule declaring the appli- 
cability of Article 226 to such cases was la d down in State of Bombay v United Motors Ltd, AIR 1053 
SC 252 (1913) S C J 373 (*953) 1 MLJ 743 In that case also the law imposing sales tax 

Was challenged as illegal but unsuccessfully The principle of interference in both c&,et was said 
to have been that laid down in Mohamed Vasin v Town Area Committee, Jalalabad AIR 1032 S C 
**5 1952 SCR 572 |‘952)S C J 162 But this was a case where a licence fee was attempted 

to be imposed under an illegal bye law of the committee and the Supreme Court distinguished on 
that score an earl er decision Ramjdalv Income tax Commissioner (1951) S G j 203 (1951V , ML 1 

384 AIR *95* s c 97 “which the Court declined to interfere under Article 32 will* the levy 

4 onl 7 S^nee rn that case was that the income-tax 


officer wrongly assessed him In such cases there w 


lo violation of fundamental rights 


1 
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may be considered as proper alternate remedies 1 

The effect of delay on applications under Arttcie 226 is another area of un- 
certainty * The same proposition is held bv one High Court to be correct* 
and by another 4 to be wrong * When the Madras High Court holds that a 
mere member of the public has no locus standi to file a writ of quo tiarranto 4 the 
Calcutta High Court holds otherwise 7 When an administratis e procedure 
of the Board of Revenue was declared illegal by the Allahabad High Court 8 a 
similar practice was held to be within the powers of the Board by the Rajasthan 
High Court.* 

How far conflicts consequent on the denial b) one part) of facts affirmed by 
the other can be resohed in proceedings under Article 226 itself, is an important 
question which remains to be decided 18 

These conflicts are indications that Courts are not lav. -manufacturing slot- 
machines and that the theory that Courts onlv disco\ er law is a myth But these 
conflicts have graver consequences in administrate e law than similar conflicts have 
in private law or litigation It is sufficient at this place to point out that they 


The principle that appears to emerge from ihe above rulings is that n here taxation is under 
an unconstitutional law original or subordinate the High Courts and Supreme Court can interfere 
under Articles 226 and 32 respectively while if the grievance is ool> that the taxing authorities are 
in error in proceeding under a valid law then statu or> remedies are to be exhausted belore Court 
relief is claimed 

1 Compare the following pa.-sof decisions Bobdar S n*h and 0 hers v fesuantro} Mehta and 
others AIR 19o3 Raj i 3 8 ;D B ) and Chnltar Su h v Stau 0/ \Ldhja Bharat A 1 R ig 3 3 M B 223 
(D-B) Adinarayan and Bros \ State of Madras UR igy> Mad 8y> ltg52) 2 \1LJ "V following 
Province of Madras v Salhjanarajana Murthr AIR iQy> Mad 283 t'9at) 2 M-L.J 340 and 
Cosmopolitan Clab v Deputy Commercial Tax OJjicer VI R tg 3 2 Mad 814 (tg a 2 1 Ml J 401, 
Rani Shankaramma \ Ccirmne-t of Hyderabad A.I R ,953 Hvd ,9 at p 96 and Ranciju binjh v 
Di uionJ Fores 0 freer AlR 195., Him Pra 33 Sarin \ Pat J UR ig 3 i Born 423 and tna/ic 
Engineering Co \ 1 ‘■hru Ram AIR ig 3 i All 746 at p 69 (F.B para. 62 per Mao* C.J 

a Wunoom v l truanaihaa tig 3 o iMLJ 448 AIR 1931 Mad 250 HraU-n \ 

Stale, (ig 3 3 K-L.T 703 Cf Rnjcpatana Mjie (tuners and Mineral Menharus Issonihon v S~ite of 
tjmer AIR 1953 Ajm 9 where after a (Lscuss on of various decisions on the subject a delay of 
seven months was h^ld fatal Banamali Dalbehera \ Overman R ro~inn.il lot hjnty aid oJur AIR. 
•9o3 On 23a the petition was dismissed in this case on the ground of dda\ lhou,h on the die 
gahty of administrative act there was little doubt 'fit LArf ur \ Comruss,9H.r of ln.3-11 tat, 
(»9a«) 1 '1 L.J 417 I LR l‘9a> Mad 3 i 5 \ 1 K ig 3 i Mad "04 Mamhar Srn^h v Suite 

of Rajasthan A. I R tq 3 3 Raj 22 Rajanandan Bos Serve Comnanr \ Appellate Transport ij.jonty, 
A. I R >9o3 Nag 80 followed m Mahomed hanv^da v TiiSayihai and another VI R 1933 Nag 
2 3 i The last two dccis-v— ar oserrsl U in An. 3 \ llau of Mol ja Pr^jh \ 1 R 19^4 hag 
>5‘ (f B The order of Govinda Menon J in I nh~eruir^t \ Stae cf Madras 1334 1 ALL J 
*44 AIR 1904 Mad 58,, 58S 589 appears to represent the correct posit on 

3 5 Hakkam Sv^h Sham Singh v S Sarda Str*h Rirpal Sia,h AIR !9o3 Pep It 33 

4 Sb-afcrnar and 0 hers \ C 0-1 and c 1 TS V I R 19^3 All 633 

3 \\ th the resj'l that the Election Tnbun U under the Rcpresen atton of the Peonies Act 

ipjt wh ch 1 tncuon un J er di^ermt Hi5.l1 Courts base to follow conflicting in e"p'etations of the 
id-mical legist a -e provis on 

6 In r fVlli ji Cr r AIR 19^3 Mad o 19 jMLJ 7,9 

7 BimanC nJra\ Cc-trrmen of Hot Ben, J and o her AIR 19 2 Cal 09 

8 Sites tsJ v Bx-rJ of Re-enue V P and 0 hen AIR to 3 3 All 264 (F B / overruling Ran 
1 LuicAar v Board of Re vie V " VI R to 2 All 90 The old pos on has been res oml by a 
later statute See Uu.L‘ o’ Singh \ Board of Re-rnu. CP AIR I9>4 All 4^4 

9 Bors-n^n v Re-emu Board ef Ra-arthan AIR *9a3 Raj 4 

10 Con ra t Rja.i Ka-~- Bo t % Ca.hr 1 turn's AIR 19^1 Assam 163 at 107 last 

sen enc*s of the judgment and Ba~r 5uc,*i \ Co trn—enl e; P si. AIR to>j Papsu gS at 103 

para 10 wnth the bserva ons of the Supreme Co^rt in 5—e of Ons 1 % Mid n C M I9j2) 

a M L.J 64 ■, to 1 S 1 J t>4 at 6 iij SCP "8 last but one s-n nee and Bn Is \ ‘•~s r 

of Leer "rad h AIR I9r4 All 303 at 401 
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add force to the arguments of the school that would fain pluck off the powers of the 
Courts over the administrative process 1 

A tendency which deserves mention at this place is the attitude of judiciary 
in the interpretation of certain statutes which would give legitimate room for doubt 
whether they are rightly understanding the prevailing social ideals represented in 
such legislation For example, the interpretation of rent control legislation in 
some decisions appear to favour the landlords and to that extent ftv in the face of the 
legislative intent Such interpretation provokes further legislate e intervention 
and thus leads to complexity of the law * 

The views of the High Courts on the use of English cases in the matter of the 
issue of directions under Article 226 are dnerse Some learned Judges express the 
opinion that the Article has gi\en such powers to the High Court that English 
decisions on high prerogative writs may not be of any help 3 while others have gone 
to the extent of saj ing that the English law relating to these writs must govern 
the issue of the writs herein so far as they arc not opposed to our Constitution ” 4 
The \ery insertion m our Constitution of the names of the high prerogative writs 
known to English common law is taken by some to give an indication in the Consti- 
tution that in exercising the jurisdiction under Article 226 the Courts are to follow 
the general principles on which the English Courts issue these reliefs s , 

The Supreme Court of India is slowly covering these areas of uncertainty re- 
garding the principles of Court control of official action The important 
question whether the jurisdiction under the Article can be excluded or restricted 
by legislate e provision which has been left open* is now answered in the 
negative ’ The equallv important question whether the writs that the High 


1 Cf an article by the present writer o: 


it of emtioran in (1953) Ind an La'* Revlew 


2 Cf Sakharampant v (C L Lodh AIR 1953 Nag 26-, The new of the teamed Chief 
Just ce in Ccome Oaks v Chief Judge Small Cause Court AIR 1951 Mad 222 at "*3 IL R * *95*) 
M 33° iljOl 2 M L J 317 may appeal to many as more correctly reflecting the legislative intent 
than lhar expressed by Vnwanath Sastri J m the same case Afalltkar/u Bhaconappa v Satya 
earn) ana V 1 R 1 g 0 3 Bom 207 mav pnma fame create misunderstanding 

3 Kan! CJ in Doyabhai v Reg total Transport Authority \IR iSd 1 MB 121 at 130 
para 37 Mack J in Cosmopolitan Club \ Deputy Commercial Tax Officer AIR 1952 Mad 814 
at 816 (1952) 1 MLJ 401 para 7 In evolving our own case law under Article 226 of the Consti 
tut on which confers on H gh Courts far wider powers than those exercised bv the Kin" s Bench 
D vision in England it is in mv view neither nece-sary nor tr il possible to follow the precedents in English 
prerogative writ and other writ case law 


4 Per Banerjee J in Cmon of India v Elbndge Watson AIR ig 3 2 Cal 60231603, Malik* 
C J observed in Afc/iiil \ U P Go-ernment AIR rg5i AM 257 at s6 0 In m> mind we must 
apply the same principle which was applied in England in dealing with the prerogative writs ’ 
Per Gurtu J , in Babum-n v Stale of V P , A 1 R 1933 All 641 31646 If the guiding principles 
in regard to the jurisdiction under \rticle 226 may be taken from the reperted English cases there 
seems no reason why the latest accepted posit on in England should not he considered as applicable 
to India also In Carlsbad Mineral H aters Man ifactam* Co v H If Jagtiam AIR 19*42 

Cal 315 the Fng! sh law of mandamus a discussed and followed by J P Muter, j This is only 
one of many such eases 


5 Cf Ilatendrana ’i Slarira 
J Jtnnghabhai v District tfuju 
Ramayya v Stale cf Madras ( I9jl 
divergence of viev is disclosed 1 
1953 Nag 89 (F B Hemeon J 
qual fled view per Deo J at 
para 23 

6 Party €? Co Ltd v Commercial Employ, 

J952 SCR 519 (i 9 .j 2) t M L.J 513 (S C ) 

7 Raj Krishna Base \ Ewod Kamtngo (1954) S C J 286 (1954) iMLJ 489 (S C ) 


. State of Madhya Bharat AIR iq-,o M B 46 at 51 per Dixit 1 
ate ihmedabad AIR ig 3 o Bom 363 , I L R { 1950) B 539 
M C f 597 AIR 1952 Mad 300 301 The most interesting 
Bha lal Additional Dep tr Commissioner Akola and another, AIR 
at p 103 para 91, Mudholkar J at p 110 para 118 a more 
1 117 para 153 a warn ng and Hidayatullah J , at pp 94-95 

Association and another, {1952) S C J 375 at *78 
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Courts can issue under Article 226 must be analogous to the high prerogatne wnts 
known to English common law or whether the High Courts are at liberty to issue 
any suitable directions or orders or writs untrammelled by any condition whenever 
interests of justice so require which had been expressly left open 1 is now answered 2 3 4 

The view of the Supreme Court gi\en in one case® was that the powers gnen 
to the Supreme Court under Article 32 are much wider and are not confined to 
issuing prerogative writs only * In a later case it was observed that the Supreme 
Court has been given power to make orders and issue directions or wnts similar 
in nature to the prerogative wnts of English law as may he considered appropriate 
m particular cases even though Article 32 gives a very wide discretion m the matter 
of framing the wnts to suit exigencies of particular eases In a still later case 5 6 
the Chief Justice of India delivenng the judgment of a unanimous bench of five 
judges stated that the words “ for any other purpose ” were added in Article 226 
to place all the State High Courts in this country in somewhat 8 the same position 
as the Court of Kang’s Bench in England In the exposmon of the principles 
regarding issue of wnts the Supreme Court has cited and follow ed the leading cases 
on prerogative wnts decided by English Courts and the Privy Council 7 A 
synthesis has been struck in the path deanng judgment of that v ery learned judge 
Mukhetjea, J , of the Supreme Court in Basappa v \ agappa * to the effect that by 
■virtue of the express provisions of the Constitution Indian courts are freed from the 
histoncal and procedural technicalities of English prerogative wnts and the different 
shades of opinions of English judges and empowered to grant the reliefs mentioned 
in Articles 32 and 226 m all appropnate cases and m appropriate manner so long 
as they keep to the broad and fundamental principles that regulate the exercise 
of jurisdiction in the matter of granting such wnts in English law ' 

However we see that on almost every aspect of judicial control under Article 
226 there is confusion if not conflict The dicta of judges and the decisions of 
Courts do not remove the clouds over concepts that need urgent clarification 

In a short paper of this nature it is not possible to find out generally acceptable 
solutions for all the problems raised above But it is felt that a firm basis can be 
prepared for the building up of proper principles for the issue of reliefs under the 
Article provided the exact nature of the jurisdiction conferred on the State High 
Courts is authoritatively settled It is, therefore, the mam object of this paper to 
enquire into the nature and scope of the jurisdiction of the Indian High Courts 
under Article 226 of the Constitution 


1 I'trvfito PiUa 1 v Roman and Raman Ltd 193*) SCJ ”61 at •’67 (i<i 3 a SCR 583 
<1932 1 VI LJ 806 

2 Basappa \ \a;appa A.I R 1934 S C 440 443 (para 6 

3 Rashid \Hrvd \ Ut/ninftaf Board Aet ana 19,0 SCJ 3z 3 at p 327 per Da? J , for a 
unanimous Court 

4 Charanj dal \ Lmon 0 f tndjs (1931 SCJ 297 193° SCR 869 at pp 45 46 per B K 

MuVherjea J 

5 tertian Commissioner v Saka lenkatamo (193J SCJ 293 at p 296 (i 9 jt/ SCR >144 

(myp « mlj -O" 

6 It ma> take a decade to find out the import of thu word wmewbat 

7 Cf Parrt d to v Commercial Employees Association tiCba) SCJ 273, (1952) S C.R 
5*9 1*93*) * M L.J 813 and Ehrah at ipoohakar v Cissladian-Gcnera! Eoacvee Property, (1932) S C.J 

483 Itij - * S C.R 6q6 
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For the present enquiry it is necessary to confine our attention to the issue of 
directions against public bodies alone The issue of mandamus against private 
corporations which is a well established but narrow jurisdiction and presuraablv 
available under Article 226 and the possible availability of these remedies under 
Article 32 against private individuals or associations when violations of certain 
fundamental rights occur are not taken up at this place 1 * 3 4 

(a) The Nature of the Jurisdiction. 1 

There have Deen some attempts to corn a compendious expression to 
indicate the nature of this jurisdiction it has been called a ‘ revisional 
jurisdiction’ 5 But the existence of the very next Article, namely, Article 227, 
which as interpreted by the various High Courts, includes the power of judicial 
revision * is effective to negative the argument that Article 226 is to provide a 
revisional jurisdiction * The Chief Justice of the Calcutta High Court has- 
called the jurisdiction under Article 226 a special jurisdiction ’ 6 This is correct, 
if we may say so, in one respect, but is inadequate to suggest the exact nature of 
the power wielded under that Article * When the different jurisdictions of the 
State High Courts are given their familiar names from the point of view of subject- 
matter, like civil criminal, matrimonial, insolvency admiralty, testamentary and 
intestate, there will be no doubt that from the point of view of subject matter, juris- 
diction under Article 226 is administrative jurisdiction The power under Article 
226 is intended to make the administrative processes of the country to conform to 
the legal order It is a jurisdiction in relation to the administrative system , m 
other words, it is the administrative jurisdiction 

The term administrative jurisdiction though not very familiar in India is 
known in the United States and the continental countries 7 What is meant by 
‘administrative jurisdiction’ in this context is the power exercised by the High Courts 
under Article 226 over governments and administrative officers of the country whether 
they belong to the Union Government, State Government, Municipal Government 
or independent public authorities like the Damodar Valley Corporation or the 
Indian Tea Board 

From a different point of view jurisdiction of Courts is divided into original 
and appellate There is a very peculiar meaning to the term ‘original jurisdiction* 
in India This is as applied to the Presidency High Courts of India and was res- 
tricted territorially broadly to the Presidency Towns This is a historical detail 
which need not detain us here 8 The meaning of ‘original jurisdiction’ which wc 

1 "That matter n il v cussed in 'Section '/v ol In « paper 

a Cf Bud"i Budge Municipal ty v Mongru Alta \ I R 1953 Cal 433 at p 441 para 29 
and Ramayya v State of Madras (i9_>i) 2 ML J 597 AIR iqg2 Mad 300 at p 303 para 9 

3 Mot tat v State of U P AIR 19a"* All 963 at g66 (F B ) Sakitn Motor Ser ice Ltd 
V Asaruot Bus Assorat on AIR ig 3 i Assam 106 109 per Ram Lobhsa J Piautal \ lagirchani 
AIR 19^1 Punj io3 , Sam v Patil AIR 19^1 Bom 423 at 426 

4 Whether the two Articles 226 and 227 do overlap and if so to what extent u not for us 
now to discuss 

5 Badge Budge Municipal y v Mon ru Mta AIR 1933 Cal 433 at 441, para 28 per 
Chakra varti CJ 

6 Subba Rao J calls it the power to issue constitutional writs m Ponnusuamt v Returning 

Oficer \amakkat (igjZ SCJ 100 SCR 218 1952^ 1 MLJ 773 782 

7 The term is used b> Prof Good enow in his Comparative Administrative Law , \o! 
11 , p 146, et leg, (1893) Students Edn 

8 Clause 1 1 of the Letters Patent of the Calcutta High Court dated 28th December, 1865, 
prescribed the local limits of this ordmarj original jurisdiction of the Calcutta High Court 
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ha\ c to take into consideration here is m contra -distinction to appellate and revi 
sional jurisdiction m both of which the matter does not originate in the High Court 
itself but comes before it as a result of proceedings begun somewhere else The 
proceedings for these remedies — ttandtmus certiorari habeas corpus — are original 
in the sense that the\ are demanded for the first time m that application It is 
reallv a subtle question whether between the proceedings impugned and the certiorari 
proceedings to quash it there is a gap or a link. 1 There are decisions to the effect 
that proceedings for quo uarraa 0* and ccrti own 1 are part of original jurisdicnon- 
If the general object of these proceedings is considered paramount, these proceedings 
should be deemed part of the superintending jurisdiction of High Courts 1 

The ascertainment of the nature of jurisdiction m\ oI\ ed in constitutional wnt 
proceedings is important from set another angle which is often o\ erlooked nz 
that of the scope of enqmrv possible For example m Australia where junsdic 
tion to issue mandanas and prohibition gn en under «ccuon /3 r of the Con titution 
has been held to confer original jurisdiction* it is held that on an application for 
rrandam is or prohibition the High Court mat consider am admissible evidence that 
ma\ be brought b-fore it giving proper weight to the findings of the administratis e 
authontv * It is esen held there that die High Court sits m its original juris 
diction w hen an appeal is beard from an administrate. e bodv and the Court u 
entitled to allow an> admissible evidence 7 Ther-fore the junsdicuon under 
Article 2"6 is clearlj original ard tins fact l relevant in considering the latitude for 
permitting evidence in these proceedings 

There is «ome difference of opinion on the nature of the proceedings under 
Articles 32 and 226 For example the Encli-h Courts are of the view that the 
test of the nature of habeas corp proceedings in am particular case is the 
nature and character of the proceedings in which habeas corp as is 

sought 8 The Amen can Supreme Court has held th r proceedings m habeas corpus 

is a new suit brought In the petitioner to enforce a civil right ard it is of a civil 
nature irrespective of the proceedings under which the p-unoner is detained The 
English Courts applv their vtev to cntioran and prohibition al*o * As regards rar'^a 
iruis there appears to be a unanimm among Anglo 1 0 American 1 1 authorities that 

i Led— si c C Be j AIR 1033 Raj 83 Bacon \und ej, t 

f*rt«7r£n »n«rn- ~i Ref Eaves i H tea Ccr^u a d Other Sr-jcnal Rer-ed « p U 

Hi-i’/iw Sr* B u r Lai P>7 UR 4 I \ 2 1-V \|L| 

32 3 T* C 

3 B»L I Ss-Jit orj el jn S t e lie I £*- 11 R IQ Cai P Oe- 

\ ^erru*.refPa I LR ctf, Mad 45 at 40 L.R ol \ 12*, kj, MLJ 2,. p 

C- Ir f j -n\ Sa 'l.rj cf "w 33 Mad 492 009 60 M L J 3 C f Co- -2. f / 
f ax\ V ei tr— ’ntGc ' V / LlJ I LR 4a Mad i° 41 M 1 J 1 T" - 1 three dctisoas 
were before the Cotisa uuon 

4 This BaJcs op nl p 661 «*3 e* ha a cocamcn lav* .tr-n m tb nature cf *o app-at 

from th jud-i-ei s and diaal d term- a s of v -nor tr- burial ana er 

3 T ~r \j I 1014 18 C R tl C Tt- ll trie F * c ij_ t. 

GiU-rsi lie c^cn LJ to a 34 C L R 48 

*• P Bcktjr uojo 8 C L-R 

F (* SA* Tr ?r c' 1 L 19J0CIR34 

C PerAuco-m S-wsj L.J in l- Hr- R- c o L R 10.3 A C 14 at 1 B the 
concensus of 00 — o- n Ere and appears t -*■ o oa_ d-r t is cf- aao 1 orcr -* n gjj 
cases Cf Gian iL J-am. Ed Refo—a Lav* o p 54 

9 *e* F C 0 S- •» L R c. \C a *2 c « Re- f 2 LR 

"QRD 43 ace-iur rase- and Ex pjC II L R Ai E D n j Cf Qvw-r- H Or*~s 
Apnea. i 3 M <£«-' Im* Pc\ e\* 03 r" ed in 1 \r- 1 

10 Cf 0 Hals o para 13 o et 

11 Dsc v Cod * 1 1 L S 36 Baii-v H * O* and ^p-cvil Rer--d es tin m 
•i 3 \ol II 

J— 2^ 
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it is always a civil action or in the nature of a civil action 1 Regarding quo u.ammlo 
historically it was in form a criminal proceeding But down through the centuries 
it so much transformed itself into civil proceeding that by the Supreme Court of 
Judicature (Consolidation) Act, 1925 section 48, it is declared that proceedings 
in quo uarranto shall be deemed to be civil proceedings for purposes of appeal or 
otherwise 

Whatever might be the justification for the Anglo American jurisdictions to 
continue their differences of opinion i» is not necessary that India should follow suit 
when she has got an opportunity to begin afresh The rules for proceedings under 
Articles 32 and 226 can be framed on the basts that all these proceedings are of a 
civil nature without regard to the nature of the proceedings which calls forth these 
remedies Logic wall compel and analysis of the intrinsic nature of these proceed- 
ings will persuade the student to call these proceedings special proceedings’ * 
IF one mav use the language of chemistry these remedies in one respect have resem- 
blance to catalytic agents m that they themselves remain unchanged when effect- 
ing the change of other matter 

(b) The General Scope of Article 226 
Regarding the general scope of the powers conferred on the Indian High 
Com ts bv Article 226 of the Constitution tw o points of view are m evidence These 
Views came up in striking contrast in a Nagpur Full Bench of five Judges in Bhailal 
Jagadish v Additional Deputy Commissioner Akola and another a According to the 
view of the majority * the Indian High Courts have been given under Article 226 
of the Constitution untrammelled powers not onl> to correct patent errors of law, 
excesses and abuses of power and \ lolation of the rules of fair procedure but also 
to interfere with findings of fact of administrative tribunals 5 and to subsUtute their 
own decisions for those of the inferior tribunals which they set aside 

According to the minority view the Indian High Courts in the exercise of their 
powers under Article 226 of the Constitution are to follow as far as possible the 
English decisions on the extraordinary legal remedies and in the case of admuus 
traUve tribunals the High Courts can only quash the decision of such tribunals 
but cannot substitute the Courts own decisions or dictate to the tribunals the 
particular decision which they should enter 

In the introductory section we have noted manj directions of the High Courts 
under Article 226 of the Constitution issued to control orders of an administrative 
nature which went beyond the English practice tn simdar matters But in the 
matter of the wnt of mandamus — India, had advanced even before the advent 


1 Cf <1 Hats 804 para 1373 and fool now p Even regarding mandan is (Cf Bailey 
*>P c ” . P 776 it w 11 be found that proceed ng in mania* us is not such a suit of a Civil nature for 
all purposes Regard ng habeas corpus the Supreme Court of Georgia holds the view (Cf BaileV op 
cit p 12) that proceed ng m habeas corpus is of a special nature It is neither civd nor criminal 
nor a cause or act on and there being no plaintiff and defendant there is no suit in a technical 


a That was why it was stated before that the observation of Chihrasarh C I , that jurtsdio 
t on under Article 226 is a special junsd ct on was correct in one sense Cf Budze Bute* Municipality 
\ Manor n Mux UR 1953 Cal 433 at 441 para 28 
3 AIR (1933 hag f<) 

, 4 JW. stpra Sinha CJ and H dayattuUah J tod. one vine and Hemeyon, MtdholVar 
and Deo JJ , took the other view 


5 Badamam Bai v P \ Tobin 119 3 2>\LJ 426 (D B ) discussed in para 
case AIR (19^3) Nag at p 112 by Deo J shows how belcsmg one engineer in 
other the II gh Court quashed a drcis on of a rent tribunal 


128 in Bhashilj 
preference 10 an- 
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of the present Constitution — much beyond the stage reached by the wnt of mandamus 
in England 1 2 3 But the extreme view has more relevance to decisions of inferior 
administrative tribunals like the Rent Control Tribunals than to orders of public 
authorities which are of an administrative nature In fact, reading of Deo, J 
judgment m Bkailal's case* would give one the impression that the lapses of the 
Madhya Predesh Rent Tribunals and Transport AuthonUes were the provoca- 
tions for their Lordships*, to take this extreme view 

In this case the applicant for certiorari 4 * * who was an importer of coal and who 
was stonngitonanother’slandwasobliged to remove his business to one of his own 
plots in the same town The applicant had let the adjacent plot to the second 
respondent for a period of five years The expansion of the business of the peti- 
tioner compelled him to get this plot and when the lease expired he applied to the 
rent controller for permission to terminate the tenancy 

If the need of the petitioner was genuine he had a right to get that permis- 
sion,* and under the relevant law®, a person aggrieved by an order of the 
Rent Controller had a right of appeal to the Deputy Commissioner within fifteen 
days of the date of decision and the appellate decision was final and immune from 
further appeal or revision or review The 7th section of the \ct excluded every 
other authontv from entertaining any appeal or revision from the decisions of 
the prescribed authorities already mentioned 

The Rent Controller found that the petitioner s need for an open site for the 
storage of coal was genuine But he dismissed the application of the ground that 
the petitioner can satisfy his needs by erecting a structure on the plot on which 
he was then storing coal This view of the Rent Controller was taken by the appel- 
late authority to mean that the peuuoner’s need was not real and on this ground 
his appeal was dismissed The petitioner prayed for an order of wnt of certiorari 
under Article 226 to quash the decision of the appellate authonty 7 8 The matter 
initially came before a division bench which found the decisions of the rent tribunals 
to be wrong But the Judges disagreed on the exact form of the order that should 
be issued Srnha, C J , following his decision in Sagatmal v Additional Deputy Com- 
musioner, ,\ agpur*, was of the view that the High Court can only quash the decision 
of the appellate authonty but must leave to the rent tnbunals appointed b\ law to 
make the correct decision m the light of the High Court judgment Mudholkar, J , 
the other learned Judge who sat with him, following some earlier cases®, held that 

1 This point is illustrated bv the present wr-tcr in 1933 S C J Jo imal Section! at p 126 
‘oiii-pajicT etitifieb Tnetaecutive anb me ^judiciary 'wnt 'Suggestions 'tor "R el orm 

2 UR \»g Cg at no-112 

3 Who constituted the majority in the above Full Bench 

4 Their Lordships whe deli ered the majority judgments 1 air gone beyond the relief prayed 
for bv the applicant 

3 Xeci on " clause 13 j (n Central Provinces and Berar Letting and House Rent 
Control Order 1 140 

f Madhva I radc«h Requisite tt of Letting and Accommodation Vet II of 1946 

7 In fact the petitioner should have praved for quashing the orders of both authont e» when 
the impunqcd appellate order confirmed the lower tribunals order Other* tse the oneinal order 
will remain valid C> q Hah 873 para 14 citing Suff tk Comity Luna u trjlun v Sja Anon 
Guar ham iSgi *0 I T 494 It is seldom that th » principle i» tnfj-eed in India 

8 I LR 10 1 Nag 60 V I R ir-,2 Na» 4 sub-notn Si alnal Bukoika.fi v If I 

■Deo (f e htrs 

q IfjTOfirv O ( O vn Dfttit Comnuuovr leot-nal «95ty NagLJ 346 ILR 10^1 
N 79* 1 Raaji v \<wic!i iq 3 i NagLJ 363 I 1/ DofmUv A 1/ Aot^an 1 L.R $ 1951 Nag 
®°3 AIR (io a i Nag ji lour other decisions of the Nagpu- High Court are c 'ed on page 
107 of A 1 R (igy* Nagpur ' ' ich are un-eported 
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m such cases the High Court under Article 226, can, not only quash the decision 
of tie administrative tribunal but substitute ns own orders and finally decide- 
the matter in the High Court itself without any further resort by the parties to the- 
tribunal whose decision came before them The matter vs as therefore referred 
to a Full Bench of five Judges and bv a majority of three 1 , the view of Justice 
Mudholkar was upheld 

This view, therefore makes ineffective, as it did m this case all legislative 
provisions that confer finality on administrative decisions According to this 
view when section 7 of the Madhva Pradesh Regulation of Letting and Accommoda- 
tion Act (II of 1946) provided that no other authority except those empowered 
under the Rent Control Order shall entertain any appeal from the decisions of 
those authorities the Nagpur High Court could entertain what is m effect an appeal, 
substitute its own decision and pass an order which restored to the landlord his 
house During the inevitable delav caused by the proceedings before the Rent 
Controller Appellate Authority and the High Court, if the landlord had acted 
upon the advice given by the Rent Controller and built a structure on his original 
plot itself then even though the decision of the rent tribunals might be wrong 
from the point of view of strict law the necessity to terminate the tenancy of the adja- 
cent plot would not anse The rent tribunal will be more competent to take stock 
of such developments and to that extent it is expedient that the High Court leaves 
the actual decision of the case to the tribunal appointed b> the statute to discharge 
that function The causes for the creation of special administrative tribunals 
like the Rent Tribunals were the inability of the ordinary Courts to cope with the 
large number of cases, the incapacity of the tenants to bear the cost of ordinary 
litigation and the need for expeditious disposal of disputes IT, in every case, 
under Article 226 the Court is to interfere in the wav suggested by the majority, 
the very reason for the establishment of such tribunals will vanish The admims- 
trauve process will become a costly duplicaUon of machinery and Judges will be 
conducting the effective administration of the country 

The moderate view on the other hand advocated the adoption of the well- 
established principles of English Crown Practice As Hiday atullah, J , who wrote 
the dissenting judgment in the case stated the view already 
mentioned to be that or Smha, C J and Hidayatullah, J *, to determme 
the powers given to the High Court under Article 226 said that the established 
jurisprudence of the countries where such writs obtained was a surer and dearer 
guide than the observations of any lecturer*, advocating his view 


1 See fool no*e V on page 174 ante Hemeon J c ted the following eases from other High 
Courts Bra mndan Sf am i v S ate of BJmt \ I R ig 0 o Pat 3 2 I L R 29 Pat 461 Jcsmgt ohhas v 
Oi5/r(f Magistrate Umedal id ILR 190 lWi 339 / ~na l v State of Otsssa AIR (19,1) Onssa 
86 Sh)an ahddav 4bam Mohan UR (1951 Cal 4"0 I? A Does Cohcths Uni ersitr AIR lant 
As a m!f3 ft >d t Watson v R h Da A l R t 9j i Cal 430 WW hhatoon v Slate of B,har 
ILR 30 Pat z t i rajma'\ 4s stant Controller of Customs \ 1 R ,Qyj Cal 103 It is si bnutled that 
none of the above decisions warrant the Mudholkar view that under Article 226 the H eh Court 
ean after quish ng the deeis tins of a tribuna' l ke the Rent Tribunal substitute us own decis on and 
dispose of the case finally further this view appears to be romrarv to the import of the Supreme 

j' S>6 ( SC*) P lla1 ' RCmm e Ran ' a '' U1 l,9? S C J 261 * 952 S C R 583 

2 AIR ig 3 2 Nag 89 at 102 

3 The learned Judge was ref rnng to the Hamlvn Lectures of Denning I J published 
•eihename freedom under Law and reled upon by Deo J Cf AIR *953 Nag 89 > 


under the 


118 But in justice to I-ord Justice Denning ,t mav be po nted out that what that teamed fu<W 
had in mind was d-cisions like renard £? eahets v Actional Dock Ubour Boa ft others (19,3) 2 
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The advocates of both views were appealing to the wording of Article 226 
and the intent of the Constituted Assembly It is therefore necessary to interpret 
Article 226 We have already quoted the Article tn extenso Three group of 
-words which give support to the extreme view are 

(I) Every High Court shall have power to issue ‘ to any person or authority 
including in appropriate cases any government" , 

(II) Every High Court shall have power to issue “ directions orders or writs 
including wnts in the nature of habeas corpus ”, etc , 

(III) Every High Court shall have power to issue directions for the enforce 
rnent of the rights conferred by Part III ‘ and for any othn purpose " 

In England no prerogative wnt can go against the Crown Courts m England 
and m America and for that matter in every country following the English Common 
law of England including Burma under the New Bum esc Constitution 1 can 
issue only orders in the nature of the five writs named in our Article The Supreme 
Court of India can issue the remedies mentioned in Article 32 only for the enforce* 
ment of fundamental rights while the High Courts are giv en power to issue them 
for any other purpose also These factors have influenced greatly the Mudholkar 
view which on the words of the Article holds that the High CouTts have a boundless 
jurisdiction limitable only bv self control 

It mav be helpful for the interpretation of Article 226 of our Constitution to 
xemember the words of a verv learned Australian Judge* that when the draftsmen 
of a modem Constitution are at their task they may be supposed to have known 
“ that there have been in this world many forms of Government, that the various 
institutions and attributes of several forms had been the subject of intelligent dis- 
cussion for more than two thousand years and that some doctrines were generally 
accepted as applicable to them respecuv elv ” Applied to Article 226 this 
observation helps us to remember that the writs named in the Article were m 
•existence m the common law world for centuries 

Even though our Constitution deserves great encomiums handsomely paid by 
manv*, the plan of the Constitution strikes a balance, as far as fallible men can 
do, between social security and individual libertv Complete strength of action 


VV L.R 995 (C-A ) Denning I J apparently wanted the development of the actions of declarator 
and injunction and the power to order a case stated and not the subversion of established principles 
of prerogative writ* Sci Freedom Under the Law pp 95-96 and 125 126 Consult the Salima l 
Dock Labour Board ease, (at p 1009I where Deiumg L J recognises the limitations of certiorari 

1 \nicle 23 (2) of the Burmese Constitution which corresponds to Vrtide 3"* of Indian 
ConsUtuticn states * Without prejud ce to the powers that may be vested in this behalf in other 
Courts the Supreme Court shall have power to issue directions in the nature of habeas carpus, 
BuvsismM prohibition fja carrmta and c riutran appropriate to ihe rights guaranteed in this chapter" 

It u of some interest that Sir B % Rao who * as the ConsututionaJ Advisor in India when the 
Indian Constitution was being d sited worked in that capaciiv with the Burmese Government 
vben the Burmese Constitution was drafted 

2 Griffiths CJ m Baxter v Ca-vrusnour o e Taxes 4CLR 10S7 at 1107 

3 Vlahajan J stated in CeNi/an v S a.e of Madras (iqy} S C J 174 at 249 IQ50 SCR 

S3 (tq,o) 2 M L J 42 that by making justice the first objective in the solemn declaration in the 
preamble of the Constitution our Constitution has become sublime Vivian Bose J declared in 
Jfruhtunv St.-r */ Vieiras (tgjt '•Cj 43391466 to^i SCR O21 5 Ml j 105 that 

"iTwe brush aside for a moment the pettifogging of ihe lav. and forget for the nonce all the learned 
disputat on about this and that and and or or or mav and must and look past ibe 
mere verb age of the words and penetrate deep into the heart and spirit of the Comt-tution we. 
will see that the tight of individual frredom and the sanctity of the individual are recogm *d again 
and again and that our Comtuui on is in violent contrast 10 those States where the State is every 
dung and the lrdtvidua] but a slave or a serf to serve the will of these who for the time being wield 
almc*t absolute power ’ 
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to maintain not only the security of the Union but also its solidarity against any 
intransigent state is given m the Constitution Care is taken to ensure that individual 
liberty shall not degenerate into license and create disorder or anarchy The 
executive is given power to cany on in war and peace, in time of emergency and 
normality The parliamentary type of executive under the present practice of 
party system creates execume control of legislature and increases the power of 
the executive Thus a very strong executive has been provided by the Constitution. 
Being a Democratic Republic it was thought proper that the legal liability of public 
authorities and their amenability to judicial control should both be provided for 
Thus legal liability of the Union and the States is retained under Article 300 1 
and that of the President and Governors under Article 361 2 3 Very close analogies 
for these liabilities existed in the pre exiting law but the administratis e jurisdiction 8 
of the Indian judiciary was extremely circumscribed temtor ally and with regard 
to subject matter and persons The high prerogative writs known to English law 
could be issued only by the three Presidency High Courts and that within their 
ordinarv original civil jurisdiction 4 In 1877 section 45 of the Specific Relief 
Act substituted an order m the nature o f mandamus and section 50 abolished the 
common law wnt of mandamus Eventually a truncated habeas corpus was put in 
section 491 of the Criminal Procedure Code and made available to the population 
of India and the common law writ was taken away From the ordinary original 
civil jurisdiction of the Presidency High Courts even matter relating to revenue 
and its collection was excluded The common law rule that none of these writs 
will go against the Crown operated in India at first perhaps because of the wrong 
disclaimer of jurisdiction by Impey 5 6 , and later because of the statutory frame work 
Into which mandamus and habeas corpus were thrown * This protected the Govern- 
ment as such from prerogative orders so that unless by some law a duty was cast 
upon a specific authority it was not possible to get redress for official wrongs even 
within the ordinary original jurisdiction The actions of declaration 7 and injunc- 
tion under the Specific Relief Act were less expeditious and were more restricted 
and they did not adequately develop to do duty for the prerogative writs which 
were not available over the major portion of the country 

The objects of the present Constitution in this sphere were to liberate thfr 
judiciary of India from these shackles of the past, to make the remedies of adminis- 


1 Which existed from early times Some of the statutory predecessors of Article 300 oF 
the Constitution arc section 6 3 of the Government of India Act 1858 section 32 of the Government 
of India Act 1915 and section 176 of the Government of Ind a Act, 1935 

2 Following with some d fference section 306 of the Government of India Act 1935 and 
section 1 IQ of the Act of 1 g 1 9 

3 This term is used in the sens- explained earlier 

4 Outs dc the original jurisdiction it extended to European British subjects 

5 Rex \ Uttrren Hastings (iyja) ID (OS) \ ol I 1005 Thus view was held to be wronif 
in Ryots of Gambandho v ndar of Parlehmedi ILR (1944) Mad 457 at 48587 LR 70 
I A 129 (1943) »MLJ 254 'PC) 

6 It is not poss ble here to narrate this pan of the evolution of writs in India The 
English Crown Practice under which the writs were to be taken out in the name of the Rex or Begrna 
as the case might be was altered in India and any eligible appl cant could move in his own name 
and we get the names of the actual parties who are involved us the proceed ngs United States moved 
from * Rex to ‘ State but not to the name of the appl cant 

7 It u held in \ar a yana Ptosadx lid an Iron & Steel Co AIR (1933) Cal 695, that retard- 
ing declaratory action section 42 or the Specific Rel ef Act is exhaustiv e and that section 42 does not 

permit a declaration that an Ordinance is ultra tires even though such a suit s maintainable in 
America and England But this view is not accepted by Madras H gh Court nor does this view appear 
to lake into cons deration Fuhcr v Secretary of State 
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trative jurisdiction known to Indian law — habeas corpus mandamus cert oran prohibi* 
tion and quo warranto — available over the entire area of the Republic to remove 
the veto on matters relating to revenue to sa\e and conserve the developments 
that had hitherto taken place in Indian law itself m these remedies and to rope 
m wherever advisable the reforms and progress that base taken place in England 
and other countries that had these remedies Thus ever) High Court in the 
Union v\as giv en the right to issue directions m the nature of the ancient prerogative 
writs throughout the territories in relation to which it exercised jurisdiction The 
proviso to Article 225 expressed that the jurisdiction of certain High Courts are 
liberated from the crippling inhibition that existed on their original jurisdictions 
in matters of revenue and their collection Further in order to avoid any mis 
conception that the remedies given under Article 226 are identical v ith the old 
unreformed prerogative writs the v ords orders and directions were also 
added to the word writs It is not to be forgotten that the power given to the 
three Presidency High Courts exercisable w ithin the limits of their ordinary original 
jurisdiction under S 43 rf the Specific Relief Act 1877 v as simplv called order 
while in the legislative provision giving the substitute for the writ of habeas corpus 
in 1923 in section 491 Criminal Procedure Code we have the expression direc 
tions m the nature of habeas corp is The words orders and directions found 
in Article 2"6 therefore can be clearlv interpret-d to reflect the intention of the 
Constitution not to loose the benefit of the jurisprudence as far as they are applicable) 
developed under these two sections Again everv prerogative writ except habeas 
corpus had been abolished tn England and orders of the same names were substituted 1 * 
The mam effect of this reform was the deletion of the old procedure of rule nisi 
and return The writ of habeas corpus was left intact in England because it had 
already been reformed by a senes of Habeas Corpus Acts and perhaps also because 
the English nation did not want to change their celebrated writ of habeas corpus 
into a colourless order in the nature of habeas corp is 

Thus in order to collect the hentages of our Indian legal history imbedded 
in the development of the prerogative wnts and the statutory substitutes of some 
of them and not to lose the benefits of developments in England the country of 
their ongin it was necessary for our Constitution Makers to use very comprehensive 
expressions The result was the use of all the words orders directions and 
writs * including wnts in the nature of habeas corpus etc 

This is apart from the profound change in the procedure by which all appli- 
cations 'lor "/nose eXtra-orainary legal remeaies Known m "England as 'High "Pre 
rogattve writs were made in India by mere private actions m the name of the 
applicant 8 

It may be stated that ev en the mere use of the word orders would comprehend 
ry in its ambit orders made under section 45 of the Specific Relief Act of India But 
if Article 226 had merely stated that the State High Courts would have power to 
issue directions wnts or orders m the nature of habeas corpus etc there would 
certainly have ansen a doubt whether the advance made by the Indian Law under 
section 45 of the Specif c Rel ef Act would have come with n it The develop- 
ments reached India under section 43 of the Specific Relief Act 1877 from the 
position obtaining for the English writ or order in nature of mandamus at the time 


I S) the Vita n ration cfju or Ms e lanrous Pros u on \c 1938 *rcl on 7 

a Cf t *>1 no c 6 on page tC3 ante 
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of the Constitution were firstly that orders under section 45 could be negative — 
not to do a specific act 1 — and secondly that orders against public authorities 
not to proceed in a specific manner on the ground of the \01dness of the very 
law under which the authority was functioning 2 , could be given 

There was also another reason for making the groups of words directions, 
orders or writs * clearly larger than writs " in the nature of” habeas corpus, etc “In 
England there is a definite meaning for expressions like * orders in the nature of 
mandamus'* and orders in the nature of certiorari'* There, these expressions 
respectively meant power to compel a public authority to do a specific act 
conferred on the High Court under a statute and similar statutory power given to 
the High Court to call and quash records of inferior tribunals, apart from the common 
law pou.er inherent in the Ht%h Court In India the statutory pow ers in the High Courts 
to mandamus Income-tax Appellate Tribunal under section 66 (2) of the Indian 
Income tax Act is a well known example Therefore if onlv the words “writs 
m the nature of habeas corpus ” etc , were used there might ha\e arisen a ground 
for a contention that on!\ such statutory mandamus and certiorari were intended to 
be comprehended under Article 226 

Thus cogent reasons could be found for the use of each of the wo'ds actually 
used in Article 226 The historical and comparatne jurisprudence of these remedies 
gives the proper explanation to the language used in the Article It is verv interest 
ing to reflect on the probability of our Constitution Makers anticipating an inter 
pretation of the wording of Articles 32 and 226, which they so carefully chose to 
gamer the benefit of experience that existed up to date under the various parallel 
positions obtaining in the common law world including India, to assume a power 
m the Courts appellate in nature and unbounded in scope It was perhaps the 
fear of such an interpretation that prompted the draftsmen of the Burmese Consti- 
tution to use only the words * directions in the nature of ’ habeas corpus, etc , 
in the Arucle corresponding to Article 32 of the Indian Constitution The observa- 
tion of the Supreme Court in Veerappa Filial v Raman & Raman , Ltd 5 , that the 
Madras High Court in not contenting itself with merely quashing the proceedings 
of the Transport Authorities under the Motor Vehicles Act but going fiirther and 
giving detailed directions to the Regional Transport Authority, Tanjorc, as to the 
grant of bus permits went “ clearly ” in excess of us powers and jurisdiction*, 


1 Thu negative irfWamus was what was granted Ul Romesh Thobbar v Safe of Madras^ 
(1950! S C J 418 (193°) SCR 594 (1950) 2 ML J 39° (S C }and Brijbushan v State of Delhi, 
('95°) s C j 425 (1950) S C R 605 (1950) 1ML] 43i (SC) In the*e eases orders whtch 
were of an obviously administrative nature were quashed ’ by the Supreme Court on pennons 
which purported to be petitions For eerltoran and prohibition 

Charanjitlal v L/mon of India (1951) SCJ 29 193OSCR 869 at p 46 per Muldierjea, 
.ern Indian Automobile Association v Province of Bombay, (1948) 51 Bom L R 58 , I l~R (1949) 


i 


fe 591 ,on appeal to Federal Court, 51 Bom LR 894 (F C ) 1949 FCR 321 I L R (1940) 

*949 FLJ 154 IlnUers (d Co v J\ogesh Chandra Chakra anhy (1919) 52 Bom L R 21 
(FC.) 1949 FL-J 338, '949 FCR 356 Suryaprakash II eonng factory s Industrial Court Bombas 

(*949) 5* L R at 57 58 I LR (1950) B 593 

3 9 Halsburys Laws of Fngland (HaiUham) p 776, para 1311 

» .. i, «P 839 para 1421 For the d (Terence between the two Cf ibd at p 863 last 
but one paragraph in the text and Foot note r on that page "" 1 J 

5 l'9j2}SCJ 261 at 269 (1952) SCR 483 (1052! 1 MLJ 806 (S C.) 

_ 1 Even though this decision was distinguished by a later Madras case (CSS Motor t,™- 
™ '**?'**" ('952) 2 Ml J 894 A I R lqasVtad* 279 on the basuTa{ 
'"pS? 1 **“ 4 ud S mtn * of «*w hupretnc Court about the powers of the lligh 
Court under \rticle 226 oflhe Constitution represents obviously the post Constitution law S 
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shows that in their Lordships’ opinion Article 226 did not intend to confer on the 
State judiciary any type of powers against public authorities which could not 
have been exercised by the Indian High Courts under section 45 of the Specific 
Relief Act or by the King’s Bench in England 1 

III 

In a consideration of the scope of the remedies under Article 226 it is necessary 
to discuss whether these remedies are capable of legislative exclusion All the 
High Courts which had occasion to consider this matter have expressed the opinion 
that the Article being a constitutional provision is beyond exclusion or restnctioi 
by any municipal legislation* a view now confirmed by the Supreme Court 

But there are certain observations m some judgments and some considerations 
which appear to put up a case for the view that Article 226 is capable of legislat vc 
regulation It is therefore felt that a theoretical consideration of the Supreme Court 
judgment is not out of place It was the considered view of Kaul, C J , of the 
Madhya Bharat High Court that Article 226 did not empower the High Courts 
to grant the rebels mentioned therein without further legislative grant According 
to Kaul, C J , ‘ jurisdiction is treated in Article 225 while only power is mentioned 
in Article 226 and in the absence or a clause like clause (1) of Article 32 or clause 
(l) of Article 227, Article 226 is not auto active to confer jurisdiction on the 
High Courts to issue these extra ordinary legal remedies * Chakravarti C J 
of the Calcutta High Court has observed that Article 225 speaks of the totahtv 
of all jurisdictions conferred on the High Court became the opening words “ subject 
to the other provisions of this Constitution " m Article 225 are enough to rope m 
the other Articles in the Constitution like Articles 226 227 and 228 which confer 
jurisdiction on the State High Courts * A further development of this argument 
would amount to this The correct interpretation of Article 225 is to take the 
first two conditions in it as disjunctive Thus when it is stated that subject to the 
other provisions of the Constitution the jurisdiction of the existing High Courts 
are confirmed the jurisdiction given under Article 226 is also included by reference 
That total jurisdiction of the High Court is subject to the other condition, nameli 
the provisions of anv law enacted by virtue of powers conferred upon that legw 
lature by the provisions of the Constitution So the jurisdiction under Article 226 
also is subject to the second condition mentioned m Article 225 The view that 
the total jurisdiction of High Courts is subject to legislative control can canvass 
'jjpjnr , .fmm. , br,ar’aln^oif J 'jrnw' art-of *hr ^ Qn. v T,m r r,f af ViL 


1 Fxcept of course the power lo issue the remedies under the article against the govemtn nt 
in appropriate cases which is expressly mentioned there 

a Astatic Ennnttnag Co \ Achru Ram \IR i<)5i Ml 749 at 76C f D Ma) cfe C I 
tibridge v R K Da. s VIR 19^1 Cal 430 453 per Das Gupta J reversed on appeal on oiler 
grounds in \ I R 1952 Cal 6ot In this case Vrt cle '*23 was extracted and comma ted ujx 1 
by the learned Judge Saf'tdah Khaloon v Stair of Bihar VIR tgji Pat 434 436 DU Pu hfo 
v Statr of \Iadrtu 19^3 1 M L.J 83 V I R ( 1<1 3 3) Mad 39J at 394 Sit/ a Raja \ Board of Rrit 1 
a MLJ 644 M R t«jj3 Mad 972 at 973 74 

3 Cf Judgment of haul CJ in Inin/ Bhask/t % Stale of \tadhya Burnt VI R tyyi Ml 
60 at 67 and Dayabhai \ Rtgioial Transport Au Konty \IR ig 3 i MB J21 129.34 

4 Budge Budge Mumctfalitr v \tongm \[a V I R us-,3 Cal 433 a! 438 para 19 Th 
Vnscie a.j, of course applies onlv to H gh Courts ui Part V State* 1 it l>} v rtuc or Vmclc ” 
it appl e» lo Part B States and under Vrticle 241 10 Part C States 

5 ‘'ecUon 9 of the High Courts Vrt t36i (24 and 25 \ id t 104) aiul clause 44 of tl 
Loiters Patent issued pursuant to that section dated 48th December i86j Lsen though the prow o 
to section 24 of the Indian Councils Art 1861 (44 and 45 Met , C $7) made a great difference u 

I — 26 
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and internal evidence available from other provisions of the Constitution For 
example Article 231 (c) read with (b) makes it dear that a State Legislature has 
competence to legislate regarding the jurisdiction of the High Court which is func- 
tioning on its soil Further, if Artide 226 is beyond the reach of legislatures while 
Artide 225 is within such reach the result would be that the High Courts can be 
excluded from entertaining a su t on a subject matter which mtght be taken off 
from the High Court and given over to some special tribunal while its jurisdiction 
to hear a petition under Article 226 attacking a decision of the newlv appointed 
tribunal cannot be taken away This amounts to a permission to exclude the larger 
jurisdiction and a prohibition to take away the lesser Again, the legislative entries 
— No c)5 m List I, 65 m last II and 46 in List III — are clear indications that the 
jurisdiction of High Courts can be controlled by Union and State Legislatures 1 
In Australia the State Legislatures have got more powers regarding the jurisdic- 
tion of State Supreme Courts than the National Parliament has over the High 
Courts * 

The reply to these arguments, apart from the sheer weight of judicial decisions 
against it, appears to be as follows A plain reading of the Artides in the Constitu- 
tion about the jurisdiction and powers of State High Courts shows that as far as 
possible each Article » made self-contained The more natural interpretation 
of Article 225 is that subjection to the provisions of the Constitution and the further 
subjection to the provision of competent legislation is confined to the jurisdic- 
tion which is confirmed by that Article, namely, the jurisdiction which existed on 
the eve of the coming into force of the Constitution Therefore the jurisdiction 
conferred b> Article 226 is independent of Article 225 and beyond control by Union 
and State Legislatures The argument that the effect of this view is to empower 
Parliament and State Legislatures to prohibit suits but not applications under 
Article 226 does not affect the matter By keeping Articles 226 and 227 above 
the control of ordinary legislation the Constitution obviously wanted the superin 
tending power of each State High Court fully protected from legislative exclusion 
A special tribunal can be created by the appropriate Legislature and to that extent 
the jurisdiction of the High Court may be depleted as regards that subject-matter 
Thus, the Law of Landlord and Tenant which was under the ordinary Courts has 
now almost gone into the hands of special statutory administrative tribunals 
The Law of Master and Servant is another example Under the present Constitu- 
tion also the deprivation of the ordinary Courts of their jurisdiction over such subject 
matter is permissible because the general jurisdiction conferred on the High Courts 


ihe plenitude of the power of legislation to afftet the jurisdiction of H gh Courts given under ihe 
above provisions that fact does not affect the present argument Section 106 (1) of the Government 
of India Act, 1915 only confirmed the jurisdiction previously granted by Letters Patent Section 
533 of the Government of India Act 1935 and items 53 in List I am last II and 15 in List III 
and tbe legislative practice under that Act to freely exclude Court interference in the decisions of 
administrative tribunals and authorities are well known Legislative history of particular pron 
Sons of the Constitution is relied on by the Supreme Court Cf Shamiaiam v Central Bank of India, 
(1932) SCR 391 (1932)1 ML J 423 (1953) SCJ 29 al 31 (SC) 


For instance Kaul, C J , in Dayabhai v Regional Transport Authority, AIR 1951 M B. 

W™** about the power under Article 426 thus " This is of course subject to 

°* 'oe Constitution and to the provisions of any law of the appropriate legula- 

conferred rm that legislature by the Constitution ” 


the other provui 
lure by virtue of powers conferred 


• dfaijaa y» Rylands Bm . 1 
. Atd . (1332) 47 C L.R. 


(Am ), Ltd , 1927 39 C L.R 


517, McGrath 
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under Article 225 is subject to control b\ ordmarv legislation But after tbe 
Constitution, because of the existence of Article 226, the High Court soil have 
power to prevent excess, absence and abuse of jurisdiction and patent errors of 
lass of these tribunals There is justification for protecting this beneficial juris- 
diction from ordinary legislation And this v»ew does not make the legislative 
entries otiose, because the large majontv of legislation w ould affect the general 
jurisdiction of the High Courts and m order to do that these entries as well as the 
present provision m Article 22^ giving power to the appropriate Legislature were 
essential further, if Article 226, is kept above legislative restrictions the awkward 
situations arising m Anglo 1 - American 2 legal systems, from the judicial nulli 
E canon of legislative exclusion of extra -ordinary legal remedies will be avoided 
once and for all * Finally, looking at the trinity of Articles — Articles 225, 226 
and 227 — it will appear that Article 226 has more affimtv to Article 227 than to 
Article 225 Perhaps the better arrangement would have been to make Article 226, 
clause (2) of Article 227 and then to have exempted that clause from the exemp- 
tion clause (4) of that Article 4 If that was done the possibihtv of the argument 
that Article 226 needed further legislation in order to make the High Courts com- 
petent to grant those remedies could have been avoided 

The powers under Article 226 are restricted in <omc wavs bv the Constitution 
Article 32Q (6) contemplates a limitation on the rght of High Courts to grant 
relief under Article 226 * SunJartv exclusions of the jurisdiction of Courts 
implied under Article 31 (61 is valid and effectiveh prevents the 
issue of relief under \rticle 226 * Article 212 bars remedies under Article 226 
against the <peak“r of the Legislature 1 Article 367 of the Constitution bars 
relief against Gov emor in regard to nominees to Legislative Council * Finallv 


1 Cf Sducanz Law and i he Executive in Britain i<n9 pp 16^ to igS the conclusion on 
P 198 

a Oats Administrative Law lq^i' p 83a 

3 Bora 1 -ailin Cmu'an to Labour Boards The Apparent Fuubr. of Privative Clauses 19^2 
30 Can Bar Rev 0S6 and the literature to which reference is made in footnote 9 of that paper 

3 In fact one is not sure of the exact intention of addmg clause 4 to Amde 227 without addin? 
a similar clause to Article 226 If it was otih) to present the Hizh Courts from calling returns from 
military tribunals or from prescribing fotns in which books entries and account, are to be kept b\ 
mill tars tribunals it could have been v> specifically provided without de«trovtng the general judicial 
superintendence But it is strange that when England and America are attempting to give more 
and more protection to the soldier from the vicissitudes of mil tar> justice India should exclude him 
b> the fundamental law from Article* 32 136 and 22- However whether bv accident or design 
the soldier has still access to High Courts under Article 226 


3 P»»aK,in Rrfcrr—tg 0 ~<tr \r~cij tc. 19^2 SC.R 21S 19^ i\l LJ - /3 19^2 

S.C J IOO at p 111 But the limits of this exclusion are pointed out in Sarlur > Rc^jrrz-g O c er 
Dir'nrf A.I R tq^ Bom 2~7 , \ irjiabi t omo’ \ Rr~Jmxf O a rrrfjr L‘r Oxrfujrtvr cf Bursar 

rha’jm AIR 1953^*1 &8 at 102 Jag -YA Cfcuafr n Pr^EnA \tn, A.I R 19^,3 V P 51,^3 
para to in S'-arXar Raa v S.„r cf Uui ia Bbn- A.I R 19^2 M B 97 the question was left open 
m Or Js‘t tfa 1 1 v f.Und'it 5U AIR in } 2 T C 1 suggestion to amend the law was made at 
PA para 14 t-er/Heiiiv Bonilla! Smfa AIR 19^3 Pat ~sq3 is a recent decision on the subject. 

6 l«r oOiVi S-zt tf Mai™ AIR i&>2 Mad 83., ig^a i ALL.J 4^6 

7 5 f er vt _C.t ^iSv-iae v Sfeii/r Onua Be, 1 L-ut Usc+ t h V I R 10^2 On 234 But Cf 
TTta-fu— j v Water T C Inrjfr AIR 1932 T C 166 for a case where mandamus was issued 
aganvt the speaker an Art 21* was held ^applicable 

8 Bi-us ftisi fa r v ffltr 1 Bt,i/ oil atm A.I R iq-,2 Cal -qq But the 

view of Bene I n p. graph 15 of huj-dgtnent that not location under Article i;i (3 (e read wt h 
clause 5 would pre-dude a o - ctkx^ application against nominated perscos themselves a azamst 
principle and authortry It u against principle because no person can be a member of the Council of 
i-ate who has not the qua! c cancels laid down bv Article 173 and if a gx.br— na to nil notification gives 
complete protection the Governor can wtate the Cons arut 100 and appoint an alien or a rr nor It 
is azunst authority because Rtx v '•fryer l_R- 1916! t R.B 593 estahhshed the right of a tees fit 
citizen to ques ion the oom.no* of the Ring himself to the Pnw Council a d-msen held us groat 
respect in all Common weal h ccxus'nes In fact there was a congestion cf legal genius ana red in 
that case 
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ii bj any law made bv Parliament, under Article 33 regarding members of the 
Armed Forces or the forces charged with the maintenance of public order, decisions 
ofmilitarv and other tribunals are to some extent excluded from the jurisdiction of 
Article 32 such exclusion may be valid 1 But it is doubtful whether Article 
226 can be controlled 

Besides the specific constitutional limitations abov e referred to, cases like V G 
Row v The Stale of Madras * Ratna Sabhapathi Rao v State of Madras and another 3 
suggest that political questions may arise for administrative determination which 
are not fit for judicial rev ew Smularlv ‘acts of state’ properly so called will be 
br\ond High Court’s power under Article 226 

These reflections are sufficient to show that the powers given to the judiciary 
under our Constitution especially under Articles 32 and 226 are not as uncontrolled 
and uncontrollable as might appear at first sight 
IV 

There are some obvious differences in the power of the Supreme Court under 
Article 32 with those of the State High Courts under Article 2°6 The reliefs under 
the former are guaranteed as fundamental rights, there is no enumeration of the 
persons or authorities against which it can be granted and no territorial limits 
are mentioned to contain that power E\en though Article 13 (1) and (2) declares 
vo d any law passed by the State in contravention of the rights guaranteed by that 
Part inwhich Article 32 is also included Article 32 {4) states that “the right guaran 
teed by this Article shall not be suspended except as otherwise provided for by this 
Constitution The * suspension’ of the remedies guaranteed by Article 32 has 
to take place under Article 359 which can happen only where a proclamation of 
emergency is in operation and needs no comment at this place except that it is 
problematic to what extent the suspension of these remedies will effect the efface- 
ment of the rights given b> other Articles of Part III Entry 77 of the Union list 
contains a power for Parliament to legislate on the ‘ constitution, organisation, 
jurisdiction and powers of the Supreme Court ’ It is ultimatel> for the 

Supreme Court to decide whether in order to reconcile Entry 77 with Article 32 
U is necessary to assume that Parliament has competence to restrict the rights 
under Article 32 short of their suspension or abolition The absence of the 
power to give relief regarding the rights which are not fundamental 4 can be 
remedied by Parliament under Article 139 and the power to grant Special leave 
to appeal given to the Supreme Court under Article 136 is certainly intended to 
give succour to persons who will otherwise suffer injustice The absence in Article 
32 of the words * anv person or authority including in appropriate cases any 
Government within those territories ’ found in Article 226 is explicable 
There is no need to mention any temtonal jurisdiction in regard to the Supreme 
Court because its jurisdiction extends over the whole Republic It is also unneces 
sary to enumerate the classes of public authorities against which Supreme Court 
can grant relief under that Article because that Article comes under Part III o 


1 / w this connection Article 227 (4) of the Const tuhon also 

a ('933) 2 M L.J 413 ILR (1954) Mad 399 a question of issue of passport 

2 a* A I R 1953 Mad 510 Chandra Reddi J , red stribution of wards 
v c „r ™ “Ut even here there are grounds on which Courts can intervene Cf Puihpam 
v S«!< of Mod, is (sg-,3) 1MUJ88 AIR i 9;> 3 Mad 39a 

v rv-,, 1 , 1 “ J un *h rtI0n under Art cte 32, u available only for redress of fundamental r ght Coo 
7. V CoTrmisnoiur, Ajmer 1954 S C J 246 A I R 1954 S C aao <aa 4 ) per Mahajan, C J 
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the Constitution which defines in Article 12 the word “state” to include every 
public authority within the territory or under the control of the Government of 
India 

The onl> question which creates some difficult) in the interpretation of Arti- 
cle 32 is about the right to ask for any relief under Article 32 (2) against a private 
person In other words, when Article 32 states that the right to move the Supreme 
Court by appropriate proceedings for the enforcement of the rights conferred by 
that Part is guaranteed, can a person whose right under Article 15 (2) 1 or 
17 2 or 23(1) 8 or 24* or 29 (2) s , is violated by another private individual, 
corporation or institution file a petition under Article 32 and get an order under 
Article 32 (2) against the violator not to continue such violation ? Ekcept these 
Articles there does not appear any Article which, on a right interpretation of the 
Constitution, can be violated by any one but the State Regarding Articles 19 
and 31 (1) the Supreme Court has stated in Shamdasam v Central Bank of India*, 
that those Articles were not intended to protect persons 7 from injury at the hands 
of private individuals If Article 32 (i) is literally construed there is basis for a 
view that unless the orders menUoned in clause (2) of that Article are available 
against private persons also an original suit under Article 32 has to be provided 
for But the Rules made by the Supreme Court provide only for original peuuons 
under Article 32 Therefore the Rules of Supreme Court are based on the view 
that under Article 32 the Constitution contemplated only original petitions If 
that is so then there is ground for a plausible argument that on the violation of the 
abo\ ementioned five Articles of Part III of the Constitution an aggrieved person 
can get a suitable mandate under Article 32 against private persons also and may 
be said that this is another explanation why the wording of Article 32 is expressly 
made wider than the issuing of writs in the nature of English prerogative writs 
But the entire argument appears to be built upon a misconception regardmg the 
object of Articles 32 and 226 The remedies under Articles 32 and 226 are remedies 
of public law and they are not intended for private persons or institutions In 
the case of injuries inflicted by private parties an ordinary suit in the lowest Court 
is available and is sufficient In such cases proceedings in the Supreme Court 
will be inappropriate The persuasive judgment of the Patna High Court* 
makes this matter clear , 

Where the writs and orders mentioned in Articles 32 and 226 are prayed for 
against public authorities it is suggested that the rules that will be recognised by 
the Supreme Court and the High Courts will be uniform Broadly speaking, 
rules regardmg the personal interest of the apphcants for those remedies, equitable 


t Discrimination on grounds of religion race caste sex or place of birth is prol ib ted 

2 Untouchability is abolished and its enforcement is declared an offence 

3 Traffic in human beings and all forms of forced labour are prohibited and contravention 
of this prohibition is declared an offence 

4 Employment of children below the age of fourteen in a factory mine or hazardous work 
is prohibited 

5 Denial of admission into any state or state aided educational institution in the ground 
of religion race caste or language is prohibited 

6 1952 SCJ 29 i9jJSCR 391 095 *)i'>LJ 4*3 (S C ) 

7 Article 19 u limited to citizen* 

8 In JamalpurAfja Samaj v Dr D Ram and ethers, A I R 1954 Pat 297 
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considerations like undue delay amounting to laches, unclean hands, failure to 
exhaust administrative remedies, the availability of adequate alternative relief will 
all have to be taken into consideration before any remedy under these Articles 
can be actually issued But provided an applicant i> successful in surmounting 
the hurdles mentioned above, then in the actual framing of the orders the judiciary 
v,iU ha\e a free hand Any direction issued under these Articles will not enable 
the High Courts and the Supreme Court themselves to usurp the jurisdictions 
given by Legislatures to administrative tribunals or encroach on the discretions con- 
ferred on public authorities The jurisdiction under Articles 3a and 226 will 
remain an administrative jurisdiction as it is known in the common law world 


V 


fhe ideal envisaged above will certainly take some tune for realisation But 
none can find fault with the existing constitutional provisions if that is not realised 
ftone of the actn e participants who drafted our Constitution had been appoint- 
ed to interpret it as it happened in countries like United States and Australia 
The existing difference in the approach of different Judges of the country to 
Articles 32 and 226 is not a calamity at all It is the pragmatic case-to case solu- 
tion which wall ultimately fit the law to the genius of the nation rather than the 
amendments which will, m any case be more sudden m its nature than the gradual 
adjustment of the people to developing judicial interpretation of the provisions 
of the Constitution 


When sufficient time is allowed to Indian judiciary to work out the adminis- 
trative jurisdiction conferred bv the Constitution it is suggested that it will be found 
that no 'tattling prousions were inserted by the Constitution The major change 
that was effected was the removal of the diashtlities that previously existed m this 
sphere on the jurisdiction of our judiciary 

Therefore what is urgent is as much academic discussion on Articles 32 and 
226 as possible It is only by discussion that the difficult questions mooted in this 
paper can be properly sol\ ed And it is \ ery necessry that those problems are solved 
with care That is the only way to keep the weapons of judicial control ready and 
the Courts courageous to use them Here, as elsewhere, knowledge is power and 
ignorance creates doubt and doubt, hesitation in action 

There appears to be a certain amount of inferiority complex m certain poli- 
tical quarters of the country about our Constitution This is apparently because 
of certain adverse reflections made upon our Constitution bi foreign constitutional 
lawyers an ^ not because sufficient time has passed to convince the country that 
the existing provisions have failed The haste to effect considerable amendments 
in our Constitution may be ill-advised 1 

The proposed amendment to Article 226 to the effect that the remedies pro- 
vided by that Article are to be limited to the enforcement of fundamental rights 
alone, and even there onlv when the public interest requires their issue or there 
will be a failure of justice needs careful thought The same source which pro- 
poses the abo\e amendment wants the fundamental rights to be so amended that 
the Courts will be deprw ed of power to question the reasonableness of the compensa- 


l lor instance what u a source of d fficulty to such a jurist 1 Ve Six Ivor Jennings is a eo. 
place ollndian legal procedure Cf Jtrmtngs Some Characteristics of the Indian Constitution, 
PP 39 4° Consult footnote 6 in page t68, eeu in this paper 
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tion decided by the administration for the compulsory acquisition of private 
property Philosophers of history might note that m the decadence of all great 
peoples it was an invariable concomitant that numerical majorities were placated 
by feeding and entertainment at public expense So long as no effective substi- 
tute is found for self interest as an incentive to production legislation which contem 
plates the gift of land or money to the landless or penniless would only damp initiative 
of the industrious without any longstanding benefit to the receiv ers of such public 
chanty The purpose of depriving the Courts of power to adjudicate upon the 
reasonableness of compensation granted For the taking of private property is to 
enable the executive to take away private property on the payment of, or promise 
of payment of, token compensation meanwhile clamping a legal gag ov er the mouths 
of the dispossessed The proposed amendments are based on the doubtful philosophy 
that, the penury' of a part of the population is the consequence of the past iniquity 
of the other parts People of great integnty and intelligence have believed that 
Jt is more probably the result of extravagance laziness, or inferiority of talents 
on the parts of poor on the one hand and unplanned families on the other How ever, 
world history has not shown that any country has achieved progress by free gifts 
to the poor Communism cannot be liquidated if that is the object of the proposers 
of the present amendments by such wholesale gifts Even m Russia the faith 
that the rule from everyone according to his ability to everyone according to his 
needs’ is practicable had been destroyed by experience 

But if the proposed amendments are not based on the above mentioned doubt 
ful philosophy it can only be the result of a blind belief not onlv in the integnty 
but also in the efficiency of the administration both of which ar- y et to be vindicated 
Executive impatience of judicial control is an indication of mefficiencv and a pnek 
ing conscience If the democratic form of Government has to be preserved the 
invariable conditions are an effective opposition parts in political arena and a 
fearless judiciary on the legal plain A party wluch is impatient of the Courts 
would in truth be more impatient of the existence of the opposition and therefore 
a party which advocates the emasculation of the judiciary m relation to action 
of the administration cannot be believed when it pays lip service to democracy 
The twin props which alone can support democracy are tolerance and patience 
and a political party that is impatient of the rule of law wall be intolerant of the 
views of the opposition 

Qne is amused. «hal. onlv, tbr oijminn. of. the State Governments, am. vnhrjted. 
and not that of High Courts and Bar Councils Chambers of Commerce and Trade 
Unions Asking the Executive what freedom the Judiciary ought to have to control 
them is like asking the Tux how much freedom the dog should be given 

If the above proposed amendments are earned out any party provided it 
gets a temporarv majority in the Legislature can turn tlus country into a collective 
farm without any lecal obstacle Personal liberty has already lost us sanctity by 
the Preventive Detention Act The right or property would also become insecure 
by the proposed amendments If the proposed amendments are earned out only 
the facade of the Constitution will remain 

Astras the proposed changes to Article 226 aie concerned it is possible that 
a noble judiciary mav vet frustrate the disclosed objects of the proposers Every 
legal nght can with a little ingenuity be brought into the fold of one or other of 
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the fun dam ental nghts It is also not an irrational view that the grant of quick 
relief whenever pm ate rights are violated is itself in the public interest 

If the Constitution is not considered sacrosanct at least to the extent to save 
it from such questionable amendments and the attempt of a temporary majority 
to perpetuate its pet ideas of democratic philosophy and judicial function succeed 
bv driving a coach and four mto the newly bom Constitution it would undoubtedly 
be a calamity It is hoped that this will be prevented in good time 

On the other hand unless the hands of our judiciary are strengthened m 
the way suggested the evidence is that individuals will suffer injustice The follies 
of administrators are apparently not on the decrease The assistant Advocate 
General of Kashmir is not alone in the belief that the Government .s the fountain 
head of all powers 1 2 3 Custodian General of Evacuee Property did not know 
the date on which the Act he had to administer came into force 1 The Govern 
ment dispossessed an owner by military force * The Customs authorities 
first collected taxes by wronglv interpreting the Customs Act and then by wrongly 
calculating the amount of customs dut> 4 The Government exercised its powers 
of nomination under the Municipal Act an favour of a person who stood and was 
defeated m the next previous election when the nomination of such a person was 
expressly prohibited by law and forced the Allahabad High Court to issue the first 
quo warranto m India * The Government took forcible, possession of a citizen’s 
business,* bringing down upon itself a mandamus A University after admitting 
students to a particular course did not provide facilities for practical training 7 
The Bombay Government began the questionable practice of allocating “ suppressed 
vacancies ’ to the informants which the High Court had to prevent 1 When the 
Civil Court restrained a party by an injunction from entering a property Govern 
ment requisitioned that property under Public Safety Measures Act and gave it to 
that very party 8 The Industrial Tribunal mjicted a person in costs who was 
not even a party to the proceeding m which it was ordered • Three District 
Collectors who were the Presidents of the Ex Servicemen s Co operative Societies 
in their respective districts and the Chairmen of the tribunals for the issue oflicences 
to buses in those districts granted permits to the societies though there were many 
other applicants 10 

It is not necessary to multiply examples of lugh handed or worse, careless 
administrative action which either actually produced injustice or gave a great 


1 Ghulam Aaii v State AIR 19^4 J &. K 7 at p 9 

2 Mohammad Hussain v J K Truidi and another AIR 19^2 Bom 453 

3 Him Singh Bam * The State of H machal Prade h and another AIR 10,3 Him Fra 37, 

Dhamiar S ngh v Sub Di u onal Magistrate Khetn AIR 1953 Raj 202 

4 Afghan Commercial Co (Inda) Ltd v Un on of India AIR 1953 Punj 225 

5 Moheshullah v ibdut Rehman A I R 1953 All 193 The present writer has not been able 

lo nonce any earlier precedent 

6 Surajmulv Rajasthan State AIR 1953 Raj 7 3 Uanchoo CJ and Bapna J 

7 Tnloku folk Carg v The Uni -ersitj of Allahabad AIR 1953 All 224 

8 Chacko v Government of Travancore-Cochtn AIR 1951 t’C 2">i 

9 Ortrt Bart , !■„«, J„ jS Cha ma, C.rtml 0 , Maalnal Tnimal 

Calcutta AIR 1953 Cal 37 

v> „ W*««A***» Cooperative Motor Transport v Bangaru Raja, (19.3) iMLl mi I L R (1054) 
Mad 3 6 AIR .953 Mad 709 For an instance If extS.ve m/ustice perp 5 6 e«trf under 9 an 
Intensne Procurement Order consult Khagendra Hath v Jwnor lessor A I R 1953 Cal 719 
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suspicion of unfair preference 1 In all the above cases except one* the Courts 
ere able to remedy the evils under Article 226 of the Constitution. So long as we 
have not fashioned a more ideal system to control administration our only safe- 
guard on the remedial plain lies in the preservauon of the administrative jurisdic- 
tion of Indian judiciary without blemish 

SUPPLEMENT. 

Supreme Court Sitting • 

D'lhi, the totA July, 105.} 

No F. 23 (O/54-SCJ — In exercise or the powers conferred on him by Article 130 of the 
Constitution, the Chief Justice of India, with the approval of the President, hereby appoints Srinagar 
as the place at which a Division Bench of the S rpmte Court may at for the disposal of appeals 
and other proce-dmgs transferred to it from the Board of Judicial Advisers, Jammu and Kashmir 
under clause (() of Article 374 of the Constitution 

Amendments to the Supreme Court Rules, 1950 * 

No. F. 23 (al/54-SCJ. — The following is published for general information — 

The Supreme Court of India in the exercise of its rule matin g powers, and with the approval 
of the President, herebv makes the following am-ndments to the Supreme Court Rules 1O5O — > 

Add the following at the end of Order XL VII, Part XI — 

• ORDER XL VIII 

Atpeals end ether troceedmgs transferred wider danse (4' 0/ Article 374 (f IV OnstJutioi 

1 Notwithstanding anything contained in the preceding Orders, the rules contained m this 
Order shall apply to all appeals and oth~r proceedings which stand transferred to the Supreme 
Court from the Advisors Board, Jammu and Kashmir under clause (4) of Article 374 and which 
are heard at Srinagar 

a (1) The Oh -f Justice may from time to time nominate two or more Judges to constitute 
a Division Bench to perform the duues assigned bv these rules to a Division Bench and nominate 
one of the Judges of the Court lining at Srinagar to perform the duties assigned to a single Judge 
or a Chamber Judge under these Rules 

(2) The sittings of the Division Bench and of the single Judge and a Chamber Judge shall 
be held at Srinagar as the Chief Justice ma\ from time to erne direct 

3 A si-gle Judge sitting in Court shall have power to dispose of all pending applications , 
and a Judge in Chambers mav deal with all interlocutory applications 

Provided that anv such single Judge or a Judge in Chambers may in his discretion refer any 
particular matter to the Di ision Court 

4 Notwithstanding anv orders previoush made in the course of the proceedings before the 
Advisory Board Jammu ard kashmir every appeal pending before the Court sitting at Srinagar 
shall be heard by a Division Bench consisting of not less than two Judges 

5 The Court sittyur at Snru^ar shall have power to direct the hearing of anv particular appeal 
or proceeding before it by ike Court sitting at Delhi and in the event of such a direcuon being 
given, the rules contained in the preceding Orders shill be applicable to such proceedings in their 
further stages, to the exclusion of the provisions in this Order 

6 Notwithstanding anyth ng contained in these Rul-s, including those in this Order the 
Court tiling at Srinagar shall have the power to give ruch directions and make such orders in 
procedural milters or Olherwu- as mav be n-cessary for the ends of Justice or to prevent abuse of 
the process of the Court, in respect of the appeals and proceedings dealt with by it at Srinagar 

t Cctv'.l.i Chandra v S_r of Orissa \ I R 19^3 Orissa 121 is a lead jig case on judicial con 
trol of official discretion where the Government a-t smacked of political victimisation Cf did at 
p 144 LcLa Prs-J v In-pectir^leferal of Pclue AIR 1934 AH 433 is a noteworthy case 

2 Ou- to v Crtnnent of Tra-sneorr-Coc l j- AIR 19^1 T C 221 In this case a previous 
auction holder of kindutnshi land refused to hand over possession to the highest bidder at a subse 
quent auction When the new auction purchaser attempted to disturb the possession of the old, the 
latter obtained an rx Ju-v injunction agamst the obstructor from the Civil Court Thereupon the 
Government appeared on the scene retjuis ticned the land urder the Tra van core Public Safety 
Measures Act section 4 and er trusted the land to the verv same person against whom the Civil 
Court had given the m-unctioo Though the Government m ght have reasons to requisition the 
property and though technically they were not parties to the tnj section the spectacle of an in jane 
two of a Civil Court being unceremomouslv set aside by high level executive action is cot conducive 
to the fos enrg in the prep'e a sense of obed ence to the law 

• Puhhshed in the Cazel-e efl-Js a, Eitraordmary, Part I, Sec 1, pag- 813, dated loth July, 1954 
J — 26-a 
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7 The Court Sitting at Srinagar may" permit the use of Urdu language to such extent as it 
thinks fit in respect of the proceedings or appeals pending before it 

Provided that the Judgments delivered. Decrees passed or Orders made by it shalL be in the 
English language 

8 The duties assigned to and the powers exercisable by the Registrar under the Rules ot the 
Supreme Court shall respectively be discharged and exercised in respect of all proceedings before 
the Court Sitting at Srinagar bv the Deputy Registrar at Srinagar 

9 The Deputy Registrar shall be the Taxing Officer of the Court sitting at Srinagar , and 
in the Taxation of coats he shall generally be guided b> the practice followed by the Advisory Board 
of Jammu and Kashmir at Srinagar unless the Court in disposing of a matter has ordered the pavment 
of a lump sum for costs 

10 Appeals and applications pending before the Court sittine at Srinagar may be proceeded 
with at Snnagar either bv the parry in person or, subject to the next succeeding rule, by a legal 
practitioner 

The engagement of an Advocate on record is dispensed with, a Senior Advocate may 
appeal and plead without a Junior in respect of all such matters heard at Srinagar 

i I The following classes of legal practitioners will be entitled to act or appear and plead before 
the Court sitting at Srinagar — 

(a) Advocates who have been duly enrolled as Senior or other Advocates of the Supreme 
Court , 


(i) In Criminal matters legal practitioners who filed in the Registry of the Advisory Board, 
Srinagar, their Vakalatnama before the 14th May rg^ , 

( c ) Legal practitioners of the High Court at Snnagar of not less than 10 years’ standing who 
are specially permitted to do so by the Court sitting at Srinagar on payment of Rs 50 


12 It will not be obligatory for the parties to lodge in the said pending appeals a statement 
of the case as provided m rule 2 of Order XVIII Part II of these rules 


will be dispensed wth Cnmmal eases m wiucfl ^ record has not so far been printed, printing 
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SUPREME COURT OF I\T)IA. 

[C rimin al Appellate Jurisdiction.] 

Present — Mehr Ghaxd \ 1 ahajan Chef Justice , S R Das, N H. Bhag— 
avati, B Jagasnadhadas and T L Vexkatarama \yyar, JJ 
Cntmnal Appeal Ro 9 of 19^2 

Ronald Mood Mathams Appellant* 


State of West Bengal Respondent 

Criminal Appeal Pto 13 of 1952 

Sudhir Kumar Dutt Appellant 

v 

The State Respondent 

Cntmnal Appeal \o 14 of 1952 

Jiban Krishna Bose Appellant 

c 

The State Respondent 

Criminal Appeal 15 of 19^2 

P C Ghose alias Probodhi Chandra Ghose Appellant 

p 

The State of W est Bengal Respondent 


Cnmnel Procedure Code l of 189S sett on Reepararenh of— V on-rrr lionet ui h — EJ el 

The complaint ms instituted on th June 194J The exanunanon of the witnesses on the s de 
-o r the prosecution commenced on 6th Sep ember 1943 and t was concluded aftcT undergoing several 
adjournments on 29th March 1946 On 2~th March 1946 the accused persons filed a list of i d 
v. messes to be examined for the defence On tins an order was passed on 29th March 1946 in the 
-absence of the accused and their lawyers that summons might issue for 8th April 1946 r e s erving 
the decision on the question hether the witnesses were necessarv for that da e Summons were 
not sent in the manner prescribed bv sections 63 and 69 of the Cr imin al Procedure Code but by 
■ordinary post When the case was tales up on Cth April 1946 t was found that two of the enve 
lopes h-d been returned from the Dead Letter Office and as o the rest there w as nothing to show 
what bad happened In this siruauon the T-ibunal passed an order that no further process would 
issue and the case was then decided on the evidence on record and the accused convicted oo the 
charge of briber) 

On ultimate appeal 10 the Federal Court the objection of the accused that the procedure adop ed 
by the Tribunal was in contra enuon of section of the Cri m i nal Procedure Code and amounted 
to a sen 0.5 irregularity was upheld In upho ding this objection the Court observed that 
section 57 was imperative in u terms lha process would not be refused except for the 
reasons ment oned therrm that no such reasons exis ed and that the order of the Tribunal 
da cd 8th Apnl 1946 refusing 10 issue process was a cordingiy illegal This judgment was 
passed on 23rd Apnl 1948 When the matter went back 10 the H gh Court of Calcutta 
an order was passed by that Court on 2nd Augus 1948 ad>ouming the hearing of the appeal till 
disposal of an appeal to the Pn y Council b> another accused Then came the Independence Act 
of locha ard lb a'T’eal to the Pnvy Council was transferred ro the Federal Court, for dupcsal 
As information corcem ng the exact pos uon of that appeal was for some time lacking and as the 
prospect of lha a peal be n = beard appeared distant the H gh Court passed an order on gth April 
1951 that the remanded appeals would be taken up for bearing on it-h June 19^1 ih, r die 
■acc use d shoiud take the necessary steps for exam na on of the w messes menuoned in he Lst, dated 
2 th March 1946 and that the o“-ce should take 1 ep* to secure the attendance of those w nesses 
■except one who was n East Pakistan. The list was accordingly filed on Eth May sg^i Therein 
at was stated that out cf the 15 persons whose names were ment oned in the Lst da cd 2*th March 
1946 it was possible to get the address cf onfv sue persons and that as for the rest it was not possible 


•Criminal Appeals Nos 9, 13, 14 and 15 of 19^2 

R — 85 


nd April, 1954. 
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to trace their whereabouts, a* they bad mostly migrated to Asansol at the tone when the works were 
being ex-cuted and had since left that place Out of the six persons whose addresses were given two 
were served and examined in Court, a thud witness was given up The fourth had migrated to East 
Pakistan and no process could he issued agmst him Another witness had died In hospital As 
regards the sixth witness, the endorsement on the summons was that he had left the place and that it 
was not known to which place he had gone The Judges who heard the appeal on remand held 
by their judgment, dated 6th September 1951, that on the evidence both the charges of conspiracy- 
and bribery had been established, and convicted the accused under the appropriate sections On 
appeal to the Supreme Court, 

Held The tnal of the accused £ad in the circumstances been vitiated by reason of the fact that 
they had no reasonab'e opportunity to exam nc their witnesses and their convictions were accord* 
ingly bad 

It is essential that rules of procedure designed to ensure justice should be scrupulously followed, 
and Courts <hou!d be jealous in seeing that there is no breach of them 

Appeal on transfer after grant of Special Leave by Privy Council on the 13th 
November, 1947, from the Judgment and Order, dated the 14th July, 1947, of the 
High Court of Judicature at Calcutta m Criminal Appeal No 350 of 1946, and 

Appeals under Article 134 (1) (c) of the Constitution of India from the Judg- 
ment and Order dated the 6th September, 1951, of the High Court of Judicature 
at Calcutta in Criminal Appeals Nos 340, 341 and 351 of 1946 and Government 
Appeal No 19 of 1946 

N C Chakravarly, A A Mukherjea and Sukumar Ghose, Advocates for Appellant 
inCrA No 9 

A A Basu , Senior Advocate, (fianfat Rat, Advocate, with him) for Appellant 
in Cr A No 13 

A A Dull and Ganpal Rat, Advocates for Appellant m Cr A No 14 

Sukumar Ghose Advocate for Appellant in Cr A No 15 

B Sen, A M Chatterji and P K Bose, Advocates for the Respondents in alt 
the appeals 

The Judgment of the Court was delivered by 

Venkatarama Ayyar, J —These are appeals against the Judgments of the High 
Court of Calcutta convicting the appellants on charges of conspiracy to cheat the 
Government and of bribery The facts so far as they are material, may be briefly 
stated The appellant S K Dutt, carried on business as a building contractor 
under the name and style of British India Construction Company This firm had 
a branch at Asansol which was, at the material dates, in charge of the appellant,. 
J K Bose In May, 1942, the military took up construction of dumps and roads 
in this area, and the appellant, R YV Mathams, who was the Garrison Engineer 
at Asansol, was put in charge of it, and the appellant, P C Ghose, was functioning 
as overseer under him On or about the 10th May, 1942, an order was placed 
with S K Dutt for the construction of dumps at a place called Bumpur near Asansol 
The works were executed m June and July, 1942, and sums amounting to Rs 1,7400a 
were paid toS K Dutt on account therefor The case for the prosecution is that 
this amount was in excess of what was due to him for works actually done, by about 
Rs 56 000 and that with a view to avoid the refund of this excess, the appellants 
entered into a conspiracy, under which S K Dutt was to prefer a claim for construc- 
tion of roads purported to have been earned out in execution of an order which 
R. IV Mathams was to issue , P C Ghose was to measure the road so claimed to 
Lave been constructed, and the bill was to be passed for an amount exceeding what 
had actually been paid In accordance with this scheme, S K Dutt wrote Exhibit 
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ig pn 28th January, 1943, claiming payment for “additional work within the store 
dump area”, R W. Mathams passed an order bearing date 7th July, 1942, (Exhibit 
10), placing an order with S K Dutt for the construction of roads, P G Ghose 
prepared the final bill. Exhibit 6, for Rs 1,89,458 14-0 on 15th March, 1943, and 
the same was passed by R W. Mathams It is stated for the prosecution that 
the road as alleged to have been constructed by the appellant, S K. Dutt, were, in 
fact, constructed by' the military, and that the order of R. W Mathams bearing 
date 7th July, 194a, was, m fact, brought into existence sometime in March, 1943 
It is further stated for the prosecution that as consideration for passing the above 
bill, a bribe of Rs 30,000 was agreed to be paid to R W Mathams and to PC. 
Ghose, thatS K Dutt sent that amount by cheque to J K Bose on 1 6th March, 
1943 and that on 17th March, 1943, R W Mathams was paid Rs 18,000 and 
PC Ghose, Rs 12,000 as illegal gratificaUon The appellants were accordingly 
charged with conspiracy to cheat the Government and bribery 

The appellants denied the conspiracy They stated that the roads had, m 
fact, been constructed by S K. Dutt With reference to the cheque for Rs 30,000, 
the case of S K Dutt and P C Ghose was that the amount was required for pay- 
ment to sub-contractors who had constructed the roads under S K. Dutt, and 
that it was, m fact, utilised for that purpose They produced Exhibit 27 senes, 
which are receipts purporting to ha\e been signed by the several sub contractors 
The Special Tribunal which tried the case, delivered us judgment on 9th May, 
1946, acquitting the appellants on the charge of conspiracy but convicting them 
for the offence of bribery Appeals against this judgment were taken to the High 
Court of Calcutta, by the appellants against their conviction on the charge of 
bribery and by the Government against the acquittal on the charge of conspiracy 
By their Judgment, dated 14th July, 1947 the learned Judges (Clough and Elhs, JJ ) 
dismissed the appeals of th* appellants, and allowed that of the Government. 
In the result the appellants stood convicted on the charges both of conspiracy 
and bribery 

R W Mathams applied to the Privy Council for special leave to appeal, 
and by an order, dated 13th November, 1947 the appeal was admitted only on 
the quesUon whether the prosecuuon was bad for want of sanction under section 197 
of the Criminal Procedure Code The appellants, S K Dutt J K Bose and 
P C Ghose, appealed to the Federal Court under a certificate under section 205 
of the Government of India Act, and as the order passed m their appeal forms the 
foundation of the argument in the present appeals, it becomes necessary to refer 
to it in some detail 

One of the grounds argued by the appellants in the Federal Court was that 
the requirements of section 257 of the Criminal Procedure Code had not been 
complied with, and that there was accordingly no fair trial The facts on which 
this objection w as based are these The complaint w-as instituted on 7th June, 1 945, 
The examination of witnesses on the side of the prosecution commenced on 6th 
September, 194^ and it was concluded after undergoing several adjournments on 
29th March, 1046 On 27th March, 1946, the appellant, J K Bose, filed a list 
of 15 witnesses to be examined for the defence Most or them were persons who 
arc alleged to have given the receipts, Exhibit 27 senes, acknowledging payment 
of money for construction of works done bv them On this, an order was passed 
on 29th March, 1946, m the absence of the appellants and their lawyers, that 
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summons might issue for 8th April, 1946, reserving the decision on the question 
■Whether the witnesses were necessary, for that date Summons was not sent in 
the manner prescribed by sections 68 and 69 of the Code but by ordinary post. 
"When the case was taken up on 8th April, 1946, it was found that two of the enve- 
lopes had returned f-om the Dead Letter Office, and as to the rest, there was nothing 
to show what had happened to them In this situation, the Tribunal passed an 
order that no further process would issue, and the case was then decided on the 
evidence on record, and the appellants convicted on the charge of bribery. 

On these facts it was contended before the Federal Court that the proce 
dure adopted by the Tribunal was m contravention of section 257 of the Code, 
and amounted to a serious irregularity In upholding this objection, the Court 
observed that section 257 was imperative in its terms, that process could rot be 
refused except for the reasons mentioned therein, that no such reasons existed, 
and that the order of the Tribunal, dated 8th Apnl, 1946, refusing to issue process 
was accordingly illegal It was further observ ed that the witnesses cited would be 
material, because their evidence, if accepted, would establish that Exhibit 27 senes 
were genuine, and that this would militate against the case of the prosecution 
in respect of both the charges of conspiracy and bribery The Court accordingly 
set aside the convictions, and directed that the appeal should be re-heard 

“ after giving a reasonable opportunity to the appellant No 2 Q K. Bose) to take such steps 
f fce may be entitled U, take m law for enforcing the attendance of the witnesses mentioned in the 
lut of the 27th March and after considering the evidence of such of these witnesses as may appear 
before the Court 


This Judgment was passed on 23rd Apnl, 1948 When the matter stent bad 
to the High Court of Calcutta in pursuance of this Judgment, an order was passed 
hy that Court on and August, ,948, adjourning the hearing of the appeals nil the 
dnposal of the appeal of R. W Mathams b, the Privy Conned Then came die 
independence of India, and the appeal orR W Mathams toss eventually trans- 
ferred from the Privy Council to this Court for disposal As information concerning 
the exact position of the appeal of R W Mathams was for <ome Ome ladmg, and 
as the prospect of that appeal being heard appearad distant, the Ihgh Court passed ' 
an order on 9th Apnl, 193,, that the remanded appeals would he taken up for hear- 
ing on mh June, Ifel, that the appellants should take the necmsary steps for exa- 
mination of the witnesses mentioned in the hst, dated ayth March, .gijS and that the 
wt m EM T”“ att ' nd “" of d-oso witnesses, m-ccept one who 
W?s r P 1 ' acconJm S I y filed on 8th May, ,93, Therein, it 

ulth March rna6 t c ‘5 Pcwonv whose names vverementioned in the lot, dated 
for theSw, w ' P “ SM ' “ g " addr “ ”f""ly sue persons, and that as 
toS^ 'at Z T ’’“L ' 1° th " vvhereabonts, as Uley had mostly migrated 

plat. Oaf oSr*' ' " "' r “ CrkS b ' mg oaeomed and had „„ e lefrthat 
R K pSSeSe "fio- "-Idrosses were given, B C Mukhcr,ee and 

ashSiSaS^nn^tr^et^"'- 

to East Pakistan, and no process could '" 2 “’ Ij * k “ HoSSa “’ had t“Snvted 
Samchar Mistrj, had diedm the hospital A ” other 
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evidence both the charges of conspiracy and bribery had been estabhshed, and con- 
victed the appellants, S K Dutt, J K Bose and P C Ghose, under the appro- 
priate sections The matter comes before us on special leave under a certificate 
of the High Court under Article 134 (c) of the Constitution 

The argument m support of these appeals is that the trial of the appellants 
had been vitiated by reason of the fact that they had no reasonable opportunity 
to examine their witnesses, and that their convictions were accordingly bad We 
think that this complaint is well founded By its Judgment, dated 23rd Apnl, 
1948, the Federal Court decided that the order of the Tribunal, dated8th Apnl, 1946, 
declining to issue process for the witnesses mentioned in the list, dated 27th March, 
1946, was m contravention of section 257, Criminal Procedure Code that the evi- 
dence of those witnesses would be material for refutation of the charges of both" 
conspiracy and bribery, and that accordingly the appellants should be granted an 
opportunity to examine those witnesses On this order, the only question that 
has to be decided is whether the appellants got such an opportunity when thd 
appeal was re heard in pursuance of the order of remand The important point 
to be noted 13 that by reason of theorderof the High Court, dated 2nd August 1948, 
the appeal was not taken up for hearing immediately as it ought to have been, 
and that it was only on 8th May 1951 that it was possible for the appellants to 
take steps, in the matter But by that time, the situation had undergone a radical 
change In their application, the appellants stated that the whereabouts of most 
of the witnesses could not be traced and this is not to be wondered at Bumpur 
where the works had to be executed, is a petty township situated in a comer of 
the State, and it sprang mto prominence only owing to military activmes Con- 
tractors and sub-contractors flocked to that place from all sides for executing the 
military works and there is nothing improbable in their having left the place 
when the situaUon changed, as it did on the conclusion of the war by the end of 1945 
And there arose a further complication In 1947, two Dominions came into being 
as a result of the Indian Independence Act, and there was a partition of Bengal 
It is not umkely that some of these contractors belonged to East Pakistan or had 
settled there 

That the list of witnesses given on 27th March, 1946, was not all fictitious is 
borne out by the fact that two of them actually gave evidence at the re hearing 
and a third had died m the hospital When some of the witnesses mentioned in 
the list are proved to be real persons, there are no matenab on which it can he 
affirmed that the others are fictitious persons Indeed, the evidence of the two 
witnesses, Mukheqee and Paul, is that they had seen some of those sub-contractors 
whose names appear in Exhibit 27 senes, actually at work there The learned 
Judges have n-jecicd their evidence on the ground that they are not men of status, 
but on the question whether the appellants had made payments to the sub-con- 
tractors under Exhibit 27 senes, the best evidence can only be of those persons 
It may be that the two witnesses are not speaking the truth when they say that 
thev saw the other persons mentioned in the list working on the roads, and it 13 
possible that those persons are fictitious But it is equally possible that they are 
real persons, vs hose whereabouts could not be traced in the exceptional circum- 
stances which had intervened As admittedly three of _them are real, it would 

be unsafe to act on the view that the others must be fictitious, and if they arp njal 
persons who could not be examined for no fault of the appellants, grave injustice 
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would result in the accused being condemned without the evidence 6f these Wit- 
nesses having been taken For this situation, the appellants are not to btame 
That wa§ the result of the erroneous order passed by the Tribunal on 8th April, 
1946, refusing to issue process and the Order Of the High Coiifrt, dated 2nd August, 
1948, adjourning the appeal, till tne disposal of the appeal of R W Mathams 


In coming to the conclusion that the guilt of the appellants had been esta- 
blished, the learned Judges were greatly influenced by the correspondence relating 
tp the passing 01 the bill, in particular the letter of S K Dntt, dated 23 f d January, 
1943 (Exhibit 18), by the long interval between the completion of the work which 
was in July, 1942 and the alleged payments under Exhibit 27 senes which were 
after 17th March, ig43, and by vanous other circumstances, which probabihsed 
the case for the prosecution It must be conceded that the evidence on record 
tends to establish a strong case against the appellants But then, that is a case 
which they are entided to rebut, and if, as was held by the Federal Court, Exhibit 27 
senes would furnish good matenal for rebutting that case, the Court, by declining 
to issue process tor the examination of the witnesses connected with those docu- 
ments, has deprived the appellants of an opportunity of rebutting it Whatever 
one maj think of the ments of the appellants’ contention, they cannot be con 
vict'd without an opportunity being given to them to present their evidence, and 
that having been denied to them, there has been no fair trial, and the conviction 
of the appellants, S K. Dutt, J K Bose and P C Ghose, cannot stand. The 
result nu.y be unfortunate But it is essential that rules of procedure designed 
to ensure justice should be scrupulously followed, and Courts should be jealous 
n seeing that there is no breach of them The appeals will be allowed, and the 
appellants acquitted 

Then there remains the appeal of R W Mathams It has been already 
stated that by an Order, dated 13th November, 1947, the Privy Council gave him 
special leave to appeal, limited to the question whether the proceedings were bad 
for want of sanction under section 197 of the Criminal Procedure Code. By a fur- 
ther Order, dated 5th August, 1948, the Privy Council enlarged the scope of the 
appeal by permitting the appellant to raise the contention that there had been a 
contravention of section 257 of the Criminal Procedure Code These are the 
two points that arise for determination in his appeal The question whether 
sanction under section i§7 was necessary for instituting proceedings against the 
appellant on charges of conspiracy and of bribery, is now concluded by the decisions 
of the Judicial Committee in HUB Gill v The King^, and Phantndra Chandra 
dftogy v The King' 1 , and must be answered in the negative The question whether 
there was contravention of section 257 of the Criminal Procedure Code and a 
denial of fair thal must, for the reasons already given, be answered In the affirmauve, 
and the conviction of the appellant Set aside on that ground His appeal will 
alscr be allowed, ahd there will be an ordet of acquittal ih his favouf 


-Appeals allowed 
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i SUPREME COURT OF INDIA 
[Criminal Appellate Jurisdiction ] 

Present — B K Mukherjea, Vivian Bose and Ghulam Hasan, JJ 

Aftab Ahmad Khan, son of Hakim Mohamad Yar Khan, condemned 

prisoner, confined in District Jail, Secunderabad ■Appellant* 

v 

The State of Hyderabad Respondent 

Criminal Procedure Code {Vof 1898), sections 235 and 233 — Respective scope — Criminal Trial — Judg- 
ment on atpeal — Requirements — Sentence — Death penalty — Confirmation by th rd Judge on appeal on difference 
of opinion hetueen the Iteo Judges — Proper order to pass 

Section 233, Criminal Procedure Code, embodies the general law as to the joinder of charges 
and lays down a rule that for every distinct offence there should be a separate charge and every such 
charge should be tried separately But the legislature has engrafleed certain exceptions upon this 
rule in sections 234 233 236 and 239 Section 235 provides that if in one series of acts so connected 
together as to form the same transaction, more offences than one are committed by the same person, 
he may be charged With and tried at one trial for every such offence 

Where the charge against the accused a Reserve Police Inspector of Hyderabad (before the 
Police Action) was that he went to a village with Rwakars took into custody two persons and 
whde proceeding with them to another village shot at some villagers and killed one of them and 
after proceeding to another village extorted some money from those he had taken into custody a 
trial for murder and extortion is not bad for misjoinder The case falls squarely within section 235 
of the Code The fact that the offence of extortion was committed at a different place and at a 
different time does not any the less make the act as one committed in the course of the «ame 
transaction The trial is not vi lated especially when no prejudice in fact was caused to the 
accused 

Quaere — How far the violation of any express provision of the Code relating to the mode of trial 
or ©tl erwise constitutes an illegality which vitiate* the trial as distinguished from an irregularity 
which is curable under section 37, Criminal Procedure Code 

It is the obvious duty of the Court of Criminal Appeal to give a summary of the evidence of 
material witnesses and to appraise the evidence with a view to arriving at the conclusion whether 
the testimony of the witness should be believed The Supreme Court cannot interfere with the 
finding armed at on an appreciation of the evidence (In the instant case the third Judge on 
■difference of opinion between the two Judges confirmed the conviction on an appreciation of the 
•evidence) 

Where the two Judges or the High Court on appeal ate divided in their opinion as to the 
■guilt of the accused in a murder charge and the third Judge to whom reference is made agree* With 
one of them who u upholding the conviction and sentence it is desirable as a matter of conventxm 
though not as a matter of strict law that ordinarily the extreme penalty should not be imposed 

On Appeal under Article 134 (1) (c) of the Constitution of India from the 
Judgment and Order, dated the 6th August, 1953, of the High Court of Judicature 
at Hyderabad, in Criminal Appeal No 1557/6 of 1950, ansingout of the Judgment 
and Order, dated the 16th October, 1950, of the Court of Special Judge, Warangal, 
in Case No 28/2 of 1950 

d A Pterbho), J D Dadachanji and Rajinder .\aratn, Advocates for Appellant 

Pons 4 \Uhia and P G Gokkale, Advocates for Respondent. 

The Judgment of the Court was delivered by 

Ghulam Hasan, J — The appellant was tried and convicted by the Special 
Judge, \\ arangal for various offences under the Hyderabad Penal Code These 
correspond to sections 302, 307, 347 and 384 of the Indian Penal Code, the sentences 
Awarded under the first two sections respectively being death and life imprisonment 
And separate sentences of two years’ rigorous imprisonment under the latter two 
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The two learned Judges of th» High Court, who heard the appeal differed, Manohar 
Pershad, J , upholding the convictions and the sentences and M S All Khan, J r 
acquitting the appellant The third learned Judge, A Sfmivasachan, J , on. 
reference which was occasioned by the difference of opinion agreed with Manohar 
Pershad, J Leave to appeal to this Court was granted by the two agreeing Judges 
The occurrence which led to the prosecution of the appellant took place on 
13th September, 1948, which was the beginning of the first day of Pohce Action 
in Hyderabad The appellant, who was Reserve Inspector of Pohce stationed 
at Mahbubabad at the material tune, according to the prosecution story, visited 
two villages Rajole and Konvi accompanied by a number of Razakars and the 
Pohce He arrested Janaki Ramiah (P W 5) and Narella Ramulu (PW 9) at 
Rajole and took them to Konvi Outside this village in the waste-land he spotted 
four men going to their fields and shot at them with his gun The deceased Mura 
Muthiah and Somanaboyanna Muthandu (PW z) were injured" in the knee, 
while the other two Kotta Ramiah (P W 3) and Kancham Latchiah (P W 4) 
were uninjured The latter two hid themselves behind the babul trees PW 2 
also ran away and hid himself m the bajra fields a few yards away but the deceased 
remained where he fell The appellant searched for the three persons who had 
run away He caught P W 3 and P W 4 and brought them to the spot where 
the deceased was lying but he could not trace P W 2 The appellant seeing that 
Mura Muthiah was not dead, shot him m the chest and killed him The whole 
party consisting of P W 3, P W 4, P W 5 and P W 9 then went to Konvi village 
The appellant stayed at the house of one Maikaldan in the village and spent the 
night there Maikaldari and one Berda Agiah (P W 8) both asked the appellant 
why he had arrested P W 3 and P W 4, for they were not Congressmen Upon 
this the appellant released them The prosecution story proceeds that the father 
(PW 1) of the deceased saw the appellant in the night of the 13th September; 
and asked him why he had killed his son The appellant without staging more 
advised him to cremate the dead bod) P W 1 borrowed w ood from the people 
and cremated the body Four months later the appellant went and sayed at the 
Government bungalow, Konvi, sent for P W l and offered him Rs 200 as hush- 
money for not disclosing the offence The offer was refused P W 3 and P W 4 
who had been released told the father of P W 2 next morning that his son was 
lying injured m the bajra field He went and had PW 2 removed to the hospital 
where his mjunes were attended to On the same morning the appellant, who 
had detained P W 5 and P W 9 in custody, asked them to pay Rs 200 when, 
they would be released P W 5 went with a constable to the house of P W 6 and 
PW 7 and borrowed Rs 100 from each of them On this being paid he was 
released PW 9 was unable to pay any money and he was let off 

The defence was a denial of the offence The appellant denied having gone 
to ♦ e village m question or having committed any of the offences attributed to- 
im He stated that he was posted at Mahbubabad in order to stop the subversive 
activities of the Communists and that the witnesses being Communists had falsely 
implicated him He produced witnesses m defence 

The First Information Report was lodged on 14th April, 1949 This delay 
the t U> i, t0 disturbed conditions prevailing at the time and does not aflect 
.. . stor ^ *^ e a PP e h ant was prosecuted and the charge sheet sub- 

^ ° agams ' hun on 30th October, 1949 The charge was framed by a MunsifF 



1954] AFTAB AHMAD KHAN V. STATE OF HYDERABAD ( Gfmlam Hasan, J ) 657 

Magistrate who committed the appellant to the Sessions As already stated, the 
learned Special Judge convicted and sentenced the appellant and his convictions 
and sentences were upheld by a majority of two Judges 

It has been argued by Mr Peerbhoy, learned counsel, on behalf of the appellant 
that his client had no fair trial and has detailed a number of circumstances as 
supporting his contention We think it unnecessary to deal with each and every 
one of these circumstances as in our opinion they do not affect the substance of 
the matter and are too tnfling to justify the conclusion that the appellant suffered 
any prejudice or that any miscarriage of justice had resulted We shall confine 
ourselves only to a few of them which need examination It was complained 
that the appellant was not furnished with copies of the statements of prosecution 
witnesses recorded by the Police and this hampered the appellant in cross-examining 
the witnesses with reference to their previous statements It appears that the 
appellant filed an application through counsel on 28th August, 1950, asking for 
copies of such statements under section 162 of the Code of Criminal Procedure. 
The corresponding secuon of the Hyderabad Penal Code is 166 which is not the 
same as section 162 While under section 162 it is the duty of the Court to direct 
a copy of the statement of a witness recorded by the Police m the course of mvesti- 
gation to be furnished to the accused with a view to enable him to cross examine 
such a witness with reference to his previous statement, no such duty is unposed 
by section 166 and die matter is left entirely to the discretion of the Court This 
application was made for re-cross examination of si itnesses which ob\ lously refers 
to the last stage of the prosecution evidence The order passed on the application 
as translated is unintelligible and does not convey the real intention of the Court. 
The original which was shown to us, however, leaves no doubt whatever that the 
Court ordered that the case dianes and the statements were m Court and the 
appellant's counsel could look into them with a view to help him in the re-cross- 
examination of the witnesses but if the Court later felt the necessity of furnishing 
copies, the matter would be considered No complaint was made before the 
Special Judge about any prejudice having been caused to the appellant by this 
order, nor was this point taken before the High Court Had the appellant any 
legitimate ground for grievance on this score, he would no doubt have raised it 
before the High Court \\ e think, therefore, that there is no substance in this poult 

It was also contended that the prosecution should have produced the duty 
register of the appellant who was a Government servant m order to put the matter 
beyond doubt whether the accused had left the Headquarters on the crucial date. 
\Ne do not think that it was any part of the duty of the prosecution to produce such 
evidence, particularly m view of the fact that direct evidence of the offence was 
produced in the case It appears, however, that the appellant himself summoned 
the Sub-Inspector of Police with the attendance register for 1358 Fash, corres- 
ponding to October, 1948 The Deputy Supenntendent of Police in his letter 
had stated that the entries for October were made m the register for 1357 F and 
that register was destroyed during the Police action The, appellant s counsel 
inspected the register and on noticing that the entry for October did not find a 
place therein and had been made in the previous register for 1357 Fasli, which 
was destroved during the Police action he withdrew the witness. The appellant 
satisfied himself from the inspection of this register that die desired entries were 
not to be found Since the register containing the material entries was destroyed, 
R-86 
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it was impossible for the prosecution to discharge the alleged burden of proving 
the entries m the duty register on the material date 

It was also faintly contended that there was no evidence to show that Mura 
Muthiah had actually died The father of the deceased gave evidence that the 
dead body of his son was cremated by him and in this he was supported by other 
witnesses There is no force in this point 

Upon the whole we are satisfied that the appellant has not been able to sub- 
stantiate his contention that he did not have a fair trial 


The next contention advanced by the appellants learned counsel is that 
there was a misjoinder of charges, that though the charges of murder and attempt 
to murder could be joined and tried together, the charges of extortion and wrongful 
confinement were distinct offences for which the appellant should have been 
charged and tried separately as required by the mandatory provisions of section 233 
of the Code The first two offences took place on 13th September, iqjS, m the 
night while the act of extortion took place next morning on the 14th and the latter 
charge had nothing whatever to do with the offences committed on the previous 
night Learned counsel contends that where as here, there is disobedience to 
an “xp ess provision as to the mode of trial contained in section 233, the tnal is wholly 
vitiated and the accused is not bound to show that the misjoinder has caused any 
prejudice to him The contention is based on the case of Subrakmania Ayyar v 
King Emperor' 1 showing that the misjoinder of distinct offences bemg prohibited 
by the express provision of the Code renders the trial illegal and does not amount 
to a mere irregularity curable by section 537 This was a case in which the accused 
was charged with 41 acts extending over a period of two years which was plainly 
against the provisions of section 234 which permitted trial only for three offences 
of the same kind if committed within a period of twelve months The decision of 
Lord Halsbury, Lord Chancellor in this case was distinguished m the case of Abdul 
Rahman v The King Emperor 1 , by the Pnvy Council That was a case of conviction 
on a charge of abetment of forgery in which the depositions of some witnesses were 
not read over to witnesses but were handed over to them to read themselves It 
was held that though the course pursued was in violation of the provisions of sec- 
tion 360, it was a mere irregularity within section 537 and that as no failure of 
justice had been occasioned the trial was not vitiated Both the above cases 
were referred to by the Pnvy Council in Babulal Chaukam v Ktng Emperor s The 
question in that case arOse as to the true effect of section 239 (d), which provides 
that persons who are accused of d fferent offences committed in the course of the 
same transaction may be charged and tried together The question was whether 
the correctness or the joinder which depends on the sameness of the transaction 
is to be determined by looking at the accusation or by looking at the result of the 
Ina It was held that the relevant point of time is the time of accusation and not 
t at o the eventual result The charges m this case were conspiracy to steal 
e cctncity and theft of electricity both under the Electricity Act and under the 
ena de The Pnvy Council referred to the fact that the parties had treated 
m nngement of section 239 (rf) as an illegality vitiating the tnal under the rale 
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-stated in Subrahmama Ayjat v King Emperor *, as contrasted with the result of 
irregularity as held in Abdul Rahman v The King Emperor * The Privy Council 
merely assumed it to be so without thinking it necessary to discuss the precise scope 
•of the decision in Subrahmama' t ease 1 * because in their new the question did not 
arise. Again m Pulukun Kottayya and others v Emperor 3 the Privy Council treated 
a breach of the provisions of section 162 of the Code as a mere irregularity curable 
under section 537 and as no prejudice was caused m the particular circumstances 
of that case the trial was held valid Reference was made to Subrahmama Ajjar’s 
ease 1 , as one dealing with the mode of tnal in which no question of curing arty 
irregularity arises but if there is some error or i rr egularity in the conduct of the 
trial, even though it may amount to a breach of one or more of the provisions 
of the Code, it was a mere irregularity and in support of this reference was made 
to Abdul Rahmans ease * Several decisions of the High Courts were referred to 
m course of the arguments with a view to showing what is the true state of the 
law in view of the Privy Council decisions referred to above but we do not think 
that that question arises in the present case We are of opinion that the pre 
sent is not a case under secUon 233 of the Code, and it is therefore unnecessary 
to consider whether the violation of its provisions amounts to an illegality 
vitiating the tnal altogether or it is a mere irregulanty which can be condoned 
under section 537 Section 233 embodies the general law as to the joinder of charges 
and lays down a rule that for e\ pry distinct offence there should be a separate 
charge and every such charge should be tned separately There is no doubt that 
the object of secUon 233 is to save the accused from being embarrassed in his defence 
if distinct offences are lumped together in one charge or in separate charges and 
are tned together but the Legislature has engrafted certain exceptions upon this 
rule contained in sections 234 233 236 and 239 Having regard to the facta and 
the circumstances of this case we are of opinion that the present ease falls under 
section 23;, It provides that if in one senes of acts so connected together as to 
form the same transaction more offences than one are committed by the same 
person he may be charged with, and tned at one tnal for, every such offence 
The prosecution story as disclosed in the evidence clearly shows that the offence 
of extortion committed on the 14th September was one of a senes of acts connected 
with the offence of murder and attempt to murder committed on the previous 
dav in such a way as to form the same transaction The prosecution case was 
that when the appellant accompanied by his party came, he caught hold of two 
persons (P h 5 and P V* g) at Rajolc and proceeded to Konn He took them into 
custody without any rhyme or reason Then outside the village seeing the deceased, 
P W 2 P \\ 3 and P \\ 4 he shot at them. The deceased fell down while the 
others ran away He pursued them and brought two of them back to the spot 
where the deceased was lying but was yet alive He shot him in the chest and 
killed him Then he proceeded to the village itself where he stayed for the night 
He released P \\ 3 and PU 4 on the intercession of certain persons but kept 
P \S 5 and P \N 9 in wrongful confinement and released them only neat morning 
after extorting Rs 200 from P W 5 These incidents related in the evidence 
leave no manner of doubt that from the moment the appellant started from the 
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Police Station, he committed a senes of acts involving killing, injuring people, 
unlawfully confining others and extorting money from one of them We are 
satisfied that the senes of acts attnbuted to the appellant constitute one transaction 
in which the two offences which are alleged to be distinct were committed The 
case falls squarely wi thin the purview of section 235 of the Code and we are, there- 
fore, of opinion that such misjoinder was permitted by the exception No question, 
of contravention of any express provision of the Code such as section 233 arises 
and m the circumstances it is not necessary for us to consider how far the violation 
of any express provisions of the Code relating to the mode of a trial or otherwise 
constitutes an illegality which vitiates the trial as distinguished from an irregularity, 
which is curable under section 537 This conclusion in our opinion disposes of the- 
contention about misjoinder of the charges The fact that the offence of extortion 
was committed at a different place and at a different times does not any the less 
make the act as one co mmi tted m the course of the same transaction 

Turning to the ments of the matter, we are not satisfied that any prejudice- 
was caused to the appellant in fact. It is not possible to say that the Court being, 
influenced by the evidence on the question of extortion was easdy led into the 
error of believing the evidence on the question of murder The witnesses on the 
point of extortion are PW 5 and P W 9 These are the two persons who were 
taken away from village Rajole and w ere wrongfully confined, P W 5 being released 
on payment of Rs 200 and the other let off without payment These two witnesses 
are also witnesses to the fact of murder, m addition to the other three witnesses, 
P W 2, P W 3 and P W 4 P W 5 was injured by the gun shot but survived 
The other two were scared on hearing the gun shot and ran away taking protection 
under the babul tree It is not possible to contend that the Sessions Judge having 
believed the evidence of extortion from PW 5 must have been persuaded into- 
believing that the story of murder deposed to by him must be correct for there is 
not only the evidence of P W 5 but three other independent witnesses 

Lastly it was contended that the judgment of one of the agreeing Judges 
Manohar Pershad J t is purely mechanical and does not show that he has applied 
his mind to the facts of the case No such complaint is made about the judgment 
of the other agreeing Judge Snmvasachari J It is true that the learned Judge 
has made copious quotations verbatim from the evidence of the witnesses and his 
Comment upon the evidence is not as full and detailed as might be expected but 
this practice of writing judgments in this way seems fairly general m Hyderabad 
though we cannot help saying that it is not to be commended It is the obvious 
duty of the Court to give a summary of the evidence of material witnesses and to 
appraise the evidence with a view to arriving at the conclusion whether the testi- 
mony of the witness should be believed \\ e do not think how ever, that the criticism 
that the judgment is mechanical and does not show a proper appreciation of the 
evidence is well founded 

The prosecuuon evidence was believed by the trial Judge and the defence 
CV1 C ? CC c ^ cc * that the deceased was killed by the military and that the 

appellant was not present at the tunc or the occurrence was disbelieved This 

mg was accepted by "both the learned agreeing Judges This Court cannot 
^ ^dmg arrived at on an appreciation of the evidence He arc 
C 1 “* erc u DO good ground for disturbing the conviction of the appellant. 
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The only question which remains for consideration is whether the sentence 
of death is the appropriate sentence in the present case No doubt there are no 
special circumstances which justify the imposition of any other but the normal 
sentence for the offence of murder We think, however, that where the two Judges 
•of the High Court on appeal are divided in their opinion as to the guilt of the accused 
and the third Judge to whom reference is made agrees with one of them who is 
upholding the conviction and sentence, it seems to us desirable as a matter of con- 
vention though not as a matter of strict law that ordinarily the extreme penalty 
should not be imposed We accordingly, while maintaining the conviction of the 
appellant, reduce his sentence to one of transportation for life In other respects 
the appeal stands dismissed All the sentences will run concurrently 

— ■ 11 Sentence reduced 
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The Judgment of the Court was delivered b> 

Bose, j —The High Court of Patna granted the petitioner before it leave to 
appeal under Article 132 (1) of the Constitution on the ground that a substantial 
question of law relating to the interpretation of the Constitution was involved 

The appellant is the Secretary of the Rate-payers’ Association at Patna. He 
and the other members of his Association reside tn an area which was originally 
outside the municipal limits of Patna and was not liable to municipal and cognate 
taxation On 18th April, *951* this area was brought within municipal limits 
and was subjected to municipal taxation This was accomplished by a Notifi- 
cation of that date By reason of this the appellant and the others whom he repre- 
sents were called upon to pay taxes for the period 1st April, 193I to 31st March, 
19^2 The Notifications were issued under sections 3 (1) (/) and 5 of the Patna 
Administration Act of 1915 (Bihar and Orissa Act I of 1915) The appellant claims 
that the Notifications are delegated legislation and so are bad and prays that sections 
3 (0 (/) and 5 of the Act which permitted this delegation be condemned as ultra 

In order to appreciate the points raised it will be necessary to go back to the 
year 19 11 when the Province of Bihar and Orissa was formed It will also be 
necessary to bear in mind that we have to deal with three separate sections in the 
area which is now called Patna In order to avoid confusion we will call them. 
Patna City, Patna Administration and Patna Village respectively It must be 
understood that this is a purely arbitrary nomenclature adopted by us for the pur- 
poses of this judgment and that they are neither so called nor so recognised any- 
where else Their boundaries hav e not been static but it w ill be necessary to keep 
them notionally distinct 

When the new Province was formed in 1911 the Bengal Municipal Act of 
1884 applied to the vs hole of it At that time one of the three portions of Patna 
with whu.h we are concerned (namelv, the portion we have called Patna City) 
was under a Municipality (the Patna Citv Municipality) created under the Bengal 
Act This Municipality continued to function in the Patna City area after the 
creation of the new Province The other two sections were not bom as distinct 
entities till later and the areas which they now cov er w ere not under any municipal 
or cognate jurisdiction 

The new Province required a new capital and Patna was chosen for the pur- 
pose Quite naturally the City expanded and, following the general pattern in 
India, a new area grew up (distinct from the old City) which housed the head- 
quarters of the new Gov emment. Before long, it was thought expedient to bring 
this area under municipal jurisdiction and giv e it a municipality of its own 
rather than place it under the old city municipality Accordingly, the Legisla- 
ture of the new State passed the Patna Administration Act of 1915 (Bihar and 
Onssa Act I of 1915) to enable this to be done This Act came into force on 5th 
January, 1916 The petitioner impugns sections 3 (1) (/) and 5 of the Act and 
the Notifications made under it on the ground that they permit delagated legislation 
which has hurt him and wrongly rendered him liable to municipal taxation 

Broadly speaking, the Act empowered the Local Government to create a 
““P** ^ ater called the Patna Administration Committee) Tor this new 
-r-t A , Ch ’ *" °. ur aib,trar > classification, jie have called .Patna A dminis tration 
c t is new area Patna ” and defined its boundaries in the Schedule 
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to the Act This area did not include either the section which we have called Patna 
City or the one we have dubbed Patna Village 

Now the Legislature of this new State did not draw up a new Municipal Act 
nor did it apply the existing Bengal Municipal Act of 1884, which was at that time 
in force in the Province, to this new area which the Act of 1915 called “ Patna ” 
and which we have called Patna Administration Instead by section 3 (1) (f) 
it empowered the Local Government to 

“extend to Patna the provisions of any section of the said Act ’ (the Bengal Municipal Act 
of (884) “subject to such restrictions and modifications as the Local Government may think fit 

This is a part of the impugned portion Section 5, which is also impugned, 

“ The Local Government may at any time cancel or modify any order under section 3 ” 

Section 6 (6) is also relevant, though it is not challenged It says, omitting 
unnecessary words, that — 

The Local Government may 


(4) mclude within Patna an} local area in the vicinity of the same and defined in 

the notification 

W e refer to this here because the area we have called Patna Village was later brought 
under the jurisdiction of a new municipality called the Patna Administration 
Committee by action taken under this section 

Armed with the powers which this Act conferred, the Local Government 
created the new Municipality and called it the Patna Administration Committee 
and, by a series of notifications with which we are not concerned, extended certain 
sections of the Bengal Municipal Act of 1884 to the area which we have called 
Patna Administration 

The result of all this was that up to 1922 there was in existence the Patna 
City Municipality with jurisdiction over the area we have called Patna Citv the 
whole of the Bengal Municipal Act of 1884 applied there Side bv side was the 
new municipality called the Patna Administration Committee holding sway over 
the new area which we have called Patna Administration The Bengal Municipal 
Act did not apply to this area of its own force , only certain sections which the 
Local Government had picked out under powers conferred by the Patna Adminis- 
tration Act of 1915, were applied there The third area, which we have called 
Patna Village, and w Inch is the area w hich really concerns us, was free from muoici- 
Cipal control 

In 1922 the Provincial Legislature enacted the Bihar and Orissa Municipal 
Act, 1922 (Bihar and Onssa Act VII of 1922) It repealed the whole of the Bengal 
Municipal Act of 1884 and subsUtuted the new Act of 1922 for it This only affected 
the Patna City area and did not affect the Patna Administration area because the 
Bengal Act was never applied to that area as such The portions of it which were 
picked out to have force there were applied by reason of the Patna Administration 
Act, 1915 and that constituted, in truth and in fact, independent legislation The 
rrsult was that the new Act of 1922 came into effect in the Patna City area and the 
sections of the Bengal Act which were applied by reason of the Patna Administration 
Act continued in force in the Patna Administration area The area which we have 
called Patna Village vs as still unaffected 
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Understandably, the new Province preferred its own legislation to that of 
Bengal But despite the passing of the Bihar and Orissa Municipal Act in 1922, 
the Local Government, acting under section 3 (1) (/) of the Patna Adminis- 
tration Act, 1915, could only extend sections of the Bengal Act to the Patna Adminis- 
tration area and not sections of its own Act This was because of section 3 (1) (a) 
whose provisions we need not examine To set this right the Bihar and Onssa 
Legislature passed an amending Act in 1928 {Bihar and Onssa Act IV of 1928) 
called the P^tna Administration (Amendment) Act of 1928 But that only provided 
for the future So far as the present and the past were concerned, section 4 of the 
amending Act provided — 

Acy section of the Bengal Municipal Act 1884 extended to Patna under clause (/) of sub- 
section (i) of section 3 of the said Act (thatis the Patna Administration Act, 1915) 1 shall be deemed 
to continue to extend to Patna until the extension of such section to Patna is expressly cancelled by 
notification ’ 

Three yeras later the Governor cancelled all previous notifications extending 
sections of the Bengal Act of 1884 and the Bihar and Onssa Act of 1922 to the 
Patna Administration area In their places he picked out certain sections of the 
Bihar and Onssa Act of 1922, modified others, and extended the lot so selected 
and modified to the Patna Administration area This was done by Notification, 
No 4594, LSG, dated 25th April, 1931 It gave a sort of fresh municipal code 
to this area There were, however, significant differences between this and the 
Act of 1922 , for example, sections 4, 5, 6, 84 and 104 of the Act of 192 a were 
omitted altogether 

Nothing further happened till 1951 In the meanwhile, the Constitution 
of India came into force on 26th January, 1950 We refer to this because before 
the Constitution the Local Government was empowered to act under section 3 (1) (/) 
and section 6 (b) of the Patna Administration Act, 1915 After the Constitution 
these powers were transferred to the Governor of Bihar 

During this interval Patna was expanding and the area which we have called 
Patna Village, originally just a village area, began to be built upon It adjoined 
the Patna Administration area , only a road separated the two It was therefore 
felt that this should also be brought under Municipal control But instead of 
creating a third Municipality the authorities thought it best to place it under the 
jurisdiction of the Patna Administration Committee Here again, instead of legis- 
lating direct they fell back on the Patna Administration Act, 1915, as amended 
in 1928 On 18th April, 1951, a Notification was published to the Gazette by 
Order of the Governor of Bihar It is Notification No MVP 45/50 3645, LSG, 
dated nth April, 1951 It runs as follows 

In exercise of the powers conferred by clause (fc) of section 6 of the Patna Administration Act, 
*9*5 (B bar ind Onssa Act I of 19 1 5) the Governor of B bar is pleased to declare that the area defined 
below is included vmhm Patna 

The area referred to is the third of the areas we are considering, namely, the one 
vve ave called Patna Village The effect of this was to bring Patna Village under 
t e municipal control of the Patna Administration Committee 

Pive da >-s later, the Governor of Bihar picked section 104 out of the Bihar 
and Omsa Municipal Act of 1922, modified it and extended it in its modified form 
AdmSnistrjbon and patna Village areas This was by Notification, 
Mi-202 51.406, LSG, dated 23rd April, 1951 The modified version 
ran as follows — 
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“ 104 Assessment ef tssus — tVben the Pataa Administration Act, 1915 (B. £. O Act I of 
1915) is first extended to any place, the first tax on holdings, latrines or water may be levied from the 
beginning of the quarter next to that in which the assessment of the tax has been completed m 
the area to which the Act is extended” 

The High Court, purporting to apply In re The Delhi Lotts Act, 1912 1 held 
that the impugned sections and the Notifications complained of are intra vires 
We are only concerned with the Pauia Village area in this case The appellant 
and those he represents all live m that area and are the ones who impugn the validity 
of the taxes levied on them They were brought under Municipal control on 
18th April, 1951 The Bengal Municipal Act of 1884 was no longer one of the 
■existing laws in the State of Bihar on that date It was repealed m full in 1922 
and was replaced by the Bihar and Orissa Municipal Act of 1922 The selected 
•sections of the Bengal Act of 1884 which the Local Government had picked out 
and applied to Patna Administration were also repealed on 25th April, 1931 and 
In their place was substituted another set of sections picked out b) the Local Govern- 
ment from the Bihar and Orissa Act of 1922 and modified in places The facts 
accord ingl> narrow down to this 

Jn 1928 an executive authonty (the Local Government of Bihar and Onssa), 
subject to the legislative control of the Bihar and Onssa Legislature, was empowered 
by that Legislature (because of Act I of 1915 amended b> Act IV of 1928) to do the 
following things — 

(1) to cancel or modify any existing municipal laws in the Patna Adminis- 
tration area , 

(2) to extend to this area all or any of the sections of the Bihar and Onssa 
Municipal Act of 1922 subject to such restrictions and modificauons as it considered 
fit, 

(3) to add to the Patna Administration area other areas not already under 
municipal control 

This, in short, is the effect of sections 3(1) (/) 5 and 6 ( b ) of the Patna Admi- 
nistration Act of 1915 as amended in 1928 Armed with this authority, the Locat 
Government (and later the Governor) exercised all three powers 

On 25th Apnl, 1931, the Local Government repealed the existing law in the 
Patna Administration area, namely, the sections of the Bengal Act of 1884 which 
had been applied there from time to time In its place, it introduced a new set of 
ihw-s cuilVu" ifom trie dlriar ana'vSVissa /fcroi r i 922" wild sued restncuons and'modilf- 
cations as it thought fit Then on 18th Apnl, 1951, the Governor added Patna 
\ lllage to the Patna Administration area And finall>, on 23rd Apnl, 1951, he 
added a modified version of section 104 of the Bihar and Onssa Municipal Act of 
1922 to the municipal laws in these two combined areas 

The first question is whether the Noufication of 25th Apnl, 1931, can be attack- 
ed by the peuuoner In our opinion, it cannot As we have already pointed 
out, this Notification gave a sort of fresh municipal code to the Patna Adminis- 
tration area But it did not affect the area with which we arc concerned, namely, 
the Patna \ tllage area It was limited to Patna Administration. The petiuoner 
therefore cannot challenge it because it does not affect him and the question whether 
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it is open to challenge by other persons does not arise We are accordingly unable 
to gue him the declaration which he seeks regarding that notification 

We turn next to the Notification of 23rd April, 1951 This does affect him 
because it subjects him to taxation It was made under section 3 (1) (/), therefore, 
it will be necessary to examine (1) whether the Notification travels beyond the 
impugned portion of the Act and (2) if not, whether section 3 (1) (/) is itself ultra 
nrcs. But we cannot do this until we examine the decision of this Court in the 
Delhi Lans Act case 1 

Because of the elaborate care with which every aspect of the problem was 
examined in that case, the decision has tended to become diffuse, but if one concen- 
trates on the matters actually decided and forgets for a moment the reasons given 
a plain pattern emerges leaving only a narrow margin of doubt for future dispute 

The Court had before it the follow mg problems In each case, the Central 
Legislature had empowered an executive authority under its legislative control 
to apply, at its discretion, law to an area which was also under the legislative sway 
of the Centre The sanations occur m the type of laws which the executive autho- 
rity was authorised to select and in the modifications which it was empowered 
to make m them The variations were as follow 

(1) Where the executive authority was permitted, at its discretion, to apply 
without modification {save incidental changes such as name and place), the whole 
of any Central Act already m existence in any part of India under the legislative 
sway of the Centre to the new area 

This was upheld by a majority of six to one 

(2) Where the executive authority was allowed to select and apply a Pro- 
vincial Act in similar circumstances t 

Tlus was also upheld, but this time by a majority of five to two 

(3) Where the executive authority was permitted to select future Central 
laws and apply them in a similar way 

This was upheld by five to two 

(4) Where the authorisation was to select future Provincial law and apply 
them as above 

This was also upheld by five to mo 

{5) Where the authorisation was to repeal laws already in force in the 
area and either substitute nothing in their places or substitute other laws, Central 
or Provincial with or without modification 

This was held to be ultra vires by a majority of four to three 

(6) Where the authorisation was to apply existing laws, either Central or 
Provincial, with alterations and modifications , and 

(7) Where the authorisation was to apply future law under the same condi- 
tions 

The view of the various members of the Bench were not as clear cut here as 
m the first five cases, so it will be necessary to analyse what each Judge said 

The opinion of Kama, C J , will be found at pages 794-797 Put briefly his 
view was that only Par liament can effect modifications in any “ essential legis- 

* (i 9 S>) S.C.J 547 ( l95 i) SCR 747 (SC) 
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lativc function ” nz , “ the determination of the legislative policy and its formulation 
as a rule of conduct For this reason he wn prepared to uphold what he called 
“ conditional ” or “ subsidiary ” or “ ancillary ” legislation, but not the appli- 
cation by an executive authority of Provincial Acts to which the Central Legislature 
had not applied its mind at all (page 801) , and for the same reason he excluded 
the application of all future legislation 

The present Chief Justice (Mahajan, J , as he then was) took an even stricter 
view He was prepared to authorise delegation of ancillary or ministerial powers 
(pages 938 and 946) but except for that he said — ■ 

Parliament has no poweT to dd-gMe its essential legislative functions to others v.hethei State 
legislatures or executive authorii es except, of course functions which really in their true nature 
are ministerial ’ 

As against this, three of the Judges were more liberal Das, J , was of the 
opinion that so long as Parliament did not abdicate or efface itself and retained 
control in the sense of retaining the right to recall or destroy or set right or modify 
anything its delegate did, it could confer on the delegate all the rights of legislation 
which it itself possessed (page 1068) Patanjalai Sastn J (as he then was) took 
the same extreme view (pages 8^7, 838 and 870) Tazl Ah, J , did not go as far 
though he upheld all the Acts which were impugned in that case At page 830 
he said that — 

* the legislature must normally d-schargc us primary legislate e function itself and not through 
others ", 

but that it may 

"utilise any outside agency to any extent it finds necessary for doing things which it is unable 
ta do itself or finds it inconvenient to do In other words it can do everything which is ancillary 
to arid necessary for the full and effective exercise of Us powrer of legislation 
He dealt with the power to modify at page 846 and said — 

"The power of introducing necessary restrictions and mod fcatioru is incidental to the power 
to apply or adapt the law The modifications are to be made within the framework 

of the Act and they cannot be such as to affect its identity or structure or the essential purpose to 
be served by it The power to modify certaitdv involves a discretion to make suitable changes but 
it would be useless to give an authority the power to adapt a law without giving it the power to make 
suitabte changes 

The other two Judges took an intermediate view Mukheijea, J , said that 
essential legislative functions cannot be delegated and at pages 982 to 984 he indi- 
cated what he meant 

“ The essential legislative function consists in the determination or choosing of the legislative 
policy and of formally enacting that policy into a binding rule of conduct 
and at page 1000 — 

“ With the merits of the legislative policy the Court or law has no concern It u enough if 
it is defined with sufficient precision and definiteness so as to furnish sufficient guidance to the exe- 
cutive officer who has got to work it out If there is no vagueness or indefiniteness m the formulation 
of the policy, I do not think that a Court of law has got any say in the matter 
Dealing with the word “ modification ” he said at page 1006 — 

" The word * modificaUon does not, in my opinion, mean or involve any change Of 

policy but is confined to alteration of such a character which keeps the policy of the Act intact and 
introduces such changes as are appropriate to local condiUons of which the executive govern* 
ment is made the Judge ” 

At pages 1008 and 1009 he explained this further and limited the modifications to 
“ local adjustments or changes of a minor character ", 
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Bose, J , contented himself at page 1121 b> saying that the delegation cannot 
extend to the " altering m essential particular of laws which are already in force 
In the area in question ” But he added at page 1 1 24 — 

‘ My answers are however subject to this qualification The power to ‘ restrict and modify * 
does not import the power to make essential changes It is confined to alterations of a minor character 
such as are necessary to make an Act intended for one area applicable to another and to bring it into 
harmony with la vs already m being in the State, or to delete portions which are meant solely for 
another area To alter the ess-nua! character of an Act or to change it in material particulars is 
to legislate and that namely the power to leg slate all authorities are agreed cannot be delegated 
by a legislature which is not unfettered 

In our opinion, the majority view was that an executive authority, can be 
authorised to modify either existing or future laws but not in any essential feature 
Exa^-dy what constitutes an essential feature cannot be enunciated m general terms, 
and there was some divergence of view about this in the former case, but this much 
is clear from the opinions set out above it cannot include a change of policy 

Now coming back to the Notification of 23rd April, 1951, its tires was chal- 
lenged on many grounds but it is enough for the purposes of this case to hold that 
the action of the Governor in subjecting the residents of the Patna village area to 
municipal taxation without observing the formalities imposed by sections 4, 5 and 
6 o'" the Bihar and Orissa Municipal Act of 1922 cuts across one of its essentia! 
features touching a matter of policy and so is bad 

The Act of 1922 applied to the whole of Bihar and Orissa and one of its essential 
features is that no municipality competent to tax shall be thrust upon a locality 
without giving its inhabitants a chance of being heard and of being given an oppor* 
tumty to object Sections 4, 5 and 6 afford a statutory guarantee to that effect. 
Therefore, the Local Government is under a statutory duty imposed by the Act 
in mandatory terms to listen to the objections and take them into consideration 
before reaching a decision In our opinion, this is a matter of policy, a policy 
imposed by the legislature and embodied in sections 4, 5 and 6 of the Act We are 
not able to brush this aside as negligible and it cannot, in our opinion, be left to an 
executive authority to tear up this guarantee in disregard of the legislature’s solemnly 
expressed mandate To do so would be to change the policy of the law and that, 
the majority in the Delhi Lasts Act case 1 say cannot be done by a delegated authority 
But the NoUfication cannot be ultra tires if it does not travel beyond the powers 
conferred by a law which is good It will therefore be necessary to examine the 
tires of section 3 (1) (/) m the light of the Delhi Laws Act decision 1 

Now what exactly does section 3 (1) ( f ) authorise ? After its amendment it 
iWir iShiigsr ifixT, «\* einpuwJiT Ahe ^I'll.^m.tsdcruvthnTiy ctr pnal' airyseuuuirir* 
chooses out of the Bihar and Orissa Municipal Act of 1922 and extenditto 11 Patna ”, 
and second, it empowers the Local Government (and later the Governor) to apply 
it with such * restrictions and modifications ” as it thinks fit 

In the Delhi Laws Act ease 1 , the following provision was held to be good by a 
majority of four to three 

The Provincial Government may extend with such restrictions and modifications as 

a th nks fit any enactment which a in force in any part of British India at the date of such 
not fieabon 

Mukheijea and Bose, JJ , who swung the balance, held that not only could an 
•entire enactment with modification be extended but also a part of one , and indeed 


(1951) SC.J 547 (195O S C R. 747 (S C ) 
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that was the actual decision in Burah’s case 1 on which the mijont} founded , (see 
Mukheijea, J , at page 100O and Bose, J , at pages 1106 and 1121) But Mukherjea 
and Bose, JJ , both placed a very restricted meaning on the words “ restriction ” 
and " modification " and, as they swung the balance, their opinions must be accept- 
ed as the decision of the Court because their opinions embody the greatest common 
measure of agreement among the seven Judges 

Now the only difference between that case and this is that whereas in the 
former case the whole of an enactment, or a part of it, could be extended, here, 
any section can be picked out But to pick out a section is to apply a part of an 
Act, and to pick Out a part is to effect a modification, and as the previous decision 
bolds that a part of an Act can be extended, n follows that a section or sections can 
be picked out and applied, tem Burak's case 1 wherejust that was done , also, for the 
same reason that the whole or a part of an Act can be modified, it follows that a 
section can also be modified But esen as the modification of the whole cannot 
be permitted to effect any essenUal change in the Act or an alteration in its policy, 
so also a modification of a part cannot be permitted to do that, either If that were 
not so, the law, as laid down in the previous decision, could be etaded b> picking 
out parts of an Act onl>, with or without modification, in such a way as to efTect 
an essential change in the Act as a whole It follows that when a section of an 
Act is selected for appheauon, whether it is modified or not it must be done so as 
not to effect any change of pohc> , or an> essenUal change m the Act regarded as a 
whole Subject to that hmitaUon we hold that section 3(1) (/) is 1 ntra ares that 
is to say, we hold that any secuon or sccuons of the Bihar and Onssa Municipal 
Act of 1922 can be picked and applied to *' Patna ” pronded that does not effect any 
tssenhal change in the Act or alter its policy 

The Nouficauon of 23rd April, 1951 does, in our opinion, effect a radical 
change ui the policy of the Act Therefore, it travels be>ond the authority which, 
m our judgment, secuon 3 (l) (/) confers and consequently it is ultra ares 

It is not necessary to examine the ares of secUon 5 of the Act of 1915 which 
was also impugned because no acUon taken under it has hurt the appellant and 
so he cannot question its ares 

The result is that the appeal succeeds We hold — 

(1) that secuon 3 (1) (/) is mlra ares provided always that the words ‘ res- 
tncUon ” and “ modificauon ” are used in the restricted sense set out above , and 

(2) that the NotificaUon of 23rd Apn], 1951, is ultra tires 

The quesUon about the ares of the NotificaUon of 25th April, 1931, and of 
secUon 5 does not anse 

The respondents will pay the appellant’s costs here and in the High Court. 

Appeal allowed 


L R (1878) 5 Ij\ 178 I UR. 4 Cal 172 (P C ) 




€70 


THE SUPREME COURT JOURNAL 

SUPREME COURT OF INDIA 


[Vol. XVII 


[Civil Appellate Jurisdiction ] 

Present — B K Mukherjea, Vivian Bose and Ghulam Hasan, JJ. 
Kalishanier Das and another Appellants * 

D 

Dhirendra Nath Patra and others Respondents 

Hill Lid L 71 I’d ajrt r — 4 tuition by — Horn far binding — Then reversioner joining in alienation 
or admitting existence of necessity— Effect— Actual reversion— If bound by admission by his father 

R, a mother who inherited the properties of her deceased son AT executed a security bond in favour 
of the mortgagee of her other son Y, who was threatened with legal proceedings for having included 
in his mortgage two items of property which had already been sold Y having died the mortgagee 
sued and in execution sale the properties were purchased by a stranger who then sold them to others 
After the death of R the plaintiffs the reversionary heirs of AT sued to recover possession of the proper 
ties alleging that the security bond executed by R not being supported by legal necessity the sale in 
execution of the mortgage and subsequent sale by the purchaser thereat could pass only the right, 
title and interest of R and could not affect the reversionary rights of the plaintiffs 

The on,y ob J ect of executing the security bond was to protect 2", who was threatened 
wi ega proceedings by his creditor for having included a non-existent property in the mortgage 
bond R might have been actuated by a feeling of maternal affection to save her son from a real 
or imaginary danger But by no stretch or imagination could it be regarded as a prudent act on 
tne part of a Hindu female heir which was necessary for the protection of the estate of the last male 
5!. .1 . x unmedlate rcverj ioner Y who joined in the execution of the security bond roust be 

aeemed to have consented to the transacUon Such consent may raise a presumption that the trans 
and°h WaS necessi t> or that the mortgagor had acted therein after proper and bona fide enquiry 

. 85 ,aUS e bun * elf 34 ,0 the existence of such necessity But this presumption is rebuttable 

, , “ ° pen 10 the actual reversioner to establish that there was in fact no legal necessity and there 

, nt> pr °P er an:1 4j ' la fid enqu ry by the mortgagee [On the facts transpiring in evidence 

it was found that the presumption was rebutted ] 

I ’body |has a vested right so long as the widow is alive and the eventual reversioner does not 

nlai™! fT ° U ® any onc w * 10 went before him The admissions if any made by the father of the 
«li f \, C ° n0t la 2ny Way b md them as they claim as heirs of the last male holder and not of 


, . " ' «iu.t mm 1 ne aa missions u any maac uy me lamer m me 

their father ^ t b eln as they claim as heirs of the last male holder and not of 

If there is no legal necessity the transferee gets only the widow s estate which is not even an 
in e easible life estate for it can come to an end not merely on her death but on the happening of 
other contingencies like remarriage, adoption, etc 

If th re u na access ty in Tact or if the al enee could not prove that he made bona fide enquiries 
an was satisfied about its existence the transfer is undoubtedly not void but the transferee would 
get on y e w dow s estate in the property which does not affect in any way the interest of the rever 
sioner The subsequent transferee could not claim to have acquired any higher right than what 

’ P , V lr . hli aai ,l 15 whcther be bona fide paid the purchase money or took 

proper legal advice 

On appeal from the judgment and decree, dated the 29th March, 1950, of the 
High Court of Judicature at Calcutta in Appeal from Original Decree, No 121 of 

1944 of 1 ** court ° r Sub ° r - 

a - «-~ 
-)”R^r" N “ 3 B C ^ anne H‘ 1 Advocates, with 

*C-A No 108 of 1953 
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The Judgment of the Court was delivered by 

\/i ikherjta, J —This appeal, which has come before us, on a certificate granted 
by the High Court of Calcutta, under Arucle J 33 (1) of the Constitution, is directed 
against a judgment and decree of a Division Bench of that Court dated the 29th 
March, 1950, affirming on appeal, those of the Subordinate Judge Fourth 
Court, Ah pore, passed m Tide Suit No 70 of 1941 

The appellants before us arc the heirs and legal representatives of the original 
defendant No 3 in the suit, which was commenced b\ the plaintiffs respondents 
to recover possession of the property in dispute on establishment of their title, 
as reversionary hem of one Hanpada Patra, after the death of his mother Rashmom, 
who got the property in the restricted rights of a Hindu female heir on Hanpada s 
death To appreciate the contentions that have been raised bv the parues to this 
appeal it would be necessary to narrate the material fact* in chronological order 

The property tn suit which premises No 6 Dwank Chose s Lane, situated 
in the suburb of Calcutta admittedly formed part of the estate of one Manendra 
Narayan Patra, a Hindu inhabitant of Bengal owning considerable properties, 
who died on the 17th April, 1903 leaving him surviving hu widow Rashmom, 
two infant sons by her, Mohira Mohan and Hanpada and a grandson Ram Narayan 
by a predeceased son Shyama Charan Shvma Charan was the son of \Iah*ndra 
by his first wife, who died dunng his lift time On die 17th February 1901, Mahen- 
dra executed a will by which he made certain religious and chantable dispositions 
and subject to them directed b“ properties to b- divided amongst his infant sons 
Mohim and Hanpada and h u grandson Ram Narayan Ram Narayan was 
appointed executor under the vflU Vfter the death of Mahendra Ram Narayan 
applied for probate of the will and probate wa> obtained by him on the 6th of 
October 1904 Ram Narayan entered upon the management of the estate He 
developed extravagant and unmoral habits and soon ran into debt- The bulk 
of the properties were mortgaged to one Karo ns as hi who having obtained a decree 
-on the mortgage applied for sal* of the mortgaged properties Thereupon Rash- 
moni on behalf of her infant sons instituted a suit against the mortgagee and the 
mortgagor and got a declaration that the mortgage decree could not bind the infants’ 
Shares in the properties left by their father Thu judgment was given on the 31st 
March, igog On the 13th August 1909 the two infant sons of Mahendra to iLit 
Mohira and Hanpada by their mother and next fnend Rashmom instituted a 
suit m the Court of the Subordinate Judge at Mipore bemg Title Suit No 45 of 
1909 diaumng administration The ratale \t 5 t toy Niinendra as w e'i'i as paTutitm 
and accounts on the basis of the "ill left bv him On the 14th of August, 1909, one 
Baroda Kanta Sarkar, Shenstadar of the Court of the Distnct Judge Altpore, was 
appointed with the consent of both parties receiver of the estate forming the subj-ct- 
matter of the litigation The receiver took possession of the prooerties immediately 
'after this order was made The management by the receiver, as it appears, was 
not at all proper or beneficial to the interest of the two sons of Manendra Mahcn- 
dra himself left no debts and whatever debts were contracted, were contracted by 
Ram Narayan to meet his own immoral and extragavant exp -rues The receiver 
however went on borrowing large sums of money upon ex parte orders received 
from the Court, the ostensible object of which was to pay off the debts du- by Ram 
Narayan which were not at all binding on the plaintiff, Fearing that the longer 
She suit continued and the properties remained in the hands of the receiver_the 
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more harmful it would be to the mterests of the minors, Rashmom on behalf of the- 
minors compromised the suit with Ram Narayan and a Solenama was filed on 
the 13th June, 1910 The terms of the compromise in substance, were, that the 
properties in suit were to be held in divided shares between the three parties and 
specific allotments were made in favour of each, the properties allotted to the share 
of Hanpada being specified in schedules Gha and Chha attached to the compromise 
petition It was further provided that the receiver would he discharged on sub- 
mitting his final accounts It may be mentioned here that the property which is 
the subject matter of the present suit was under the Solenama, allotted to the 
share of Hanpada On the very day that the compromise was filed, Rashmom 
applied for discharge of the receiver The Court made an order directing the 
receiver to submit his final accounts within one month, or as early as possible, 
when the necessary order for discharge would be made It was further directed 
that a» the suit was disposed of on compromise the receiver should discontinue 
collecting rents and profits due to the estate from that day This order however 
was modified b\ a subsequent order made on 23rd June, 1910, which directed 
that the receiver was to continue in possession of the estate until he was paid what- 
ever was due to him for his ordinary commission and allowances and until the parties 
deposited in Court the amounts borrowed by the receiver under orders of the Court 
or in the alternative gave sufficient indemnity for the same After this, Rashmom 
on behalf of her minor sons filed two successive applications before the Subordinate 
Judge praying for permission to raise by mortgage, of a part of the estate, the moneys 
necessary for releasing the estate from the hands of the receiver The first appli- 
cation was rejected and the second was granted, after it was brought to the notice 
of the Subordinate Judge that the receiver was attempting to dissuade prospective 
lenders who were approached on behalf of Rashmom, to lend any money to her 
On the 16th of January , 191 1, Hanpada, the younger son of Rashmom, died and his 
interest devolved upon his mother as his heir under the Hindu Law On the 28th 
January 1911, the following order was recorded by the Subordinate Judge 

The receiver has filed a statement showing the amount as due to him up to the end of the current 
month This claim amounts to Rs 20 950-2 6 pies only The parties may deposit the sum on or 
before the ist February next in Court and on such deposit the receiver will be discharged and the 
possess on of the estate of late Mahendra Naravan Patra will be made over to the parties 


On the very same day Mohini executed a mortgage (Exhibit M-i) in favour of 
one Suhasmi Dast by which he hypothecated the properties allotted to his share and 
also hjs future interest as reversioner to the share of Hanpada, to secure an advance 
ofRs jq oqo TV* lo&w Vlas Vo carry interest at the rate of tS pet cewt per sneutn 
One thing may be mentioned in connecUon with this mortgage and that is, that 
amongst the properties included in the mortgage were two properties namely, 
premises No 15/1 and 16, Chedahat Road, which had already been sold and to 
■which the mortgagor had no title at the date L of the mortgage On the 
1st February, 1911, Mohini deposited m Court the sum of Rs 20,950 2 6 pie£ 
being the amount alleged to be due to the receiver and the Court by an order passed 
on that date directed the release of the estate from the hands of the receiver After 
vvas released a petition was filed on behalf of the plaintiffs on the 15th 
' I R ar ^ > , ® 11 ’ P ra y in S that the loans said to be contracted by the receiver should 
not c paid out of the money deposited in Court as these borrowings were made 
not or e protection of the estate but only for the personal benefit of the defendant 
am arayan and to pay off his creditors It was contended that the loans raised 
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by the receiver were not raised in good faith, after proper notice to the plaintiffs 
but on the strength of orders which he obtained ex parte from the Subordinate Judge 
without disclosing the material facts This application was rejected by the Court 
on the 23rd February, 1911 After tins order was made, the plaintiffs put in a 
petition praying that payment of the moneys due to the creditor with the exception 
of what was necessary to pay ofT one of the creditors, named Rakhal Das Adhya, 
be stayed till the following Monday as the plainufTs wanted to move the High Court 
against the order of the Subordinate Judge mentioned abov e The Court granted 
this prayer and on the 2nd of March following, orders were received from the High 
Court directing that the moneys were to be detained in Court pending further 
orders The High Court made order on the plaintiff’s petition on the 29th May, 
igt 1 The learned Judges were verv critical of the appointment of the Sherutadar 
of the Court as receiver of the estate and in no measured terms blamed the Subordi- 
nate Judge for passing ex parte orders for raising loans on the applications of the 
receiver without any investigation at all and the receiver also for borrowing money 
not for the benefit of the estate but for the personal benefit of Ram Naravan the 
defendant The High Court directed a full and proper investigation of the accounts 
of the receiver by a Commissioner and a Vakil of the High Court was appointed 
for that purpose The Commissioner after a protracted enquiry submitted his 
report which was accepted by the High Court Lnder the final orders passed by 
the High Court not only were the plaintiffs held not liable to pav anv monev to the 
receiver but the receiver was directed to pav a sum of Rs 6 708 to the plamuffs. 
The plaintiffs were also to receive Rs 4 084 from the defendant Ram Naravan 
The defendant was to pay Rs 19 124 to the receiver and the receiver was made 
personally liable for the loans that he had incurred This order was made on 
the 23rd July, 1913 

In the meantime while the investigation of accounts was going on under 
orders of the High Court, Rashmom together with her son Mohini executed a 
security bond (Exhibit E-i) on the 1st August 191 1 and it is upon the legal effect of 
this document that the decision of this case pracucally depends B\ thf> secu- 
rity bond, which was executed in favour of Suhastni Dasi, the mortgagee in the 
mortgage bond of Mohini, Rashmom purported to hypothecate all the properties 
that she got as heir of Hanpada as additional security for the loan of Rs 30,000 
already advanced to Mohini under the mortgage As is stated already, two pro- 
perties situated at Chetla were included in the mortgage of Mohim although they 
were already sold The security bond recites that the mortgagee having discovered 
this fact was about to institute legal proceedings against the mortgagor and it was 
primarily to ward off these threatened proceedings and remove am apprehension 
from the minds of the mortgagee about the sufficiency of the security that this 
bond was executed It is further stated in the bond that the estate of Hanpada 
in the hands of his mother was benefited by the deposit of Rs 20,950 in Court by 
Mohini Mohan out of the sum of Rs 30000 borrowed on the mortgage and that 
Mohini had spent the remaining amount of the loan towards clearing certain 
debts of Rashmom herself and to meet the litigation and other expenses of both of 
them Mohim died soon after on the 8th of November, 1911 On 13th October, 
1917, Suhasim instituded a suit for enforcing the mortgage and the security bond 
against Rashmom and the hens of Mohnu A preliminary decree was passed on 
compromise in that suit on the 24th September, 1918 and on the 25th July, 1919, 
the decree was made final The decree was put into execution and on the 15th 
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September, 1919, along with other properties, the property in dispute was put 
up to sale and it was purchased by Annada Prasad Ghose for Rs 13>5°° 

14th November, 1919, Bhubaneswan, wife of Ram Narayan, as guardian of her 
infant sons filed a suit, being Title Suit No 254 of 1919 against Suhasim, Rashmoni 
and Annada attacking the validity of the mortgage decree obtained by Suhasim 
as well as the sale in execution thereof The suit ended on the 6th July, 1921 
and the plaintiff gave up ner claim On 5th September, 1922, Annada Ghose 
borrowed a sum of Rs 10,000 from Sarat Kumar Das, the original defendant 
No 3 m the suit and the father of the present appellants and by way of equitable 
mortgage deposited with the lender the title deeds of the property No 6, Dwank 
Ghose Lane On the 14th September, 1925, Annada sold the property by execu- 
ting a com eyance in favour of the mortgagee Sarat Kumar Das for a consideration 
of Rs 15 500 On the 8th June, 1939, Rashmoni died About a year later on 
15th July, 1940, the three sons of Ram Narayan, who are the reversionary heirs of 
Hanpada after tne death of Rashmoni, commenced the present suit in the Court 
of the Subordinate Judge at Alipore claiming to recover possession of the property 
on the allegation that the security bond executed by Rashmoni not being supported 
by legal necessity ‘he sale in execution of the mortgage as well as the subsequent 
convey ance in favour of Sarat Kumar Das could pass only the right, title and interest 
of Rashmoni and could not affect the rev ersionary rights of the plaintiffs Several 
other persons were impleaded as parties defendants and a number of issues were 
raised with which we are not concerned in this appeal What concerns us in this 
appeal is the dispute between the plaintiffs on the one hand and defendant No 3 
on the other and this dispute centered round three points, namely, 

(1) Whether the security bond (Exhibit E-i) executed by Rashmoni along 
with Mohini was executed for legal necessity and was therefore binding on the 
reversioners of Hanpada after the death of Rashmoni 3 

(2) Whether the fact that Mohini, who was the presumptive reversioner 
at that time joined with his mother in executing the security bond would make it 
binding on the actual reversioner after the death of Rashmoni » In any event if 
such consent on the part of the presumptive reversioner raised a presumption of 
legil necessity, was that presumption rebutted in the present case by the evidence 
adduced by the parties 3 

(3} Whether the title of defendant No 1 was protected, he being a stranger 
purchaser who had purchased the property from the purchaser at an execution 
sale after making proper enquiries and obtaining legal advice 3 

The trial Judge by his judgment, dated the 22nd December, 1944, decided 
all these points in favour of the plaintiffs and decreed the suit On appeal by 
the defendant to the High Court, the decision of the trial Judge was affirmed. 
The heirs of defendant No 3 have now come up to this Court and Mr Chattel] ee 
appearing in support of the appeal has reiterated all the three points which were 
urged on behalf of his clients in the Courts below 

On Hie first point both the Courts below have held concurrently, that there 
was absolutely no legal necessity which justified the execution of the security bond 
by Rashmoni in favour of Suhasim Mr Chatterjee lays stress on the fact that 
it was a matter of imperative necessity for both the plaintiffs to get back the estate 
of their lather from the hands of the receiver as the debts contracted by the receiver 
were mounting up day after day It is pointed out that on the 28th January, tgrt, 
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the Court had made a peremptory order to the effect that the properties could l^e 
released, only if the plaintiffs deposited Rs 20,950 annas odd on or before the 
1st February, next In order to comply with this order Mohim had no other 
alternative but to borrow money on the mortgage of hu properties and this he 
had to do before the tst February, 191 1 It is true that because of the unfortunate 
death of Hanpada only a few da>s before, Rashmoni could not join in executing 
the mortgage but she, as heir of Hanpada, was teally answerable for half of the 
money that was required to be deposited in Court It is said that this was not a 
mere moral obligation but a legal liability on the part of the lady, as Mohim could 
have claimed contnbution from her to the extent that Hanpada’s estate was bene- 
fited by the deposit The execution of the security bond therefore was an act 
beneficial to the estate of Hanpada The contentions, though somewhat plausible 
at first sight, seem to us to be wholly without substance In the first place the 
money borrowed by Mohim or deposited by him m Court did not and could not 
benefit Hanpada's estate at all As was found, on inv cstigation of accounts, under 
orders of the High Court later on, nothing at all was due to the receiver by the 
estate of Hanpada or Mohim On the other hand, both the brothers were entitled 
to get a fairly large sum of money from the receiver The trial Judge found that 
there was no urgent necessity to borrow money for releasing the estate and in fact 
it was Mohim who acted in hot haste to execute the mortgage, his only object being 
to get the properties in his own hands It may be, that it was not possible to know 
the actual state of affairs with regard to the receiver’s accounts and consequently 
it might well have been thought prudent to borrow money to ward off what was 
considered to be a danger to the estate This might furnish some excuse or expla- 
nation for Mohmi’s borrowing money on the 28th January, 191 1 , but that could not 
make the act of Rashmoni in executing the security bond, seven months after that 
event, an act of prudent management on her part dictated either by legal necessity 
or considerations of benefit to the estate of her deceased son In the first place it 
is to be noted that the total amount borrowed by Mohim was Rs 30,000 out of 
which Rs 20,950 only were required to be deposited in Court The recital in the 
security bond that the rest of the money was spent by Mohim to pay off certain 
debts of Rashmoni herself and also to meet the litigation and household expenses 
of both of them has been held by the Subordinate Judge to be false It has been 
found on facts that Rashmoni had no occasion to incur any debts either for litigation 
expenses or for any other purpose But the most important thing that would 
require consideration is the state of things actually existing at the tune when the 
security bond was executed Even if the release of the estate was considered to be 
desirable, that had been already accomplished by Mohim who borrowed money 
on his own responsibility The utnost that could be said was that Rashmoni was 
bound to reimburse Mohim to the extent that the deposit of money by Mohim 
had benefited the estate of Hanpada The High Court has rightly pointed out 
that Rashmoni did not execute the bond to raise any money to pay off her share 
of the deposit and in fact no necessity for raising money for that purpose at all existed 
at that time As has been mentioned already, by an order passed by the High 
Court on the revision petition of Mohim and his mother against the order of the 
Subordinate Judge, dated the 23rd February, 1911, the whole amount of money 
deposited in Court on the 1st February, 191 1, with the exception of a small sum that 
was paid to a creditor, with the consent of both parties, was detained in Court The 
High Court disposed of the revision case on 29th May, 1911 and directed mvesti- 
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gation into the accounts of the receiver by a Commissioner appointed by it As 
said already the Court passed severe strictures on the conduct of the receiver as 
well as of the Subordinate Judge and plainly indicated that the moneys borrowed 
by the receiver were borrowed not for the benefit of the plaintiffs at all Undoubt- 
edly the accounts were sail to be investigated but what necessity there possibly 
could be for Rashmom to execute after the High Court had made the order as 
stated above a security bond b> which she mortgaged all the properties that were 
allotted to Hanpada in his hare as an additional secunty for the entire loan of 
Rs 30 000 no portion of which benefited he estate of Haripada at all •* In our 
opinion the only object oi executing the security bond was to protect Mohmi 
who v as threatened with legal proceedings by his creditor for having included a 
non xistent property in the mortgage bond Rashmom certainly acted at the 
instai cc o f and for the benefit of Mohmi and she might have been actuated by a 
feeling of maternal affection to save her son from a real or imaginary danger But 
by no stretch of imagination could it be regarded as a prudent act on the part of a 
Hindu female heir which was necessary for the protection of the estate of the last 
male holder In our opinion the view taken by the Courts below is quite proper 
and as a concurrent finding of fact it should not be disturbed by this Court 

The second point urged b> Mr Chatteijee raises the question as to whether 
the fact of Mohuu s joining his mother in executing the secunty bond would make the 
transaction binding on the actual reversioner Mohmi being admittedly the presump- 
tive reversioner of Haripada at the date of the transaction We do not think that 
there could be any serious controversy about the law on this point The alienation 
here was by way of mortgage and so no question of surrrender could possibly arise 
Mohmi be ng the immediate reversioner who joined in the execution of the security 
bond must be deemed to have consented to the transaction Such consent may 
raise a presumption that the transaction was for legal necessity or that the mortgagor 
had acted therein after proper and bona fide enquiry and has satisfied himself as 
to the existence of such necessity 1 But this presumption is rebuttable and it is 
open to the actual reversioner to establish that there was in fact no legal necessity 
and there has been no proper and bona fide enquiry by the mortgagee There is 
no doubt that both the Courts below have proceeded on a correct view of law and 
both have come to the conclusion upon a consideration of the evidence in the case 
that the presumption that arose by reason of the then reversioner s giving consent 
to the transaction was rebutted by the facts transpiring in evidence 


Mr Chatteijee placed considerable reliance upon another document which 
purports to be a deed of declaration and was executed by Ram Narayan on the 
5th of October 1918 At this time Mohuu was dead and Ram Narayan was the 
immediate reversioner to the estate of Hanpada and by this deed he declared 
tnler al a that the debts contracted by Rashmom were for proper and legal necessity 
This deed purports to be addressed to Bangshidan Ghosh and Keshav Dutt, two 
other alienees of the properties of Mohmi and Hanpada and does not amount to a 
representation made to the auction purchaser Annada Prasad Ghose or to the 
lather or the present appellants In fact they Jiad not come in the picture at all 
at that time At the most it can be regarded only as an admission by a presumptive 
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reversioner and cannot ha\ e any higher value than the consent expressed by Mohirn 
who figured as a co-executant of the security bond It cannot bind the actual 
reversioner in any wxty Mr Chatter] ee attempted to put forward an argument 
on the authority of certain observations in the case of Bajrangi v Monokarmka 1 2 
that as the present appellants are the sons of Ram Narayan the admissions made by 
their father would bind them as well. It is true that there is a passage at the end 
of the judgment in Afonokarmka's case 1 which lends some apparent support to the 
contention of the learned counsel The concluding words in the judgment stand 
as follows 

The appellants who claim through Maiadin Suigh and Baijnath Singh must be held bound 
by the consent of their fathers 

But the true import of this passage was discussed by the Pnv> Council in their 
later pronouncement in Rangasam Goundeit v j\a.hiappa Gounden * and it was held 
that the words referred to above should not be construed to lav down the proposition 
that such consent on the part of the father would operate propno n^ore and would be 
binding on the sons This proposition their Lordships observed, was opposed 
both to principle and authority, it being a settled doctrine of Hindu Law that 
nobody has a vested right so long as the widow is alive and the eventual reversioner 
does not claim through anyone who went before him As the sons of Ham 
Narayan claim as heirs of Hanpada and not of their father the admissions, if 
any, made b> the latter could not in any wav bind them This contenUon of 
the appellant must therefore fail 

The third and the last contenuon raised by Mr Chatterjce is that in any 
event his client is a stranger who has bona fide purchased ihe property for good 
consideration after making due enquiries and on proper legal advice and he can- 
not therefore be affected by any infirmity of utle by reason of the absence of legal 
necessity In our opinion the contention formulated in this form realty involves 
a misconception of the legal position of an alienee of a Hindu widow s property 
The interest of a Hindu widow in the properties inherited by her bears no analogy 
or resemblance to what may be described as an equitable estate in English law and 
which cannot be followed in the hands of a bona fide purchaser for value without 
notice From verv earty times the Hindu widow s estate has been described as 
qualified proprietorship with powers of alienation onty when there is justifying 
necessity, and the restrictions on the powers of alienauon are inseparable from her 
estate* For legal necessity she can convey to another an absolute tide to the 
property vested in her If there is no legal necessity, the transferee gets only the 
widow’s estate which, vs, wot. esxw ow vsMAcGejsvbht hfe. es.ta.te. Cox vt casv cams, to on 
end not merely on her death but on the happening of other contingencies like re 
marriage, adoption, etc If an alienee from a Hindu widow succeeds m establish- 
ing that there was legal necessity for transfer, he is completely protected and it is 
imma terial that the necessity was brought about by the mismanagement of the 
limited owner herself Even if there is no necessity in fact, but it is proved that 
there was representation of necessity and the alienee after making bona fide enquiries 
satisfied himself as best as he could that such necessity existed, then as the Privy 
Council pointed out m Hunooman Persaud Panday s case 4 the actual existence of a legal 

1 (1907) LR 33 I.A. 1 ILR 30 All 1 
(PC) 

2 (1918) 36 M LJ 493 LR 46 I.A 72 
91 83-84 I L.R 43 Mad 523 (P G) 
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necessity is not a condition precedent to the validity of the sale The position 
therefore is that if there is no necessity in fact or if the alienee could not prove that 
he made bona fide enquiries and was satisfied about its existence, the transfer is 
undoubtedly not void but die transferee would get only the widow s estate in the 
property which does not affect in any way the interest of the reversioner In this 
case the alienation was by way of mortgage The finding of both the Courts below 
is that there was no legal necessity which justified the execution of the security bond 
The mortgagee also could not prove that there was representation of legal necessity 
and diat she satisfied herself by bona fide enquiries that such necessity did exist On 
this point the finding recorded by the High Court is as follows — 

In the present case there is no scope for an argument that there was such representation of 
legal necessity or that on bona fide enquiry the alienee satisfied herself that there was such a necess ty 
for as I ha e already pointed out the security bond itself states that it was in cons deration of benefit 
already rece ved and vith a view to induce Suhasim to forbear from proceeding against Mohim 
that the bond was being executed There is no representation in the bond that the alienation was 
made with a view to securing any benefit to the estate or to avert any danger to the estate or for the 
purpose of any other legal necessity Whate er enquiries the appellants may have made would 
be of no ava 1 to them when the ahenat on is not binding on the whole estate but only on the woman s 
estate of Rashmon 

r n our opinion the view taken by the High Court is quite proper On this 
finding the security bond could operate only on the widow s estate of Rashmom 
and it was that interest alone which passed to th- purchaser at the mortgage sale 
The subsequent transferee could not claim to have acquired any higher right than 
what his predecessor had and it is immaterial whether he bona fide paid the purchase 
money or took proper legal advice The result is that in our opinion the decision 
of the High Court is right and this appeal must stand dismissed with costs 

Appeal dismissed 
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Const tuhon of Ini a {1950) Articles 39 (a) 3® («) and 337 — Order issued by Bombay Government cori~ 
Jwwg admits on to English med um schools to ch Idren belong nj to the Angto-Ind an and European comn an tut 
~~\al d ty 

On 6th January 195 ( the Bombay Government made an order headed Admissions to Schools 
teacV mg through the med um of Engl sh 

The operative part of the Order was as follows — 

5 Government has accord ngly dec ded as follows 
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Subject to the exceptions hereinafter provided, no primary or secondary school shall from the 
date of these orders admit to a class where English is used as a medium of instruction any pupil 
other than a pupil belonging to a section of citizens the language of which is English, namely, Anglo- 
Indians and citizens of non Asiatic descent.” 

A citizen belonging to the Indian Christian community and another who was a member of 
the Guzrati Hindu community whose children were refused admission to a recognised Anglo-Indian 
school applied for issue of wnts under Article 226 of the Constitution The Bombay Education 
Society made a similar application The High Court accepted the petitions and made an order 
as prayed for The State of Bombay appealed to the Supreme Court against the orders 

Held The impugned order olTends agianst die fundamental right guaranteed to all citizens 
by Article 29 (2) of the Constitution Ordiuanh d e wrord namely imports enumeration of what 
is eomp'i ed in t ie preceding clause The expression cannot be construed here as meaning ihat 
is to say* as merely explanatory or illustrative words and not words either of amp'ification 
or limitation The impugned order restricts admission only to \nglo Indians and citizens of non 
Asiatic descent whose language is English Even assuming however that under the impugned order 
a section of citizens other than Anglo-Indians and citizens of non \siatic descent whose language 
is English, may also get admission, even then, citizens whose language u not English arc certamlv 
debarred by the order from admission to a school where Engl sh is used as a medium of instruction 
in all the daises Article 29 (2) of the Constitution ex fac e p uti no limitation or qualification on the 
expression " citizen * and the order of the Bambav Government w ill in anv ev ent contras ene the pro- 
visions of Article 29 (2) The right mentioned in clause (2) is a right which an individual citizen 
has as a citizen and not as a member of any community or class of citizens Whatever its objects 
the effect of the impugned order involves an infringement of the fundamental right that effect 
is brojght about by denying admission ont> on the ground of language 

Where a minority like the Anglo-Indian community which is based inter aha on religion and 
language, has the fundamental nght to conserve its language icnpt and culture under Article 
29 (1) and has the nght to establish and administer educational uuutuuons of their choice under 
Article 30 (t) surely then there must be implicit in such fundamental nght the right to impart 
instruction in their own institutions to the children of their own community in their own language 
To hold otherwise wdl be to deprive Article 29 (1) and Article 30 (1) of the greater parts of their 
contents Such being the fundamental nght the police po ver of the State to determine the medium 
of instruction must yield to this fundamental nght to Che extent 11 is necessary to give effect to it and 
cannot be permitted to run counter to it 

By the second proviso to Article 337, the Constitution has imposed upon the educational insti- 
tutions run by the Anglo-Indian community, as a condition of juch special grant, the duty that at 
least 40 per cent of the annual admissions therein must be made available to members of communi- 
ties other than the Anglo-Indian community In so far as clause (5) of the impugned order en 
joins that no primary or secondary school shall from the date of this order a dmi t to a class where 
English is used as the medium of instruction any pupil other than the children of Anglo-Indians or 
of citizens of non Asiatic descent it quite clearly prevents the Anglo-Indian Schools from performing 
their constitutional obligations and exposes them to the risk oflosing the special grant The impugned 
order is accordingly unconstitutional 

Appeals under Article 132 (1) of the Constitution of India from the Judgment 
and Order, dated the 15th February, 1954, of the High Court of Judicature at 
Bombay in Special Applications Nos 259, 288 and 289 of 1954, respectively 

M C Setakad, Attorney General for India and C K Daphtary, Solicitor General 
for India (G N Josh, M M Desax , Poms A Mehta and P, G Gokhale, Advocates, 
with him) for Appellant in all the Appeals 

JV A Palkhcala, J B Dadachanji, J K Munsfu and Rajmder jVarain, Advocates 
for Respondents Nos 1 and 2 in C A No 64 

Frank Anthony, J B Dadachanji , J K Alunshi and Rajmder Jfaram, Adovcates 
for Respondent No 3 

JV. A. Palkhivala, J B Dadachanji, J K Munsh and Rajmder Karain, Advocates 
for Respondent No 1 in C A No 65 



£gg THE SUPREME COURT JOURNAL [VOL. XVII 

Frank Anthony and Rajinder Jftrratn, Advocates for Respondent No 2 

JV A Palkhaala, Frank Anthony J B Dadachanjt, J K Munshi and Rajinder 
Jtaram, Advocates for Respondent No i in CA No 66 

Frank Anthony, J B Dadachanjt , J K Munshi and Rajinder Narain, Advocates 
for Respondent No 2 

The Judgmert of the Court was delivered by 

Das, J — These three appeals, filed by the State of Bombay, with a certificate 
granted by the Bombay High Court are directed against the Judgment and Order 
pronounced bt that High Court on the 15th February, 1954, on three Civil Appli- 
cations under Article "26 By that Judgment and Order the High Court held that 
the circular order No SSN 2054 ( a ) issued by the State of Bombay, Education 
Department on the 6th January, 1954, was bad in that it contravened the provi- 
sions of Article 29 (2) and Artide 337 and directed the issue of a wnt prohibiting 
th“ State from enforcing the order against the authorities of Barnes High School 
established and run by the Education Society of Bombay (hereinafter referred as 
the Society) 

The Society, which is the first respondent in Appeal No 64 of 1954, is a Joint 
Stock Company incorporated under the Indian Companies Act, 1913 The other 
two respondents in that appeal — Ven’ble Archdeacon ASH Johnson and Mrs 
Glynne Howell are members and directors of the Society The Ven’ble Archdeacon 
ASH Johnson is also the Secretary of the Society Both of them are citizens 
of India and are members of the Anglo Indian community The mother tongue 
of these respondents as of other members of the Anglo Indian community is English 
In the State of Bombay there are in all i 4°3 secondary schools 1285 of 
these schools impart education through the medium of some language other than 
English The remaining 118 schools have adopted English as the medium of 
instruction Thirty out of these 118 schools are Anglo Indian Schools In these 
thirty schools there are three-thousand Anglo-Indian students forming 37 per cent 
of the total number of students receiving instruction in those Anglo-Indian Schools 
The rest 63 per cent consist of non Anglo-Indian students 

In furtherance of its object the Society in 1925 established and since then 
has been conducting and running a school known as Barnes High School at Deolalt 
in Nasik District in the State of Bombay The school is a recognized Anglo 
Indian School having primary, secondary and high school classes The School 
receives considerable aid from the State The total number of students in the 
School in December, 1953 was 415, out of which 212 were Anglo-Indians and the 
remaining 203 belonged to other Indian communities In all the classes in the 
said School English is used as the medium of instruction and has been so used since 
the inception of the School The entire staff of the School consists of 17 teachers 
who, with the exception of one, are trained and qualified to teach only in English, 
the expcction being the teacher who teaches Hindi which is the second language 
taught in that School. 

On the 16th December, 1953, the Inspector of Anglo-Indian Schools, Bombay 
State and Educauonal Inspector, Greater Bombay, sent a circular letter to the 
Headmaster of Barnes High School intimating that the Government had undet 
consideration the issue of orders regulating admissions to schools in which the 
medium of imtrucuon was English The orders under consideration were stated 
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-to be on the following lines, namely, (i) that from the next school-year admissions 
to English-raedium-school should only be confined to children belonging to the 
Anglo-Indian and European communities, and (2) that those pupils who, prior to 
the issue of the orders, were studying in recognized primary or secondary English- 
medium-schools, could continue to do so The letter m conclusion advised the 
Headmaster not to make any admission for the academic year beginning from 
January, 1954, of pupils other than Anglo Indians or Europeans pending further 
orders which, it was said, would issue shortU 

1 he contemplated order came on the 6th January , 1954, in the shape of circular 
No SSN 2054 (a) headed * Admissions to Schools teaching through the medium 
of English ” In paragraphs 1 2 and 3 of this circular reference was made to the 
development of the policy of the Government regarding the medium of instruction 
at the primary and secondary stages of education It was pointed out that since 
1926-27 the University of Bombay permitted pupils to answer questions in modem 
Indian languages at the Matriculauon examination in all subjects except English 
and other foreign languages and that this had resulted m 1285 out of 1403 schools 
in the State ceasing to use English as the medium of instruction It was then stated 
that in 1948 instructions were issued to all English teaching schools that admissions 
to such schools should ordinarily be restricted to pupils who did not speak any 
of the regional languages of the State or whose mother tongue was English It 
was said that m 1951, after a review of the position, a general policy had been 
laid down to the effect that admission to such schools should be restricted only to 
four categories of children therein mentioned Reference was then made to the 
recommendations of the Secondary Education Commission that the mother tongue 
or the regional language should generally be the medium of instruction throughout 
the Secondary school stage, subject to the provision for special facilities for linguistic 
minorities In paragraph 4 of the Circular order it was stated that the Government 
felt that the stage had then been reached for the discontinuance of English as a 
•medium of instruction and that the Government had decided that subject to the 
facilities to be given to linguistic minorities all special and interim concessions in 
respect of admission to Schools (including Anglo Indian Schools) using English 
as the medium of instruction, should thereafter be withdrawn Then came the 
•operative part of the order, the relevant portion of which is set out below 
5 Government has accordingly decided as follows 
Subject to the exceptions hereinafter provided no primary or secondary school shall from the 
•date of these orders admit to a class where English is used as a medium of instruction any pupil other 
chin a p ml b longing to a section of citizens the language of which is En 'ish namely Anglo- 
Indians and citizens of non Asiatic descent” 

There were three exceptions made to this general order in favour of three cate- 
gories of students who, prior to the date of the order, were studying through the 
medium of English Provision was made for admission of foreign pupils, other 
than those of Asiatic descent, belonging to foreign possessions in India, to Schools 
using English as a medium of instruction or to any other school of otheir choice 

The concluding paragraph of the Order was m the following terms 

7 All schools (including Anglo-Indian Schools) using English as a medium of instruction 
should regulate admissions according to this circular With a view to facilitating the admission 
of pipils who under these orders are not intended to be educated through the medium of English 
these schools are advised to open progressively divisions of Standards using Hindi or an Indian 
lai'iige as the tn-dium of instruction starting from Standard I m ig-,j Government will be 
prepared to consider the payment of additional grant on merits for this purpose’ 

R — 89 



682 THE SUPREME COURT JOURNAL [\ OL XVII 

The above order was followed by another Circular No SSN 2054 (b) issued 
on the same date drawing the attention of the heads of all Anglo-Indian Schools 
to the Circular No SSN 2034 (a) of the same date and requesting them to regulate 
thereafter admissions to their Schools in accordance with that circular It was 
stated that the orders in that circular were not intended to affect the total grant 
available for distribution to Anglo Indian Schools under the Constitution but that 
the Government would be prepared to consider, in consultation tvith the State 
Board of Anglo Indian Education whether in consequence of this order, any change 
was necessary in the existing procedure for the equitable distribution of the total 
grant among individual Anglo Indian Schools In conclusion the attention of the 
Headmasters was particularly invited to the concluding sentence of paragraph 7 
of that circular order and it was pointed out that the grants contemplated therein 
were inte ided to be in addition to the grants available under Article 337 

Major Pinto who is a citizen of India belongs to the Indian Christian Com- 
munity He claims that his mother tongue, as that of a section of the Indian 
Christian Community is English and that his entire famdy speak and use English 
at home Two of his sons were then studying in the Barnes High School and were 
being educated through the medium of English On 2nd February, 1954, Major 
Pinto accompanied by his daughter Brenda approached the Headmaster of Bames 
High School seeking admission for her to the said School He was informed by 
the Headmaster about the order issued by the State of Bombay on the 6th January, 
1954, and was told that in view of the said order, the Headmaster was compelled 
to refuse admission to her since she did not belong to the Anglo Indian Community 
nor was she of non Asiatic descent, although she had all the necessary qualifications 
for admission to the said School 

Dr Mahadeo Eknath Gujar is also a citizen of India and is a member of the 
Guzrati Hindu Community His mother tongue is Guzrati He desires that 
his son Gopal Mahadeo Gujar should become a medical practiUoner and go abroad 
for higher medical studies and qualifications and thought that his son should be 
educated through the medium of English He found the Bames High School, 
which teaches through the medium Of English as suitable for the needs of his son 
Accordingly on the 1st February 1954 Dr Gujar accompanied by his son ap- 
proached the Headmaster of Bames High School seeking admission for his son to 
the said School but the Headmaster, in view of the Government Circular Order, 
felt bound to turn down such request as the boy did not belong to the Anglo Indian 
Community and was not of non Asiatic descent although he had all the necessary 
qualifications for admission to the School There have been similar other appli- 
cations for admission which have had to be rejected on similar grounds 

Thereupon the Society and Ven ble Archdeacon ASH Johnson and Mrs 
Glynne Howell in February, 1954 presented before the High Court of Bombay 
the Special Civil Application No 259 of 1954 under Article 226 of the Constitu- 
tion praying for the issue of a Writ in the nature of ‘ mandamus ’ restraining the 
State of Bombay, its Officers, servants and agents from enforcing the said Order 
and from taking any steps or proceedings in enforcement of the same and com 
pelling the respondent to withdraw or cancel the said purported order and to 
allow the petitioner to admit to any standard in the said school any children of 
non Anglo Indian ciUzens or citizens of Asiatic descent and to educate them through 
t ic medium of English language Likewise Major Pinto and his daughter Brenda 
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and Dr Gujar and his son Gopal made similar applications, being Nos 288 and 
289 of 1954 respectively, praying for similar reliefs The three applications were 
consolidated on nth February, 1954, and were heard together and were disposed 
of by the same Judgment and Order pronounced on the 15th February, 1954 
The High Court accepted the petitions and made an order as prayed The State 
of Bombay has now come up m appeal against the said Orders 

On the facts of these cases two questions arise namely ( 1 ) as to the right of 
students who are not Anglo-Indians or who are of Asiatic descent to be admitted 
to Barnes High School which is a recogmzed Anglo Indian School which imparts 
education through the medium of English, and (2) as to the right of the said 
Bames High School to admit non Anglo-Indian Students and students of Asiatic 
descent. The questions, thus confined to the particular facts of these cases appear 
to us to admit of a very simple solution as will be presently explained 

Re (1) As already indicated Bames High School is a recognized Anglo- 
Indian School which has all along been imparung education through the medium 
of English It receives aid out of State funds The daughter of Major Pinto 
and the son of Dr Gujar are citizens of India and they claim admission to Bames 
High School in exercise of the fundamental right said to hav e been guaranteed to 
them by Article 29 (2) of the Constitution The School has declined to admit 
either of them in view of the circular order of the State of Bombay The provisions 
of the circular order, issued by the State of Bombay on the 6 th January, 1954, have 
already been summarised above The operative portion of the Order, set forth 
in clause 5 thereof, dearly forbids all Primary or Secondary Schools, where English 
is used as a medium of instruction, to admit to any class any pupil other than a pupil 
belonging to a section of citizens, the language of which is English namely Anglo- 
Indians and citizens of non Asiatic descent The learned Attorney General con- 
tends that this dause does not limit admission only to Anglo-Indians and citizens 
of non Asiatic descent, but permits admission of pupils belonging to any other 
section of citizens the language of which is English He points out that one of the 
meanings of the word “ namely ” as given in Oxford English Dictionary, Volume 
VII, page t6 is “ that is to say ” and he then refers us to the decision of the Federal 
Court in Bhola Prasad v The Ring Emperor 1 where it was stated that the words 
“ that is to say ” were explanatory or illustrative words and not words either of 
amplification or lumtauon It should, however, be remembered that those obser- 
vations were made in connection with one of the Legislative heads, namely entry 
No. 31 of the Provincial Legislative List The Fundamental proposition enunciated 
in The Queen v Burah * was that Indian Legislatures within their own sphere had 
plenery powers of legislation as large and of the same nature as those of Parliament 
itself In that view of the matter every entry in the legislative list had to be given 
the widest connotation and it was in that context that the words “ that is to say ”, 
relied upon by the learned Attorney-General, were interpreted in that way by the 
Federal Court To do otherwise would have been to cut down the generality of the 
legislative head itself The same reason cannot apply to the construction of the 
Government order in the present case for the considerations that applied m the 
case before the Federal Court have no application here Ordinarily the word 
“namely” imports en umeration of what is comprised in the preceding dause 

1 (1945) a ML J 6 (194a) FLj 17 a LR (1878) 3 A C 859 LR j IA> 

1*942) F CR 17 at 25 (F C) 178 I LR 4 Cal I72(PC.) 
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In other words it ordinarily serves the purpose of equating what follows with the 
clause described before There is good deal of force, therefore, in the argument 
that the order restricts admission only to Anglo Indians and citizens of non Asiatic 
descent whose language is English This interpretation finds support from the 
decision mentioned in clause 4 to withdraw all special and interim concessions in 
respect of admission to Schools referred to in clause 4 Facilities to linguistic 
minorities provided for m the circular order, therefore, may be read as contemplating 
facilities to be given only to the Anglo-Indians and citizens of non Asiatic descent. 

Assuming however, that under the impugned order a section of citizens, 
other than Anglo Indians and citizens of non Asiatic descent, whose language is 
English may also get admission even then citizens, w hose language is not English, 
are certainly debarred by the order from admission to a School where English 
is used as a medium of instruction in all the classes Article 29 (2) ex fac\t puts 
no limitation or qualification on the expression 1 citizen " Therefore, the 
construction sought to be put upon clause 5 does not apparently help the learned 
Attorney General for even on that construction the order will contravene the 
provisions of Article 29 (2) 

The learned Attorney General then falls back upon two contentions to avoid 
the applicability of Article 29 (2) In the first place he contends that Article 
29 (2) does not confer any fundamental right on all citizens generally but guarantees 
the rights of citizens of minority groups by providing that they must not be dented 
admission to educational insUtutions maintained by the State or receiving aid out 
of State funds on grounds of religion, race, caste language or any of them and he 
refers us to the marginal note to the Article This is certainly a new contention 
put forward before us for the first time It does not appear to have been specifically 
taken in the affidavits in opposition filed m the High Court and there is no indication 
m the Judgment under appeal that it was advanced m this form before the High 
Court Nor was this point specifically made a ground of appeal in the petition 
for leave to appeal to this Court Apart from this the contention appears to us to be 
devoid of merit Article 29 (1) gives protection to any section of the citizens having 
a distinct language script or culture by guaranteeing their ngbt to conserve the 
same Article 30 ( 1 ) secures to all minorities, whether based on religion or language, 
the nght to establish and administer educational institutions of their choice Now 
suppose the State maintains an educational institution to help conserving the distinct 
language script or culture of a Section of the citizens or makes grants in aid of an 
educational institution established by a minority community based on religion or 
language to conserve their distinct language script or culture, who can claim 
the protection of Article 29 (2) in the matter of admission into any such institu 
lion f Surely the citizens of the very section whose language script or culture 
s^soOght to fee conserved by the institution or the citizens who belong to the very 
minority group which has established and is administering the institution, 
do not need any protection against themselves and therefore Article 29 (2) is not 
designed for the protection of this Section or this minority Nor do we see any 
reason to limit Article 29 (2) to citizens belonging to a minority group other than 
^the section or the mVonties referred to in Article 29 (1) or Article 30 (l), for the 
citizens, who do not 'belong to any minority group may quite conceivably need 
this protection just as jP uch as the citizens of such other minority groups If it 
is urged, that the citizen? 5 the majority group are amply protected by Article 
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15 and do not require the protection of Article 2g (2), then there are several' 
obvious answers to that argument The language of Article 29 {2) is wide and 
unqualified and may well cover all citizens whether they belong to the majority 
or minority group Article 15 protects all citizens against the State whereas the 
protection of Article 29 (2) extends against the State or an> bod> who denies the 
right conferred by it Further Article 15 protects all citizens against discrimi- 
nation generally but Article 29 (2) is a protection against a particular species of 
wrong namely denial of admission into educational institutions of the specified 
kind In the next place Article 15 is quite general and wide mi its terms and applies 
to all citizens, whether they belong to the majority or minority groups, and 
gives protection to all the citizens against discrimination by the State on certain 
specific grounds Article 29 (2) confers a special right on citizens for admission 
into educational institutions maintained or aided by the State To limit this 
nght only to citizens belonging to minority groups will be to provide a double 
protection for such c itizens and to hold that the citizens of the majority group 
have no special educational rights in the nature of a right to be admitted into an 
educational institution for the maintenance of which the> make contributions by 
way of taxes We see no cogent reason for such discrimination The heading 
under which Articles 29 and 30 are grouped together — namely Cultural and 

Educational Rights ” — is quite general and does not in terms contemplate such 
differentiation If the fact that the institution is maintained or aided out of State 
funds is the basis of this guaranteed right then all citizens, irrespective of whether 
they belong to the majority or mmont> groups, are alike entided to the protection 
of this fundamental right In view of all these considerations the marginal note 
alone, on which the Attorney General relies, cannot be read as controlling the plain 
meaning of the language in which Article 29 (2/ has been couched Indeed in 
The State of Madras v Snmathi Champ al. am Doratrajan 1 this Court has already held 
as follows 

It will be noticed that wh !e clause (1) protects the language script or culture of a section of 
the citizens clause (9) guarantees the furdamcntal nght of an individual citizen The nght 10 get 
admusion into any educational institution of the kind mentioned in clause (a) is a nght which an 
individual citizen has as a citizen and not as a member of any community or class of cit zens 
In our Judgment this part of the contention of the learned Attorney-General 
cannot be sustained 

The second part of the arguments of the learned Attorney-General hinges 
upon the word “ only ” to be found in Article 29 (2) His contention is that the 
impugned order does not deny admission to any citizen on the ground only of religion, 
race, caste, language or any of them He maintains with considerable emphasis 
that it is incumbent on the State to secure the advancement of Hindi which is 
ultimately to be our National language and he stresses the desirability of or even the 
necessity, generally acknowledged by educationalists for imparting education through 
the medium of the pupil’s mother tongue \\ e have had equally emphatic rejoinder 
froln learned counsel appearing for the different respondents Characterising the 
impugned circular as an unwarranted and wanton encroachment on the liberty 
of the parents and guardians to direct the education and upbringing of their children 
and wards reliance has been placed on the following observations of McReynolds, J , 
in Pierce v Society of Sisters of Holy Names* — 


1 (1951) 1 MLJ 6ai (1951) SCJ 313 
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4 Th- fundamental theory of liberty upon which all governments in this Union repose excludes 
any g i-ral power of the State to standardize its children by forcing them to accept instruction 
from p jblic teach-rs only Th- child is not the mere creature of the State , those who nurture him 
and dir'et his destiny have the right, coupled with the high duty, to recognize and prepare him for 
additional obligations 

It is also urged that the main, if not the sole, object of the impugned order is to 
discriminate against, and if possible to stifle the language of the Anglo-Indian 
Community in utter disregard of the constitutional inhibition It is pointed out 
that to compel the Anglo-Indian Schools to open parallel classes in any Indian 
language will not necessanly facilitate the advancement of the Hindi language 
for the language adopted for such parallel classes may not be Hindi. Further 
the opening of parallel classes in the same school with an Indian language as the 
medium of instruction while the pupils in the other classes are taught in English 
will certainly not be conducive to or promote the conservation of the distinct language, 
script or culture which is guaranteed by Article 29 (1) to the Anglo Indian Commu 
mty as a section of the citizens It is equally difficult, it is said, to appreciate why 
the salutory principle of imparting education through the medium of the pupil’s 
mother tongue should require that a pupil whose mother tongue is not English 
but is, say, Guzrati, should be debarred from getting admission only into an Anglo- 
Indian School where the medium of instruction is English but not from being 
admitted into a School where the medium of instruction is a regional language, 
say Konkam, which is not the mother tongue of the pupil The rival arguments 
thus formulated on both sides involve questions of State policy on education with 
which the Court has no concern The American decisions founded on the 14th 
Amendment which refers to due process of Law may not be quite helpful m the 
interpretation of our Article 29 We must, therefore, evaluate the argument of the 
learned Attorney General on purely legal considerations bearing on the question of 
construction of Article 29 (2) 

The learned Attorney General submits that the impugned Order does not 
deny to pupils who are not Anglo-Indians or citizens of non-Asiatic descent, 
admission into an Anglo Indian School only on the ground of religion, race, caste, 
language or any of them but on the ground that such denial will promote the 
advancement of the national language and facilitate the imparting of education 
through the medium of the pupil’s mother tongue He relies on a number of 
decisions of the High Courts, e g , Yusuf Abdul Aziz v State *, Sm Anjah Roy v 
State of West Bengal 11 , The State of Bombay v Narasu Appa Malt 1 * 3 , Srinivasa Ayyar V 
Sarasitalhi Ammal*, and Dattaraya Motiram More v State of Bombay 5 These decisions, 
it should be noted, were concerned with discrimination prohibited by Article 15 
which deals with discrimination generally and not with denial of admission into 
educational institutions of certain kinds prohibited by Article 29 (2) It may also 
be mentioned that this Court upheld the actual decision in the first mentioned 
Bombay case not on clause (i) but on clause (3) of Article 15 These cases, there- 
fore, have no direct bearing on Article 29 {2) The arguments advanced by tTie 
learned Attorney General overlook the distinction between the object or motive 
Underlying the impugned order and the mode and manner adopted therein lor 
achieving that object The object or motive attributed by the learned Attomcy- 

1 A I R 1951 Bom 470 53 Bom LR 736 4 {1951) a M UJ 649 A IJt 195a Mud 
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General to the impugned order is undoubtedly a laudable one but its validity has 
to be judged hy the method of its operation and its effect on the fundamental right 
guaranteed by Article 29 (2). A similar question of construction arose m the case of 
Punjab Province v Daulat Singh 1 . One of the question in that case was whether the 
provision of the new section 13- A of the Punjab Alienation of Land Act was ultra w res 
the Provincial Legislature as contravening sub-section (t) of section 298 of the 
Government of India Act, 1935, in that in some cases that section would operate 
as a prohibition on the ground of descent alone Beaumont, J , m his dissenting 
judgment took the view that it was necessary for the Court to consider the scope and 
object of the Act which was impugned so as to determine the ground on which such 
Act was based, and that if the only basis of the Act w as discrimination on one or more 
of the grounds specified m section 298, sub-section (1) then the Act was bad but 
that if the true basis of the Act was something different the Act was not invalidated 
because one of its effects might be to invoke such discrimmauon In delivering 
the Judgment of the Board Lord Thankerton at page 74 rejected this view in the 
words following 

Their Lordships are unable to accept this as the correct test In their view, it is not a question 
of whether the impugned Act is based only on one or more of the grounds specified in section 298, 
sub-section 1, but whether its operation may result in a prohibition only on these grounds The 
proper test as to whether there is a contravention of the sub-sccuon is to ascertain the reaction of the 
impugned Act on the personal right Conferred by the sub-section and while the scope and object 
of the Act may be of assistance in determining the efTect of the operation of the Act on a proper con- 
struction of its provisions if the effect of the Act so determined involves an infringement of such per- 
sonal right, the object of the Act, however laudable will not obviate the prohibition of sub section 1 
Granting that the object of the impugned order before us was what is claimed for 
it by the learned Attorney-General, the question soil remains as to how that object 
has been sought to be achieved Obviously that is sought to be done by denying 
to all pupils, whose mother tongue is not English, admission into any school were 
the medium of instruction is English Whatever the object the immediate ground 
and direct cause for the denial is that the mother tongue of the pupil is not English 
Adapting the language of Lord Thankerton, it may be said that the laudable 
object of the impugned order does not obviate the prohibition of Article 29 (2) 
because the effect of the order involves an infringement of this fundamental nght, 
and that effect is brought about by denying admission only on the ground of 
language The same principle is implicit in the decision of this Court in The 
State of Madras v Snmathi Champakam Dorairajan 1 There also the object 
of the impugned Communal G O was to advance the interests of educationally 
backward classes of citizens but, that object notwithstanding, this Court struck 
down the order as un-constitutional because the modus operandi to achieve that 
object was directly based "only on one of the forbidden grounds specified m the 
Article In our opinion the impugned order offends against the fundamental 
right guaranteed to all citizens by Article 29 (2) 

Re 2 — Coming to the second question as to whether the impugned order 
infringes any constitutional nght of Barnes High School, the learned Attorney- 
General contends that although any section of the citizens having distinct language, 
script or culture of its own, has under Article 29 (1) the right to conserve the same 
and although all minorities, whether based on religion or language, have, under 
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Article 30 (1), the right to establish and administer educational institutions of 
their choice, nevertheless such sections or minorities cannot question the power 
of the State to make reasonable regulations for all schools including a requirement 
that they should give instruction in a particular language which is regarded as the 
national language or to prescribe a curriculum for institutions winch it supports. 
Undoubtedly the powers of the State in this behalf cannot be lightly questioned 
and certainly not in so far as their exercise is not inconsistent with or contrary to 
the fundamental rights guaranteed to the citizens Indeed in the cases of Robert 
T Meyer v Stale of Nebraska 1 and August Bartels v State of Iowa 1 , the Supreme 
Court of the United States definite!) held that the State’s Police power m regard 
to education could not be permitted to override the liberty protected by the 14th 
Amendment to the Federal Constitution That is how those cases have been under- 
stood bv writers on American Constitutional Law [£« Cooley’s Constitutional 
Limitations Volume II, page 1 345 and Willis, page 64] The statutes impugned 
in these cases provided 

(1) That no person should teach am subject to an) person in any language 
other than the English language and 

(2) That languages other than English ma) be taught onl) after the pupil 
had passed the 8th grade 

A contravention of those two sections was made punishable In the first men- 
tioned case only the first part of the prohibition was challenged and struck down 
and m the second case both the provisions were declared invalid The learned 
Attorney-General informed us that in 29 States in U S A Legislation had made 
compulsory provision for English as the medium of instruction Those statutes 
do not appear to have been tested in Court and the Attorney-General cannot,, 
therefore, derive much comfort from the fact that 29 States have b) legislation, 
adopted English as the medium of instruction The learned Attorney-General 
also relies on the case of Ottawa Separate Schools Trustees v MacktllK That case 
does not help him either, because m that case the schools were classified as deno- 
minational purely on the ground of religion' They were not classified according 
to race or language It was contended that the kind of school that the trustees 
were authorised to provide, was the school where education was to be given in 
such language as the trustees thought fit Their Lordships of the Judicial Committee 
rejected this contention with the following observations — 

‘ Their Lordships are unable to agree with this view The ‘ kind ' of school referred to in 
sub-section 8 or section 79 is ,n their opinion the grade or character of school, for example, **a 
tprts school * , • a boys’ school ” or “ an infants’ school ’ and a ‘ kind ’ of school, within the 
meaning of that sub section is not a school where any special language is in common use ’ 

^Vhere, however, a minority like fhe Anglo-Indian Community , which is based, 
titter aha, on religion and language, has the fundamental right to conserv e its language,, 
senpt and culture under Article 29 (1) and has the right to establish and administer 
educational insututions of their choice under Article 30 (1), surely then there must 
e implicit in such fundamental right, the nght to impart instruction in their 
own institutions to the children of their own Community in their own 
mvguage To hold otherwise will be to deprive Article 29 (1) and Article 30 (1) 
°_ t ^ e S reater P ar ts of their contents Such being the fundamental right, the police: 
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power of the State to determine the medium of instruction must yield to this funda- 
mental right to the extent it is necessary to give effect to it and cannot be permuted 
to run counter to it 

We now pass on to Article 337 which is in Part WI under the heading Special 
Provisions relating to certain classes Article 337 secures to the Anglo-Indian 
Community to certain special grants made by the Union and by each State in res- 
pect of education The second paragraph of that Article provides for progressive 
ditninuit on of such grant until such special grant ceases at the end of ten years 
tram the commencement of the Constitution as mentioned in the first proviso to 
that Article The second proviso runs as follows — - 

Provided further that no educational >m tut on shall lr ent lied t rece e an grant under 
th«i Article unless at least fort per cent of the annual adro ss onj there n are made ava lab e to 
m'nberj of connn t e other than the \nglo-Indian Conmun 

It is clear, therefore that the Constitution has imposed upon the educational insti- 
tution run by the Anglo Indian Commumt) as a condition of such special grant, 
the dutv that at least 40 per cent of the annual admissions therein must be made 
available to members of communities other than the Anglo-Indian Community 
This is undoubtedly a constitutional obligation In so far as clause 5 of the im 
pugned order enjoins that no primary or secondary school shall from the date of 
tins order admit to a class where English is used as the medium of instruction 
any pupil other than the children of \nglo Indians or of citizens of non- 
Aisiatic descent it quite clearly prevents the Anglo-Indian schools including 
Barnes High School from performing their constitutional obligations and exposes 
them to the nsk of losing the special grant The learned Attorney General refers 
to clause 7 of the impugned order and suggests that the authorities of the Anglo- 
Indian Schools may still discharge their constitutional obligations by following 
the advice given to them in that concluding clause The proviso to Article 337 
does not impose any obligation on the Anglo Indian Community as a condition 
for receipt of the special grant other than that at least 40 per cent of the annual 
admissions should be made available to non Anglo Indian pupils The advice, 
tendered b\ the State to the Anglo-Indian Schools bv clause 7 of the impugned 
order, will if the same be followed necessarily impose an additional burden on 
the Anglo Indian Schools to which they are not subj"cted bv the Constitution 
itself The covering circular No SSN 2034 (ft) which wa issued on the same 
day throws out the cov ert hint of the possibility in consequence of the impugned 
order 0! some change "becoming necessary in die existing procedure lor the equi 
table distribution of the total grant among Anglo Indian schools although the 
impugned order was not intended to affect die total grant available for distnbu 
tion to Anglo Indian Schools under die Constitution If in the light of the covering 
circular clause 7 is to be treated as operative in the sense that a non-compliance 
with it will entail loss of the whole or part of this gram as a result of the change 
m the existing procedure for the equitable distribution then it undoubtedly adds 
to Article 337 of the Constitution a further condit on for the receipt by Anglo- 
Indian Schools of the special grant secured to them by that Article On the other 
hand, if clause 7 is to be treated merely as advice which may or may not be accepted 
or acted upon then clause 5 will amount to an absolute prohibition against the 
admission of pupils who are not Anglo-Indians or citizens of non Asiatic descent 
into Anglo-Indian Schools and will compel the authorities of such Schools to commit 
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a breach of their constitutional obligation under Article 337 and thereby 
forfe.t their constitutional right to the special grants. In either view of the 
matter the impugned order cannot but be regarded as unconsUtutional. In 
our opinion, the second question raised in these appeals must also, in view of Article 
337, be answered against the State 

The result of the foregoing disf-usuon is that these appeals must be dismissed 
and we order accordingly The State must pay the costs of the respondents 

• Appeal dismissed 


SUPREME COURT OF INDIA 


(Civil Appellate Jurisdiction ) 

Present — Mehr Chand Mahajan, Chief Justice, B K Mukherjea, Vivian 
Bose, N H Bhacwati and T L Venkatarama Ayyar , JJ 
Snmathi Ashalata Debi &. Others Appellants 

v 

Sn Jadu Nath Roy & Others Respondents. 

hlim hip it 1.' {L’gil Pro 'i ngs) Order, 1947 — Paragraph 4 (a) — Apbhsaiility — Application far 
ft restora wn of prop rt 's by the mortga purchasers on d faj.lt in payment of instalments ordered under the 
n-j> d r e pitted undrth B ngnl Mnylenders A t {X of 1940)— Order, dated 27 rt September, iq47. 
hs ding that threw is no d fault— ipp at to Calcu'ta H gh Cou t allow d on 27M April, 195°. holding that 
th re wit tefas't alt ord nag rt restoration of properties— Bulk of the properties ui Pakistan— Effect on 
ytnsi chon of Calcutta fTgh Court 

Oa a petition by the mortgagors under section 36 of the Bengal Money tenders Act (X of 1940) 
for reop rung of the mortgage-d-cree and personal decree a new decree was passed on 10th May, 
I9t3 fora sum of mo-t-ywh -h was directed to be paid bv the judgment-debtors to the decree- 
hot i rs in fifteen e ( ual annuli instalments Restoration of the properties purchased by the 
d-cre* hold vs to the judgm-nt-debtors was also ordered The High Court affirmed the decree 
Possession was delivered to the mortgagors on the 5th October, 1944 The mortgagees made appli 
cations to the Court of the Subordinate Judge at Alipore on 6th September 1946 and 18th April, 
*9J7 am ig for r* restoration of the properties alleging defaults in the payment of the instalment* 
due under the decree The Subordinate Judge rejected these applications by his order, dated the 
27th September, 1947, holding that there was no default An appeal was preferred to the High Court 
or Calcutta and was allowed on 27th April, 1950 The High Court held that a default had been 
committed by the mortgagors and ordered re restoration of the properties On appeal to the Supreme 
Court, it was contended that the bulk of the properties which were the subject matter of the 
new decree had gone to Pak»stan after the 26th January, 1950, being situated in East Pakistan and 
the High Court at Calcutta had after the 26th January 1950, no jurisdiction and power to determine 
the appe a ] and to pass an order relating to the immovable properties situated in foreign territories 
It was further urged that the order of re restoration was not appealable Negativing these con- 
tentions 


eld By reason of the fact that these proceedings were pending in the Subordinate Judge'* 
ourt at Alipore on 15th August, 1947, die High Court of Calcutta which had appellate or revtsional 
lCt '° n over *b al Court was prescribed to be the Court in which the appeal or the application 
3,1 \]^ V " l0a ln re ’?' ct of such proceedings would he, because the Subordinate Judge's Court 
- "th rC W3J 31 Court in which such proceedings could and should have been instituted 

C l ' u “ ul1 , *917 Vide paragraph 4 (2) of the Indian Independence (Legal Proceedings) 
deterrninc\he ** cannot contended that the High Court at Calcutta had no jurisdiction to 


cat oa^f a ‘ , f^' catl0ns f° r rc restoration of the properties to the mortgagees must be treated as appli 
^ ° f e * scut, 5n and orders on such applications for execution are appealable 
■ofth* * ra " rt rehearing the appellate Court was entitled to review the judgment 

— • m 1 ‘ '* 31: ‘ d'clare that h w» wron" and that the decree-holder was entitled to re resttv 
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raison The q„es uon whether he would be able to obtain possesx.cn cf the lsimovab’e properties 
was in fact foreign to rich an enquiry By appropriate proceedings in another jurisdiction he may 
be ab'- to do so , but this diScuIty could not be a deterrent to the H 4 h Court passing the 
necessary orders for re restoration cf the properties. 

On Appeal from the Judgment and Decree, dated the 27th April, 19^0, of the 
High Court of Judicature at Calcutta (Sen and Chunder, JJ ) in Appeal from 
Original Decree, No ig of 1948, anstng out of the Judgment and Decree dated 
the 27th September, 1947, of the Court of the Subordinate Judge, Third Court 
of Zillah 24-Parganns at All pore in Miscellaneous Judicial Case No 31 of 1947 

SJhmar Chase, Advocate, for the Appellants 

Bcrkxn Chandra Bsxaj 1 and R R Biszczs, Advocates, for the Respondents 
Nos. i, 2, 8 and 9 

The Judgment of the Court was delivered by 

Bhagwa'i, J — This is an appeal against the Judgment and Decree of the High 
Court of Judicature at Calcutta reversing the order of the Third Subordinate Judge, 
Alipore, dismissing the Respondents’ applications for re-restarauoa of certain im- 
moveable properties 

One Roraesh Chandra Achaiji Choudhurv ''deceased predecesso'-m interest 
of the Appellants borrowed on the 16th August 1918, Rs 1 60 000 and Rs y.ooo 
from the predecessors m-interest of the Respondent, under two deeds of mortgage. 
There being default in pavment of the mortgage amounts a suit to realise the mort- 
gage secunues was filed on the 10th March 1026 n the Third Subordinate Judge’s 
Court, Alipore A preliminary mortgage-decree for Rs 4,21 8ji 1-6 was pas,»d 
on the 4th Apnl, ig2g and a decree absolute for sale was passed on the 13th Sep- 
tember, 1939 The mortgaged properties were put up for sale in execution pro- 
ceedings m 1930 and the decree holders purchased the properties at auction sales 
on the 29th Februarv, 1932 and the 23rd April, 193^ for an aggregate amount 
of Rs 2 33 200 These sales were dull confirmed and the auction purchasers 
took delivers of possession of different items of propem on different dates between 
the 25th June, 1933 and the gth March, 1936 The decree-holders obtained on 
the 13th December, 1937 a personal decree under Order 34, Rule 6 of the Civil 
Procedure Code for the balance due to them, nz , Rs 3 30 903 This personal 
decree was also executed and 'one properties of the mortgagors were purchased 
by the decree-holders on the 8th August 1939 for Rs 3,899 and delivers of posses- 
sion of these properties was dulv given to them on the 6th July, 1940 

Kshitish Chandra A chary 1 Choudhury, since deceased, the predecessor in 
interest of the Appellants Nos 1 to 3 and Jyotish Chandra Acharya Choudhury, 
the App ellan t No 4, sons of the mortgagor filed on the gth December, 1940, a 
pennon under section 36 of the Bengal Money-lenders Act (Act X of 1940) for 
reopening the mortgage-decree and the personal decree By an order, dated the 
25th August, 1941 , the learned Subordinate* Judge reopened the decrees and on the 
10th May, 1943, passed a new decree for a sum of Rs. 3,76,324-12 4. The said sum 
was directed to be paid b' the judgment-debtors to the decree holders in fifteen 
equal annual mstalments He aLo directed the restoranon of the properties pur- 
-chascd by the decree-holders 

The present Respondents preferred, 00 the 19th June, 1943, an appeal to 
the High Court of Judicature at Calcutta and cross-objections were filed bv the 
said Kshitish Chandra Achaiji Choudhury and Appellant No 4 By their Judg- 
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meat and Decree, dated the 2gth June, 1944, the High Court affirmed the decree of" 
the Court below With some substantial variations and passed a new decree in 
favour of the mortgagors The mortgagees were ordered to put the mortgagors 
in possession of all the properties they had purchased in execution of the reopened 
decrees and render to them an account of the mesne profits of those properties 
from the 15th September, 1941 till they restored or relinquished possession to the- 
mortgagors of the collection papers of those properties The sum of Rs- 
3 . 76 , 3 a 4' I2 *6 was declared to be due by the mortgagors to the mortgagees and 
the mortgagors were to pay the same m twenty equal annual instalments the 
first of such instalments to be paid on or before the first anniversary of the date 
on which the mortgagees restored or relinquished possession or all the properties 
purchased by them in execution to the mortgagors or of the date on which they 
delivered to the mortgagors the collection papers as therein mentioned, which- 
ever date was later The mortgagors were to pay to the mortgagees the succes- 
sive annual instalments on or before the same date of the succeeding years on 
which the first instalment became payable and they were also to pay the annual 
retenue of the aforesaid properties that would become payable after they were 
restored to possession kist by fast, as they fell due, at least three days before the 
fast dates and file the challans in the Court below m proof of payment within 
ten days of the payments The road, public works and education cesses and rent 
due to the superior landlords were also to be paid similarly by the mortgagors 
and in default of payment of any one instalment or cesses or rent within the time 
prescribed, the mortgagees were entitled to get back possession of the said pro- 
perties from the mortgagors and in that event the sum of Rs 2,39,099 at which 
e mortgagees had purchased those properties would be balanced against the 
amount then due to them under the decree If thereafter any amount still 
remained due to the mortgagees under the decree they were entitled to apply in 
the Court below for a decree for the balance under Order 34, Rule of the Civil 
rocedure Code An inquiry was ordered into the mesne profits for the penod 
ttween the 15th September, 1941, till tile restoration of possessioiTtO the mort- 
gagors and the mortgagors were at liberty to set off the amount that might be 
ecree in their favour for mesne profits towards the instalment that fell due m 
e year in which the amount was declared by the Court below and the next suc- 
ceeding years till the said amount was wiped off 


ossession was delivered to the mortgagors on the 5th October, 1944 The 
e very of the collection papers was, however, given on the 28th March, 1945 
e mortgagors were alleged to have committed default in the payment of the 
uTth U1StaIment "fa'* was due in any event on the 28th March, 1947 and also 
that ^ a ^ a ^ TneDt revenue fast and the cesses which were due on or about 

t> V. j' C e mort S a gees therefore made applications in the Court of the'Third 
l cui a.*! 3 ' 6 r 31 ^ 1 P orc ° n the 6th September, 1946 and the 18th April, 
but onl h° j r r re rest0rallon °f the properties Several defaults were alleged 
. . . ^ V °, *«*• were pressed, one in regard to the payment of the second 
the Tv!* 601 'I ™ ° n March, 1947 and the other in regard to 

ymen o the revenue and the cesses of the Noakhah properties due also 
t, * earne d Subordinate Judge rejected these applications 

F Cr> September, 1947, holding that there was no default m 

C P a ^ Tntnt 0 revenue and cess and that the default m payment of the second 
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instalment though it had accrued was due to the wrongful acts of the decree- 
holders themselves and that the decree-holders were not entitled to take advan- 
tage of their own wrong An appeal was preferred to the High Court of Judi- 
cature at Calcutta The appeal was allowed on the 27th April, 1950 The High 
Court held that a default had been committed by the mortgagors and ordered 
re-restoration of the properties This appeal has been filed against that order 
of the High Court with certificate under \rticle 133 (1) (a) of the Constitution 

Shn S Ghosh, appearing for the Appellants before us, urged that the bulk 
of the properties which were the subject-matter of the new decree had gone to 
Pakistan after the 26th January, 1950, being situated in East Pakistan and the 
High Court at Calcutta had after the 26th January, 1950, no jurisdiction and 
power to determine the appeal and to pass an order relating to the immovable 
properties situated in foreign territories He further urged that the order of re- 
restorauon of the properties was not appealable and that in any event no default 
had been committed by the mortgagors 

In support of his first contention reliance was placed on Paragraph 4 (2) of 
the Indian Independence (Legal Proceedings) Order, 1947, which ran as under — 
“4 Notwithstand 05 the creation of certain new Provinces and the transfer of certain tern- 
lone* from the Province of Assam to the Province of Earl Bengal by ihe Indian Independence Act, 
•917 

fa) \ny appeal or appheauon for revision in respect of anv proceedings so pending in any 
such Court shall lie in the Court which would have appellate, or as the case may be, rev_jional 
jurisdiction over that Court if the nr >ceedings were instituted in tl at Court after tl appoi ed 
day " 

The appheauons for re-restoration of the properties were pending before the 
Third Subordinate Judge at Altpore on the 15th August, 1947 and they were saved 
by the provisions of Paragraph. 4 (1) which provided for the continuance m the 
same Court of these proceedings as if the said Act that is, Indian Independence 
Act, 1947, had not been passed But he contended that Paragraph 4 (2) did not save 
the appeal which had been filed by the mortgagees after the 1 5th August, 1 947 We 
cannot accept this contention of the Appellant Paragraph 4 (2) provid-d for appeals 
or applications for revision m respect of proceedings which were pending in the 
Courts after the 15th August, 1947 and laid down that these proceedings by way 
of appeal or applications for revision could lie in the Courts which would have 
appellate or revisional jurisdiction over that Court if the proceedings were insti- 
tuted in that Court after the 15th August, 1947 It was contended that for the 
purpose of this provision the words “ if the proceedings were instituted in that 
Court ” should be read as meaning “ if the proceedings could have been insti- 
tuted in that Court ” This certainly could not be the meaning, because by reason 
of the transfer of the territories no proceedings m respect of the properties which 
had gone to Pakistan could ever have been maintained after the 15th August, 
1947, in the Courts concerned The only construction which could be put upon 
this provision was that the Court having appellate or revisional jurisdiction over 
that Court would have such jurisdiction as if the proceedings had been instituted 
in that Court after the 15th August, 1947 For the purpose of the appellate or 
the revisional jurisdiction that Court had to be treated as the Court in which the 
proceedings could and should have been instituted and it goes without saying 
that if the proceedings could be treated as having been properly instituted in that 
•Court the only Court to which the appeal or the application for revision could be 
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was the Court which then had appellate or revisional jurisdiction over that Court 
In the case before us no proceedings could have been instituted m the Third Sub- 
ordinate Judge’s Court at Ahpore m respect of the properties which had gone to 
East Pakistan after the I5tn August 1947 But by reason of the fact that these 
proceedings were pending in that Court on the 15th August, 1947, the High Court 
of Calcutta which had appellate or revisional jurisdiction over that Court was 
prescribed to be the Court 1*1 which the appeal or the application for revision in 
respect of such proceedings would he, because that Court that is the Third 
Subordinate Judge s Court at Alipore was treated as the Court in which such 
proceedings could and should have been instituted after the 15th August, 1947 
Learned counsel for the Respondents drew our attention to the case of Tirlok 
Nath v Mott Ram & Others 1 In that case a suit for possession of land at place A 
was filed in Court at B in 1943 On the 15th August, 1947, the suit was pending 
before the Court at B which dismissed the suit in 1948 An appeal from the deci- 
sion was filed in the East Punjab High Court as the place B was included m the 
East Punjab On objection regarding jurisdiction of the High Court being taken 
on the ground that the land in suit was at A, now included in Pakistan, the High 
Court held that the suit being pending at place B on 15th August, 1947, appeal 
from the decision of that Court lay to the East Punjab High Court and not to Lahore 
High Court under Paragraph 4 (a) of the Indian Independence (Legal Proceedings) 
Order, 1947 This decision is on all fours with the case before us and we arc of 
the opinion that the contention urged on behalf of the Appellants is untenable 

The next contention of the Appellants is equally untenable The Calcutta 
High Court considered these applications as applications in the suit for a special 
remedy given under a special law and held that the rules of the Code of Civil Pro- 
cedure applied and an appeal lay against the orders because they were decrees 
within the definition of section 2 (2) of the Civil Procedure Code We cannot 
accept this reasoning These applications were in truth and in substance applica- 
tions for execution of the new decree which had been passed in favour of the mort 
gagors by the High Court on the 29th June, 1944 The only tiling competent 
to the mortgagees under the terms of the new decree was to apply for executions 
of the decree on default committed by the mortgagors and the applications 
made by the mortgagees m the Court of the Third Subordinate Judge at Alipore 
were really applications for execution of the decree though not couched in the 
proper form and could be treated as such If they were treated as such it is clear 
that the orders passed on such applications for execution were appealable and 
no objection could be sustained on the ground that no appeals lay against these 
orders Treating these applications therefore as applications for execution we 
sec no substance m this contention of the Appellants 

If the matter is approached in this way no objection could be urged by the 
Appellants against the decision of the High Court The executing Court could 
not go behind the decree and it is clear on the facts that default was committed 
y t ic mortgagors both in regard to the payment of the revenue and the cess as 
also the second instalment under the new decree 

The contention which was therefore urged on behalf of the Appellants that 
ere was no default committed by the mortgagors also could not be sustained 
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The High Court of Judicature at Calcutta was therefore rightly seized of 
the appeal and it had jurisdiction to decide whether the mortgagors had com- 
mitted default in carrying out the terms of the new decree The appeal being a 
mere rehearing the appellate Court was entitled to review the judgment of the 
trial Judge and declare that it was wrong and that the decree holder was entitled 
to re restoration The question whether he would be able to obtain possession 
of the immovable properties in fact was foreign to such an enquir> B> appro- 
priate proceedings in another jurisdiction he may be able to do so , but this diffi- 
culty could not be a deterrent to the High Court passing the neccssar> orders for 
re- restoration of the properties 

The appeal therefore fails and must stand dismissed There will be no order 
as to costs 

■ - ■ • Appeal dismissed 


SUPREME COURT OF INDIA 

[Civil Appellate Jurisdiction ] 

Present — Mehr Chand M aha jam Chief Justice, B K. Mukherjea, Vivian 
Bose, IS H Bkacwati and T L. \ enkatarasca Ayyar, JJ 
T C Basappa Appellant* 

v 

T Nagappa and another Respondents 

Cnst jt-an of Mestizo) A'tiaes 225 and 3 i—S^pt — Ir^rfirtnet tj tinnrg anti of cexuc ran — 
— Grounds — D ei non of Ete-tian Tnhanal — When can he quashed hj uni of certiorari 

Th- laanag** used 10 Articles 32 and 226 of our Consutution u very wide and the powers of 
the Suprem* Court aj well as of all the Hi;h Coins 10 India extend to issuing of orders writs or dirrc 
tisas in -Jading writs in the nature of hob is corpus nni»ni fu aarrsr-o prohibiuon and certioren 
as may be coos dered necessary for enforcement of the fundamental rights and in the case of the H-gh 
Courts for other purposes as we 1 In view of the express provisions cf our Const: tut cn we need 
not now look back to the early history or the procedural techmcaliues of these wr ts in Ecgti_h law, 
nr f 1 o?p t- J bv any diif rca e or Chang- of opuhoa cxp-essed in particular cas-s by English 
Judges. 

One of the fundamental principles in regard to the issuing of a writ of cn nan is that the writ 
can b- availed of on y to remove or adjudica c on the valid ly of judicial acts The expression 
“judicial acts’ includes the exercise of quasi judicial functions by administrative bodies or other 
authorities or persons obliged to exercise such functions and is used in contrast with what are 
purely min isterial acts. 

The second essential feature of a wnt of certiorari is that the control which is exercised through 
it over judicial or quasi judicial tribunals or bodies is not in appellate but supervisory capacity In 
granting a wru of certiorari the superior Court does not exercise the pow ers of an appellate tribunal 
It docs not review or re weigh the evid-ncc upon which the determination of the inferior tribunal 
p j-plrts to b based It demolishes the order which it considers to be without jurisdiction or 
palpably erroneous but does not substitute its own mews for those of the inferior tribunal The 
offending order or proceeding so to say is put out of the way as one which should not be used to the 
detriment of any person. 

Cntiaran may and is generally granted when a Court has acted without or in wmi of its jun— 
diction. Toe want of junsdictioi may arise from the nature of the subject matter of the proceeding 
or from the absence of some prel imin ary proceeding or the Court itself may not be legally conshtu 
tuted or suffer from certain disability by reason of extraneous circumstances When the jurisdiction 
or the Court depends upon the existence of a collateral fact, the Court cannot b> a wrong decision 
of the fact give it jurisdiction which it would not otherwise possess 
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A tribunal may be competent to enter upon an enquiry but in mating the enquiry it may act 
in distant disregard of the rotes of procedure or where no particular procedure is prescribed it may 
violate the principles of natural justice A vnt of certiorari may be available in such cases An 
error ia the decision or d'tenuination itself may also be amenable to a writ of certiorari but u must 
be a manifest error apparent on the face o f the proceedings eg, when it is based on clear 
ignorance or disregard of the provisions of the law 

In the circumstances of the instant case it was found that the Judges of the Mysore High Court 
were not r ght in holding that sufficient and proper grounds existed for the issue of certiorari and 
the writ issued by the High Court quashing the proceedings of the Flection Tribunal was therefore 
vacated 

Appeal from the Judgment and Order, dated the mh January, 1 954, of the 
High Court of Judicature of Mysore in Civil Petition No 29 of 1953 quashing 
the order of the Election Tribunal, Shimoga, dated the 15th January, 1 953, m 
Shimoga Election case No 1 of 1952-53 

K S Krtshnaswamt Iyengar Senior Advocate, K S Venkataranga Iyengar, and 
M $ K Iyengar , Advocates, for Appellant 

Dr Bakshi Tek Chend Senior Advocate, R Ganapathy Iyer and M S K Sastrt 
Advocates with him, for Respondent No 1 

C R Daphtary, Solicitor General for India, Jtndra Lai , Poms A Mehta md P G 
Gokhale Advocates with him, for Respondent No 3 
The Judgment of the Court was delivered by 

Mukherjea, J — -This appeal is directed against a Judgment of aDivison Bench 
of the Mysore Court, dated the nth January, 1954 by which the learned 
Judges granted an application, presented by the respondent No 1 under Article 
226 of theConstituUon, and directed a writ of certiorari to issue quashing the proceed- 
ings and order of the Election Tribunal, Shimoga, dated the 15th January, 1953* 
in Shimoga Election Case No 1 of 1952 53 

Tbe facts material for purposes of this appeal may be bnefly narrated as 
follows The appellant and respondent No r as well as eight other person, who 
figured as respondents 2 to g in the proceedmg before the High Court, were duly 
nominated candidates for election to the Mysore Legislative Assembly from Tan 
Lerc Constituency at the general election of that State held in January, 1952 Five 
of these nominated candidates withdrew their candidature within the prescribed penod 
and the acutal contest at the election was between the remaining five candidates 
including the appellant and respondent No i The polling took place on the 
4th January, 1952 and the votes were counted on the 26th of January following 
As a result of the counting the respondent No 1 was found to have secured 8,093 
votes which was the largest in number and the appleUant followed him closely 
having obtained 8 059 votes The remaining three candidates, who were respon- 
dents 2, 3 and 4 before the High Court, got respectively 6,239, 1,644 and 1,142 
votes The Returning Officer declared the respondent No 1 to be the successful 
candidate and this declaration was published in the Mysore Gazette on the nth 
February, 19^2 The respondent No 1 lodged his return of election expenses 
with the necessary declaration some time after that and notice of this return was 
published on the 31st March, 1952 The appellant thereafter filed a petition 
before the Election Commission, challenging the v ahdity of the election, inter aha 
on the grounds that there was violation of the election rules in regard to certain 
matters and that the respondent No 1 by himself or through his agents were guilty 



basappa v KAQAPpA (Alukherjea, J ) 


697 


3954] 

of a number of major currupt practices which materially affected the result of 
the election The petitioner prayed for a declaration that the election of 
respondent No 1 was void and that he himself was duly elected This petition, 
which bears date, loth of Apnl, 1932, was sent by registered post to the Election 
Commission and was acutally received by the latter on the 14th of Apnl following 
The Election Commission referred the matter for determination by the Election 
Tnbunal at Shimoga and it came up for heanng before it on the 2 3 th of October, 
1952 On that date the appellant filed an application for amendment of the peti- 
tion, heading it as one under Order 6 Rule 17 of the Civil Procedure Code and 
the only amendment sought for, was a modificauon of the prayer clause by adding 
a prayer for declaring the entire election to be void It was stated at the same 
time that in case this relief could not be granted the petmoner would, m the alter- 
native pray for the relief originally claimed b\ him namely that the election of 
respondent No I should be declared to be void and the petitioner himself be held 
to be the elected candidate at the election Despite the obj“ction of respondent 
No i, the Tnbunal granted this prayer for amendment The heanng of the 
case then proceeded and on the averments made by the respective parties, as many 
as 27 issues vs ere framed Of them issues Nos 1 5 6 11 12 and 14 are material 
for our present purpose and they stand as follows 

(1) Has there been infringement of the rules m taure 1 ihe t rre cf f otrtnenf errent of poll by 
t aoi of the fact that polling at Booth No 1 f r Aji mp r feed al Ajan pur to lake place at 
6 A u did not really commence unlit about halt act h ur ta er as »t eged ut Para 4 of tl e 
-peuuon ’ 

(V) Did the nt respondent hire and procure a mo n r hur wh rh w-i a le-vice bus 
running b'tween Tank ere and Hwyur bdon«* e to ore Aimed Jan as all -grd in Para 1 of the 
tut of particulars and thereby commit the corrupt rrac ice re rr d o n t 

(6 Did the 1st respondent take the a satarcc cf a n m er if Government servants to 
further the prospects of his election as aLeged n Para 1 ol il t L11 of r r culars 

In) Is the return of election expenses ltd? d I > the it esp ndent false in material 
•particulars and has the isi respondent omitted t incl de in tie reium if elect on exper es, 
expenses incurred by h in in connect on with tie Hret cn vhtci ueuld eas ly extC’ d ike 
sanctioned limn ofRs 5 000 as per particular* s ated n Para 7 of ite 1 it cf pan c lars > 

(12) Has the election of the 1 st respondent Leen procured a d Irduced bv the said 
corrupt practices with the result that the election has leen main tally art card 

(14) Would the pctiuoner have obw tied a major ty o' - \o es had it not been for the 
aforesa d corrupt and illegal practices on the part of the firs espondent * 

The Tribunal by a majority of 2 to 1 found all these issues in favour of the 
petitioner and against the respondent \o 1 and on the strength of their findings 
on these issues, declared the election ol respondent No 1 to be void and the 
peotioner to have been duly elected The judgment of the Tnbunal is dated 
the 15th of January, 1953 On the 5th February 1953 the respondent No 1 
presented an application before the Mysore High Court under Article 226 of the 
Constitution praying for a wnt or direction in the nature of certiorari cabins for 
the records of the proceeding of the ElecUon Tnbunal m Election Petition No 
r of 1952 53 and quashing the same including the order pronounced bv the 
Tnbunal as mentioned above This application was heard by a Division Bench 
■consisting of Medappa, C J , and Balaknshnaiya, J and by their judgment dated 
the 1 1 th January, 1954, the learned Judges allowed the petition of respondent No 
I and_directed the issue of a vrat of-«rf»wi_as- prayed for — It is against this 
judgment that the appellant has come up to this Court on the strength of a 
•certificate granted by the High Court under Articles 132 (1) and 133 (1) (e) of 
she Constitution 
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The substantial contention raised by Mr Ayyangar, who appeared in support of 
the appeal, is, that the learned Judges of the High Court misdirected themselves 
both on facts and law, m granting certiorari in the present case to quash the deter- 
mination of the Election ( Tnbunal It is urged, that the Tribunal in deciding 
the matter in the way it did did not act either without jurisdiction or in excess of 
its authority, nor was there any error apparent on the face of the proceedings which 
could justify the issuing of a wnt to quash the same It is argued by the learned 
counsel that, what the High Court has chosen to descnbe as errors of jurisdiction, 
are really not matters which affect the competency of the Tribunal to enter 
or adjudicate upon the matter in controversy between the parties and the 
reasons assigned by the learned Judges in support of their decision, proceed upon 
a misreading and misconception of the findings of fact which the Tribunal 
arrived at Two points really arise for our consideration upon the contentions 
raised in this appeal The first is, on what grounds could the High Court, 
in exercise of its powers under Article 5226 of the Constitution, grant a wnt 
of certiorari to quash the adjudication of the Election Tribunal 7 The second is, 
whether such grounds did actually exist in the present case and are the High 
Courts finciings on that point proper findings which should not be disturbed in 
appeal 7 

The principles upon which the superior Courts in England interfere by issuing 
writs of certiorari are fairly well known and they have generally formed the basis 
of decisions m our Indian Courts It is true that there is lack of uniformity even 
in the pronouncements of English Judges, with regard to the grounds upon which 
a wnt or as it is now said, an order of certiorari , could issue, but such differences 
of opinion are unavoidable in judge-made law which has developed through a long 
course of years As is well known, the issue of the prerogative writs, within which 
certiorari is included, had their origin in England in the King’s prerogative power 
of superintendence over the due observance of law by his officials and Tribunals. 
The wnt of certiorari is so named because in its original form it required that the King 
should be “ certified of” the proceedings to be investigated and the object was to 
secure by the authority of a superior Court, that the jurisdiction of the inferior 
Tribunal should be properly exercised 1 These principles were transplanted to 
other parts of the King’s dominions In India, during the British days, the three 
chartered High Courts of Calcutta, Bombay and Madras were alone competent 
to issue writs and that too within specified limits and the power was not exercisable 
by the other High Courts at all “ In that situation ” as this Court observed in 
Election Conimssion, India v Saka Venkata Subba Rao * 


‘ the makers or the Constitution having decided to provide for certain basic safeguards 
or the people in the new sec up which they called fundamental rights, evidently thought 
necessary to provide also a quick and inexpensive remedy for the enforcement of such rights 
»n fin ing that the prerogative writs which the Courts in England had developed and used 
ever urgent necessity demanded immediate and decisive interposition, were peculiarly suited 
lor the purpose they conferred in the St a tes* sphere, new and wide powers on the High Courts of 
“suing net ons orders or writs primarily for the enforcement of fundamental rights the power 
o issue such d recuons, * for any other purpose* being also included with a view apparently to 
p Ce , * e \ Courts id this country m somewhat the same position as the Court of King * 
bench in England 
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The language used in Articles 32 and 226 of our Constitution is very wide and 
the powers of the Supreme Court as well as of all the High Courts in India extend 
to issuing of orders, writs or directions including writs in the nature of habeas corpus , 
mandamus, quo warranto, prohibition and certiorari as may be considered necessary for 
enforcement of the fundamental rights and in the case of the High Courts, for other 
purposes as well In view of the express provisions in our Constitution we need 
not now look back to the early history or the procedural technicalities of these 
writs in English law, nor feel oppressed by any difference or change of opinion 
expressed in particular cases by English Judges We can make an order or issue 
a writ in the nature of certiorari m all appropriate cases and in appropriate manner, 
so long as we keep to the broad and fundamental principles that regulate the exer- 
cise of jurisdiction in the matter of granting such writs m English law 

One of die fundamental principles in regard to the issuing of a writ of certiorari , 
is, that the wnt can be availed of only to remove or adjudicate on the validity of 
judicial acts The expression “judicial acts ” includes the exercise of quasi- 
judicial functions by administrative bodies or other authorities or persons obliged 
to exercise such functions and is used m contrast with what arc purely minis- 
terial acts Atkin, L J , thus summed up the law on this point in Rex v Electricity 
Commissioners 1 2 * 

“Whenever any body or per > on. having legal authority to determine questions affecting the 
rights of stlhj*eU and hiving the duty to act judicially act in excels of their legal authority they ary 
iubj-ct to the controlling jurisdiction of King s Bench D vision exercised in these writs 
The second essential feature of a wnt of certiorari is that the control which is exercis- 
ed through it over judicial or quasi judicial tnbunals or bodies is not in an appel- 
late but supervisory capacity In granting a wnt of certiorari the supenor Court 
does not exercise the powers of an appellate tribunal It does not review or re- 
weigh the evidence upon which the determination of the inferior tnbunal purports 
to be based It demolishes the order which it considers to be without junsdiction 
or palpabl> erroneous but does not subsutute its own views for those of the tnfenor 
tnbunal The offending order or proceeding so to say is put out of the way as one 
which should not be used to the detriment of any person* 

The supervision of the supenor Court exercised through vvnts of certiorari goes 
on two points, as has been expressed by Lord Sumner m King v J\ at Bell Liquors, 
Limited 1 One is the area of inferior junsdiction and the qualifications and con- 
ditions of its exercise , the other is the observance of law in the course of its exer- 
cise These two heads normally cover aU the grounds on which a wnt of certiorari 
could be demanded In fact there is little difficulty in the enunciation of the 
pnnciples , the difficulty really arises in applying the pnnciples to the facts of a 
particular case 

Certiorari may and is generally granted when a Court has acted without or 
in excess of its jurisdiction The want of jurisdiction may arise from the nature 
of the subject-matter of the proceeding or from the absence of some preliminary 
proceeding or the Court itself may not be legally constituted or suffer from certain 
disability by reason of extraneous circumstances 4 When the jurisdiction of the 
Court depends upon the existence of some collateral fact, it is well settled that the 


1 LR. (1924) 1 KB 171 at 205 

2 Vide Per Lord Cairns in Walthall s Oner 

seers v London and North- Western Railway Compary, 

(1878} LR. 4 AC 30, 39 


3 LR (1922) 2 AC 128 156 

4 Vide Halsbury, 2nd edition, Vol IX, 
page 880 
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Court cannot by a wrong decision of the fact give it jurisdiction w Inch it would not 
otherwise possess 1 2 

A tribunal may be competent to enter upon an enquiry but in making the 
enquiry it may act in flagrant disregard of the rules of procedure or where no parti- 
cular procedure is prescribed, it may violate the principles of natural justice. 
A wnt of certiorari may be available in such cases An error in the decision or 
determination itself may also be amenable to a wnt of certiorari but it must be a 
manifest error apparent on the face of the proceedings, eg, ivhen it is based on 
clear ignorance or disregard of the provisions of law In other words, it is a patent 
error which can be corrected by certiorari but not a mere wrong decision. The 
essenLal features of the remedy by way of certiorari have been stated with remark- 
able brevity and clearness by Morris, L J , in the recent case of Rex v Northumberland 
Compensation Appellate Tribunal * The Lord Justice says 

It is pla rt that e rt >ran will not ou* as the cloak of an appeal in disguise It does not he m 
ord r to bring up an order or d*cwan for rehearing of th- issue raised m the proceedings. It exists 
to c jrre t error of U v wh-n revealed on the face of an order or decision or irregularity or absence 
of or excess of jurisdiction when shown ” 

In dealing with the powers of the High Court under Article 226 of the Constitu- 
tion this Court has expressed itself in almost similar terms 3 and said 

Such writs as are referred to id Arocle 326 are obviously intended to enable the High Court 
to issue them m grave cases where the subordinal* tribunals or bodies or officers act wholly without 
junsdict on or in excess of it or in violation if thi principles of natural ju tic-, or irfuse to exercise 
a jurisdiction vested in them or there is an error apparent on the face of the record and mch act, 
<vnu ton error or exc*ss has mu'ted in manifest injustice However expensive the jurisdiction may 
be it seems to us that it is not so wide or large as to enable the High Court to convert itself into a 
Co a I of appeal aid examine for itself the correctness of the decision impugned and decide what 
is the Droper view to be taken or the order to be made * 

These passages indicate with sufficient fullness the general principles that govern 
the exercise of jurisdiction in the matter of granting writs of certiorari under Article 
226 of the Constitution 


We will now proceed to examine the judgment of the High Court and see 
whether the learned Judges were right in holding that sufficient and proper grounds 
existed for the issue of certiorari in the present case 

The grounds upon which the High Court has granted the wnt have been 
placed m the judgment itself under three heads The first head points out in 
what matters the Election Tnbunal acted without jurisdiction It is said, in this 
connection, that the Tnbunal had no jurisdiction to extend the penod of limita- 
tion for the presentation of the election petition and it had no authority also to allow 
the petitioner’s pra>er for amendment and to hear and dispose of the case on the 
basis of the amended petition The second head relates to acts m excess of juris- 
diction The Tnbunal, it is said, acted in excess of jurisdiction in so far as it went 
into and decided questions not definitely pleaded and put in issue, and not only 
did it set aside the election of respondent No 1 but declared the petitioner to have 
been duly elected, although there was no definite finding and no proper materials 
for arriving at a finding, that the petitioner could secure more votes than rcspon- 
dent No 1 but for the corrupt practices of the latter 


1 Vide Banbury v Fuller, (1854) L R 9 Exch 
1,1 ' R V /v one Tax Special purposes Com 
tmssumtrs < t g3 3 ) £ R a , <£ B D 313 

2 L.R. (1952) 1 K 3 338 at 357 


3 Vide leerappa F ilia l v Raman & Raman, 
Lid, (i 9j s) iMLJ 806 (1952) S CJ a6r : 
(1952) S C.R.583 at 394 (SC) 
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The third head purports to deal with errors apparent on the face of the record 
These apparent errors, according to the High Court, vitiated three of the material 
findings upon which the Tribunal based its deicision These findings relate to 
the commencement of polling at one of the polling booths much later than the 
scheduled time, the respondent No i’s obtaining the services of a Government 
servant to further his prospects of election and also to his lodging a false return of 
expenses We will take up these points for consideration one after another 

As regards absence of jurisdiction the High Court is of opinion that the 
Tribunal acted without jurisdiction, first m extending the period of limitation m 
presentation of the election petition and secondly m allowing the petitioner’s prayer 
for amendment and dealing with the case on the basis of the amended petition 
The view taken by the High Court seems to be that under the Representation of 
the People Act (hereinafer called “ The Act ”), no power is given to the Election 
Tribunal to condone the delay, if an election petition is presented after the period 
prescribed by the rules, nor is it competent to allow an amendment of the petition 
after it is presented, except in the matter of supplying further and better parti* 
culars of the illegal and corrupt practices set out in the list annexed to the petition* 
as contemplated by section 83 (3) of the Act 

Assuming, though not admitting, that the propositions of law enunciated by 
the learned Judges are correct, we do not think that they at all arise for considera- 
tion on the actual facts of the present case As regards the first matter, the elec- 
tion petition, as stated above, was despatched by the petitioner by registered post 
to the Election Commission on the nth of April, 1952 and it reached the Commis- 
sion on the 14th of April, following We may take it therefore that 14th of Apnl 
was the date when the election petition could be deemed to have been presented 
to the Election Commission under section 81 (2) {b) of the Act Under rule 119 
of the Election Rules framed under the Act, an election petition against a returned 
candidate is to be presented at any time after the publication of the name of such 
candidate under section 67 of the Act, but not later than 14 days from the date 
of publication of the notice in the official gazette under the rule 113, that the re- 
turn of election expenses of such candidate and the declaration made in respect 
thereof have been lodged with the Returning Officer It is not disputed that this 
notice of the return of election expenses was published in the Mysore Gazette on 
the 31st of March, 1952 and the petition therefore was just in time as it was presented 
wroVir <rmf nuC I'ctttrr tftarr nf ohyir itunr ohrf ukrtr Ifihr HgiV £burC swam' tU iVhrat 
that in computing the period of 14 days the date of publication is to be included 
This seems to us to be an unwarrantable view to take which is opposed to the 
ordinary canons of construction Dr Tek Chand appearing for the respondent 
No 1 plainly confessed his inability to support this view and we must hold there- 
fore that there is no question of the Tribunal’s entertaining the election petition 
after the prescribed period in the present case 

Coming now to the question of amendment, the High Court, after an elaborate 
discussion of the various provisions of the Act, came to the conclusion that the 
Election Tribunal which is a special Court endowed with special jurisdiction has 
no general power of allowing amendment of the pleadings, and that the express 
provision of section 83 (3) of the Act, which empowers the Tribunal to allow amend- 
ments with respect to certain specified matters, impliedly excludes the power oF 
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allowing general amendment as is contemplated by Order 6, rule 17 of the Civ 3 
Procedure Code Here again the discussion embarked upon by the High Court 
seems to us to be unnecessary and uncalled for The only amendment applied for 
by the petitioner was a modification in the prayer clause by insertion of an alter- 
native prayer to the original prayer in the petition No change whatsoever was 
sought to be introduced m the actual averments in the petition and the original 
prayer which was kept intact was repeated in the application for amendment 
The alternative prayer introduced by the amendment was not eventually allowed 
by tbe Tribunal which granted the prayer of the petitioner as it originally stood 
In these circumstances the mere fact that the Tribunal granted the petitioner’s 
application for amendment becomes altogether immaterial and has absolutely 
no bearing on the actual decision in the case We are unable to hold therefore 
that the Tribunal acted without jurisdiction m respect to either of these two matters 
The High Court has held that the Tribunal acted in excess of its jurisdiction 
w entering into certain questions which are not covered by the pleadings of the 
parties and not specifically put in issue The other act m excess of its authority 
committed by the Tribunal according to the High Court, is, that it declared the 
petitioner to be a duly elected candidate on a mere speculation although it did 
not find and had no materials to find that the petitioner could secure more votes 
than the respondent No 1 On the first point the learned Judges have referred 
only to the allegation of corrupt practice made by the appellant, regarding the 
hiring and procuring by the respondent No 1, of 3 motor bus belonging to Ahmed 
Jan for transporting his voters to the polling booths The issue framed on dm 
point 15 issue No 5 which is worded as follows 

D d the first respondent hire and procure a mot ir bus which was a --rvice bus running bctwrra 
TanVere and Hunyur belonging to one Ahmed Jac as alleged in paragraph i of the list of particulars 
and thereby commit the corrupt practice referred to in it ? ’ 

The Tribunal found that the hiring of the bus by respondent No I was not 
proved, but it vvas proved that the first respondent did procure the service bus of 
Ahmed Jan, who was acting as his agent, for conveying his voters The Tribunal 
further found that even if Ahmed Jan was not an agent of the first respondent, as 
he was actually carrying the voters of the latter from Gowrapur to Sollapur in a 
bus, which bore the first respondent’s election symbol, with his knowledge and 
connivance, tbe first respondent must be held guilty of the corrupt practice 
in question The High Court says that as it was nowhere alleged in the petition 
that Ahmed Jan was an agent of respondent No i or that he was carrying the 
voters with his connivance, the Tribunal must be held to have acted in excess of 
its jurisdiction in going into matters which were not definitely pleaded We do 
not think that this view of the High Court can be supported In paragraph 8 
of the petiuon the appellant definitely stated that the first respondent by himself 
and through his agent committed major corrupt practices, one of which was the 
hinng or procuring of Ahmed Jan’s motor bus The Tribunal found, on a con- 
s deration of the evidence adduced in the case, that the motor bus was procured by 
the first respondent asd his conduct m this respect as disclosed by the evidence, 
showed that his VotersVwere being earned by Ahmed Jan with his knowledge and 
connivance It may b* pointed out that in paragraph 9 of the petition the peti- 
tioner clearly stated that\the corrupt practices were committed by respondent No j, 
or a S cn ts, or b> several persons with his knowledge and connivance. The find- 
ing o the Tribunal amvXd at on this point is a finding of fact based on evidence 
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adduced by the parties and it is not m am way outsice the pleadings or incon* 
sistent therewith 

The other ground put forward by the High Court that the Tribunal exceeded 
its jurisdiction in declaring the appellant to be the duly elected candidate, although 
it had no materials to come to the conclusion that he could have secured more 
votes than respondent No i but for the corrupt practices committed b\ the latter, 
seems to us to be without substance It appears that the learned Judges did not 
properh advert to the findings armed at on this point by the Election Tribunal 
The petitioner, it may be noted, got onl\ 34 votes less than the respondent No J 
The Tribunal has found that the bus of Ahmed Jan which was procured b\ res. 
pondent No 1, did carry to the polling booths about 60 voters m two trips and m 
the circumstances of the case it could be legitimately presumed that the majority 
of them did vote for respondent No 1 If the votes of at least 40 or 50 of these 
persons be left out of account as being procured b' corrupt practice of ttie first 
respondent, the latter 5 majority b\ 34 votes would be completelv wiped out and 
the petitioner would gam an undisputed majontv In paragraph 33 of its judg» 
ment the Tribunal states as follows 

Hence on the 14 th issue we hold that the jvtitin r woj d ha e obtained a mi onty of 
votes had it not been for the aforesaid corruot practices on the par of ihe first respond -nt 
Thus the finding is there and there is eviderce in support of it. Whether it is right 
or wrong is another matter and it ma\ be that the view taken b\ the dissenting 
member of the Tribunal was the more proper but it cannot be said that the Tnbu- 
nal exceeded its jurisdiction in dealing with this matter 

\\ e now come to what the High Court has described ~s errors apparent on the 
face of the record These errors according to the High Court, appear in respect 
of three of the findings arrived at by the Tribunal The first of these findings 
relates to the time when the polling at Booth No 1 at \jjampur commenced on 
the date of election The Tribunal has held that the time fixed by notification 
was 8 a si in the morning but the polling did not commence till a 3 minutes after 
that and the result was that a number of voters went away It is said that some 
of these voters would m all probability have voted for the appellant and aj there was 
a difference of onlv 34 votes between him and the respondent No 1 the results of 
the election have been materially affected bv this irregularity or violation of the 
election rules There was evidence undoubtedlv to show that some of the voters 
went away as the polling did not commence at the scheduled tune but the exact 
number of these persons is not known and there could not be anv positive evidence 
to show as to how many of them would have voted Tor the appellant. If the Tri- 
bunal had on the basis of these facts alone declared the app ellan t to be the duly 
elected candidate holding that he could have secured more votes than respondent 
No 1 obviously this would have been an error apparent on the face of the record 
as such conclusion would rest merely on a surmise and not h i n g else. The Tribunal, 
however discussed this matter onlv in connection with the question as to whether 
the violation of any statutory rule or order m the holding of election did materially 
affect the result of the election which would entitle the Tribunal to d“dare the 
election of the returned candidate to be void under section 100 (2) (c) of the 
Act. This the Tribunal was competent to do under the provisions of the Act 
and in doing so it could take into consideration the circumstances and probabilities 
of the case But as w e hav e stated already, the Tribunal declared the app"Uaat 
-to be duly elected upon the specific finding that, but for the corrupt practice of 
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respondent No 1 m the matter of procuring the semce bus of Ahmed Jan, the 
appellant would have got majority of the votes We cannot say that this is an 
error apparent on the face of the record which would entide the High Court to 
interfere by writ of certioran 

As regards the other two findings, one relates to the receiving of assistance from 
Paramesshwarappa who is a Patel, by respondent No 1 in furtherance of his pros- 
pects of election The High Court does not dispute the facts alleged by the appel- 
lant that Paramesshwarappa accompanied the first respondent and actually canvass- 
ed at several places and that be openly canvassed at one polling booth on the 
polling day The learned Judges say that even if these facts are believed, they only 
establish that Paramesshwarappa canvassed for the petitioner but that would 
not amount to respondent No i*s taking assistance from him This does not 
seem to us to be a proper view to take There was allegation by the appellant 
of the respondent No x’s taking assistance from a Government servant within the 
meaning of section 123 (8) of the Act In proof of the allegation evidence was 
given of the facts mentioned above If from these facts which were found to 
be true the Tribunal drew the conclusion that there had been an assistance taken 
from a Government servant which would come within the purview of section 123 
(8) of the Act, it is impossible to say that this is an error apparent on the face of 
the record 


The remaining finding relates to the allegation of the petitioner that the res- 
pondent No J in his return of election expenses omitted to include several items 
and if they had been tak^n into account the election expenses would have exceeded 
the sanctioned limit The Tribunal has held that the respondent No I omitted 
to include, in his return of expenses, the petrol charges, the hiring charges m respect 
of some cars and vans hired by him and also the dinner expenses incurred in the 
hotels The High Court has observed that as regards the first item the finding 
of the Tribunal is based on no evidence and rests on mere speculation We do not 
think that we can accept this view as correct The first respondent stated that he 
had used two cars which were his own and incurred petrol expenses to the extent 
of Rs 1,083 3 0 The Tribunal has ibund in paragraph 29 of its order on the 
basis of both documentary and oral evidence that the respondent No t had used 
Six other cars and had purchased petrol for them for the purpose of his election 
campaign The Tribunal held that the first respondent must have spent not less 
than the sum of Rs 1 250 on this account which was not included in the list of 
expenses We are unahle to say that this finding rests on no evidence 


As regards the omission to include hiring charges the High Court has observed 
that the Tribunal did not record any finding that such hiring was proved The 
nbunal has in fact found that as regards some cars they were hired, while others 
ad been taken on loan the money value for their use having been paid by the 
m>t respondent which is tantamount to saying that he had to pay the hiring charges. 

e matter has been dealt with in paragraph 29 (d) of the Tribunal s order and the 
entire evidence has been gone through We are unable to say that the finding 
\ 6 ribunal that the respondent No 1 had omitted to include in hts return 
o e ection expenses the dinner and hotel charges is a finding unsupported by any 
wi ence Reference maj be made in this connection to paragraph 29 (f) of the 
is^hT' 1 !! 8 ° r£ * er deals with the matter in details On the whole our opinion 
t e so-called apparent errors pointed out by the High Court are neither 
errors o aw nor do they appear on the face of the record, An appellate Court might 
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have on a review of this evidence come to a different conclusion but these are not 
matters which would justify the issue of a \\ nt of certiorari Inouropinion the judg* 
ment of the High Court cannot be supported and this appeal must be allowed The 
writ issued by the High Court will therefore be \acated We make no order as to 
costs of this appeal 

ippeal allowed 

SUPREME COURT OF INDIA 
[Original Jurisdiction ] 

Present — Me hr Chand Mahajan Chief Justice, B K Mukherjea, Vivian 
Bose, N H Bhacwati and T L Venkatarama Ayyar, JJ 
Virendra Singh and others Petitioners * 

v 

The State of Uttar Pradesh Respondent 

The Union of India . . Intervener 

Constitution of India (1950) Articles 19 (f) and 31 (1) — Applicability — C ranis by Rulers of Slates before 
acceding to the Dominion of ltd a — If can be set aside by the Union or Stole Co emmenl by act of Stale after 
the earning into force of the Constitution of Indio 1950 

On 5th January 1948, the Ruler of the then Independent State of Sanla granted a vdlage to the 
petitioners and on 26th January, 1948 the Ruler of Charkhari granted, c ruin villages also to the 
petitioners Immediately after India a'tainedlndependence the two States along with others acceded 
to the new Dominion On 1 3U1 March 1948 thirtv five States including Sanla and Charkhin agreed 
to unite themselves into one State which was to be called the United States of Vindhva Pradesh 

The integration did not work satisfactorily «o on 26th December 1949 the same thirty five 
Rulers entered into another agreement abrogating their covenant and dissolving the newly created 
State as from 1st January, I9 3 o By the same instrument each Ruler ceded to the Government of 
the Indian Dominion as from the same date full and exclusive authont) jurisdiction and powers 
for, and in relation to the Governance of the Stat* The Dominion of India took over the adminis* 
trauon of the Sutes which formed Vindhya Pradesh on 1st January 1950 and decided «o form them 
into a Chief Commissioner’s Province and brought the new Province into being on 23rd 
January, 1930 The villages which were granted to the petitioners which were enclaves were taken 
out of this Province and absorbed into the United Provinces (now Uttar Pradesh) On 29th 
August, ig 3 2 the Uttar Pradesh Government in consultation with the Government of India 
revoked the grants made by the Rulers to the petitioners The petitioners then filed a petition 
under Article 32 of the Constitution against the State of Uttar Pradesh 

Held, under the Constitution no State Government has the right to do anything tn the nature 
of an ‘ act of State Even assuming that in view of the fact that the revocation was made after con- 
sultation with the Government of India that the act of the Uttar Pradesh Governor as a delegate 
of the sovereign authority has been approved and ratified by that authority even the Government of 
India did not have that power The petitioners had an indefeasible right to possession of the villages 
granted to them which they could have enforced upto 26th January 1930 in the Dominion Courts 
against all persons except possibly the Rulers who granted the land and except possibly the State 
After that date the Constitution came into force The Constitution by reason of authority dern ed 
from and conferred by the peoples of this land blotted out in one magmficient sweep all vestiges of 
* arbitrary and despotic power m the tern tones of India and over its citizens and lands and prohi- 
bited just such acts of arbitrary power as the State sought to uphold in the instant case 

We are no longer concerned with principalities and powers 4 \e have upon us the whole 
armour of the Constitution and walk from henceforth in its enlightened ways wearing the breast 
plat- of its protecting provisions and flashing the flaming sword of its inspiration 

Whether the State would have the nght to set aside thegTants in the ordinary Courts of the land 
04 whether it can deprive the petitioners of these properties by legislate e process are questions 
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oa which no opinion need be ecpre»-d The present action of the State revoking the grants cannot 
be de r end"d as Article 31 {1) and Article 19 (f) are attracted 

Petition under Article 32 or the Constitution of India, praying that the 
Order of the Governor of Uttar Pradesh, dated the 29th August, 1952, revolting 
the grants made by the Rulers of Char than and Sanla in favour of the Petitioners 
be declared void 

K S Knshnastiamt Ayyangar and S P Sinha, i^mor Advocates ( Sishan Sutgk 
and S S Skukla, Advocates, with them) for the Petitioners 
Gopalji Mekrotra and C P Lai, Advocates for Respondent 
C K Daphtary, Solicitor-General for India (G A' Joshi, Poms A Mehta and 
P G Gohkale, Advocates, with him) for Intervener 
The Order of the Court was pronounced by 

Bose, J — This is a petition under Article 32 of the Constitution It raises 
an important question about the post Constitutional rights to property situate 
in Indian States that were not part of British India before the Constitution 
but which acceded to the Dominion of India shortly before the Constitution and 
became an integral part of the Indian Republic after it 

The States in question here are Charkhan and Sanla In Bntish days they 
were independent States under the paramountcy of the Bntish Crown They 
acknowledged the Bntish Crown as the suzerain power and owed a modified 

allegiance to it, but none to the Government of India 

lu 1947 India obtained Independence and became a Dominion by reason 
of the Indian Independence Act of 1947 The suzerainty of the British Crown 
over the Indian States lapsed at the same time because of section 7 of that Act. 
Immediately after, all but three of the Indian States acceded to the new Dominion 
by executing Instruments of Accession 'Among them were the two States with 
which we are concerned The new Dominion of India was empowered to accept 
these accessions by a suitable amendment in the Government of India Act, 1935* 
The sovereignty of the acceding State was expressly recognised and safeguarded. 
The operative words of the Instrument of Accession which each Ruler signed 
were — 

Vow Therefore I Ruler of in the exercise of 

my sovereignty in and over my said State do hereby execute this my Instrument of Accession " 

and clause 8 provided that — 

Nothing in this Instrument affects Che continuance of my so' creignty in and over this State, 
or save as provided by or under this Instrument, the exercise of any powers, authority and rights 
now enjoyed by me as Ruler of this State or the validity of any law at present in force in this State " 
Broadly speaking, the effect of the accession was to retain to the Rulers their 
full autonomy and sovereignty except on three subjects : Defence, External Affairs 
and Communications These were transferred to the Central Government of the 
new Dominion. 

One other clause is important, clause 6, which provided that — 

Nothing in this Instrument shall empower the Dominion Legulature to make any law for the 
late aut arising the compulsory acquisition of land for anv purpose ’ 

About the same tune, each acceding Ruler entered into a standstill agreement 
wi the Dominion of India The following clause is relevant 

\ th n» in thu agreement includes the exerase of any paramountcy functions ” 
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The alienations now m question were made in January, 1948 On 5th Jan- 
-uary, 1948, the Ruler of Sanla granted the village Rigwara to the petitioners and on 
28th January, 1948, the Ruler of Charkhan granted the villages Patha, Kua and 
Aichana, also to the petitioners 

After this, on 13th March, 1948, thirty five States in Bundelkhand and Baghel- 
khand (including Charkhan and Sanla) agreed to unite themselves into one State 
which was to be called the United State of Vindhya Pradesh In pursuance of this 
agreement each of the thirty five Rulers signed a covenant on 18th March, 1948, 
which brought the new State into being It is important to note that this was 
a purely domestic arrangement between themselves and not a treaty with the 
Dominion of India Each Ruler necessanly surrendered a fraction of his sovengnty 
to the whole but there was no further surrender of sovereign powers to the Dominion 
of India beyond those already surrendered m 1947 namely Defence External 
Affairs and Commiuications Despite the readjustment, the sum total of the 
sovereignties which has resided in each before the covenant now resided in the 
whole and its component parts none of it was lost to the Dominion of India 

Soon after this the Revenue Officers of the newly formed Vindhya Pradesh 
Union tried to interfere with the grants made by certain Rulers of the integrating 
States before the integration , among them were the grants m question here 
This occasioned complaints to the Vindhya Pradesh Government and that Govern- 
ment decided on 7th December, 1948 to respect the impugned grants The Revenue 
Minister s order of that date runs — 

After considering over the whole quesUon it has been decided that ruch grants made by the 
Rulers before signing the covenant should be respected be ause consutuuonally the V P Govern- 
ment should not refuse recognition to such grants unless they are d rected otherwise by the State 
Ministry 

Orders were accordingly issued to the Revenue Officers concerned to “ abstain 
from interfering in such grants ” This decision was communicated to the Rulers 
of Chakhan and Sanla on 13th March, 1949 They were told that their grants 
would be respected 

The integration did not work satisfactory, so, on 26th December, 1949, the 
same thirty five Rulers entered into another agreement abrogating their covenant 
and dissolving the newly created States as from 1st January, 1950 By the same 
instrument each Ruler ceded to the Government of the Indian Dominion as front 
the same date ‘ full and exclusive authority, jurisdiction and powers for, and m 
relation to, the governance of ^iat State ” Article II provided that — 

Aj from the aforesaid day the United State of Vindhya Pradesh shall tease to exist and all 
the property assets and 1 abilities of that State, as well as its rights duties and obligations shall be 
those of the Government of India 

This Instrument was called the Vindhya Pradesh Merger Agreement. The 
Government of the Indian Dominion was also a party and its Secretary m the Minis- 
try of States appended his signature to the document Each Ruler was guaranteed 
a privy purse and all the personal privileges, dignities and tides enjoyed by him 
at the date of the Agreement Immediately after the clause guaranteeing the privy 
purse comes the following — 

Article tV 

(2) The said amount is intended to cover all the expenses of the Ruler and his family 
-and shall neither be increased nor reduced for any reason whatsoever 
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The following clauses are also relevant : 

Article VI 

“ The Government of India guarantees the succession, according to law and custom, to the gadd 
of each Covenanting State, and to the personal rights, privileges, dignities and titles of the Ruler 

Article VII 

(i) The Ruler of each Co\ en anting State shall be entitled to the full ownership, use and 
enjoyment of all private properties (as distinct from State properties) belonging to him on the date 
of his making over the administration of that State to the Raj Pramukh m pursuance of the 
Covenant 

(a) If any dispute arises as to whether any item of property is ihe private property ol the Ruler 
or State property, it shall be referred to a judicial officer to be nominated by the Government of 
India, and the decision of that officer shall be final and binding on all parties concerned 

Article VIII 

Q 

No enquiry shall be made by or under the authority of the Government of India, and no proceed- 
ing shall lie in any Court, against the Ruler of any Covenanting State, whether in a personal capacity 
or otherwise in respect of anything done or omitted to be done by him or under his authority during 
the period of his administration of that State ” 

The Dominion Government took over the administration of the States which 
formed Vindhya Pradesh on 1st January, 1950 and decided to form them into a. 
Chief Commissioner’s Province It did this by a Notification of the Governor- 
General, dated 22nd January, 1950 and brought the new Province into being on 
23rd January, 1950 But the four villages we are concerned with (called enclaves) 
were taken out of this Province on 25th January, J950 and absorbed into the United 
Provinces (now Uttar Pradesh) by an Order of the Governor-General entitled the 
Provinces and States (Absorption of Enclaves) Order, 1950 This Order was 
made under sections 290, 290-A and 290-B of the Government of India Act, 1935. 

The portions of that Order relevant for the present purpose are these * 

“ 3 (1) As from the appointed day, every enclave specified in the First Schedule shall cease 

to form part of the surrendering unit, and shall be included in, and form part of, the absorbing unit 


* 6 All property and assets within an enclave which, immediately before the appointed day, 
vested in the Government of the surrendering unit shall, as from that day, vest in the Gov eminent 
or the absorbing unit 

7 All rights, liabilities and obligations whether arising out of contract or otherwise, of the 
Government of a surrendering unit in relauon to an enclave s'- all, as from the appointed day, be 
•Shr-Hfibi- iVadulues a‘ncf obligauons, respectively, 01‘tfie Government ol'tfie absorbing unit 

8 AH laws in force m an enclave immediately before the appointed day shall, as from that day 
cease to be in force in that enclave, and all laws in force in the absorbing unit shall, as from that day 
extend to, and be us force in that enclave ” 

*^ ie Constitution came into force on 26th Janaury, 1950 Later that year tho 
Uttar Pradesh Government decided to reopen the question of rovocation which 
e Vindhya Pradesh Government had settled on 7th December, 1948, and on 
29th August, 1952, more than two and a half years after the Constitution and four 
ai M. a |! iaIf aft ? r thC grants > the Uttar Pradesh Government, in consultation 
wth the Government of India, revoked the grants with which we are concerned. 

c ovemor of Uttar Pradesh issued the following order on 29th August, 1952 . 

bdore S ffit J ^ teg raT dAble *?““* ° f ' Ias ' r5 and Muafis made by the Rulers of Charkhan and Sanla. 
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With reference to your endorsement No 3&S 0 /W 1 10-1950 dated 30th September tg^o, on the 
above subject I am directed to say that in consultation mth the Government of India, the Governor 
has decided to revoke the grants made by the rulers of Qiarkhan and Sanla on or after ut January, 
1948, to the members of their families relations and others 

Copies of this order were forwarded to the Rulers of Charkhari and Sanla on 
29th January, 1953 

This occasioned the present petition under Article 32 of the Constitution 
against the State of Uttar Pradesh The Union Government was allowed to inter- 
vene The State of Uttar Pradesh made the following affidavit m reply 

4 (3! That immediately before or after the signing of the agreement some Rulers of the Indian 
States constituting the Vindhya Pradesh Union whose territories were subsequently absorbed in the 
Uttar Pradesh, had granted jag rs and muafis of land to their near relations mala fide and thereby in 
directly increased their privy purse 

(4) That it appears that Vindhya Pradesh Government opened the case of rnala fide grants 
made bv the rulers of integrating states and at their instance the Gov eminent of India issued instruc 
turns to the Uttar Pradesh Government to do the samr 

(9) The efTect of these grants is to increasr the pm> purse of the ruler 

whose responsibility it was to support the grantees 

The operative order of revocation was made by the Governor of Uttar Pradesh, 
and under the Constitution it is clear that no State Government has the right to do 
anything in the nature of an act of State, but in view of the fact that the revocation 
■was made in consultation with the Government of India, we were asked to treat 
the Uttar Pradesh Governor as a delegate of the sovereign authority whose act 
has been approved and ratified by that authority, along the lines of Buron v Denman 1 , 
The Secretary of State in Council of India v Kamachee Boye Sahaha * and Johnstone v 
Pedlar *, and to decide on that basis whether the Union Government had the right 
and power to revoke these grants as an act of State 

Jurists hold divergent views on this matter At one extreme is the view of the 
Privy Council in a senes of cases Their effect was summansed in Vajestngji Jora- 
varstngji v Secretary of State for India in Council 4 and again in Secretary of State v Sardar 
Rustam Khan 5 in the following words 

A summary of the matter is thu When a territory is acquired by a sovereign State for the 
first tiro* that is an act of State It matters not how the acquisition has been brought about It 
may be by conquest it may be by cession following on treaty it may be by occupation of territory 
hitherto unoccupied by a recognised ruler In all cases the result is the same Any inhabitant of 
the territory can make good in the municipal Courts established by the new sovereign only such 
•anjut. 'W.'hat hroug' ^ic. nffir'-— - '■'-'uguiM. ‘hirh -’igitw-ui.hjv.hwl. indnr. hitTiln. 

of predecessors avail him nothing Nay more even if to a treaty of cession it is stipulated that certain 
inhabitants should enjoy certain rights, that does not give a title to those inhabitants to enforce these 
stimulations in the municipal Courts The nght to enforce remains only with the high contracting 

also in the Secretary of State m Council of India v Kamachee Boye Sakata 1 and in John- 
stone v Pedlar * as follows 

44 Of the propriety or justice of that act, neither the Court below nor the Judicial Committee have 
the means of forming or the nght of expressing, if they had formed, any opinion It may have been 
just or unjust, politic or impolitic beneficial or injurious taken as a whole to those whose interests 
-are affected These are considerations into which their Lordships cannot enter It is sufficient 

r (1848) L R 3 Exch Rep 167 360 I L R 48 Bom 613 (PC), 

a (1859) 7 M I Ji. 476 at 540 5 {1941) L R 68 I.A 109 at 125 • I L R 

3 L.R. (1921) 2 A C 262 at 279 (1941) Kar (PC) 94 (P C ) 

4 * (* 9 ? 4 ) 47 MLJ 574 LR 51 I A 357 at 6 LR (1921) 2 AC 262 at 280 
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to say that, even if a wrong has b-en done itua wrong for which no Municipal Court of justice can 
afford a remedy 

According to the Privy Council in Secretary of State for India in Council v Bax 
Rajbai 1 and also in Vajesingji Jora^arsmgjt v Secretary of State for India in Council 1 , 
the burden of protang that the nett sot ereign has recognised the old rights lies on 
the party asserting it The learned Solicitor General relies on these cases 

At the other extreme is the view of Chief Justice John Marshall of the United 
States Supreme Court He said in the United Stales v Percheman 3 m the year 1833 : 

‘ It may not be un vorthy of remark that it is very unusual, even in cases of conquest, for the 
conqueror to do more than to di place the sovereign and assume dom mon over the country The 
modem usag'* of nations wh ch has become law would be violated that sense of justice and of rights 
which is acknowledged and felt by the whole civilised world would be outraged if private property 
should be generally confiscated and private rights annulled The people change their allegiance,, 
the r relation to their ancient sovereign is dissolved but their relations to each other, and their right 
of property remain undisturbed If this be the modem rule even in cases of conquest, wbo can 
doubt its application to the ca«e of an amicable cession of territory * A cession of territory 

u never understood to be a cession of the property belonging to its inhabitants The king cedes 
that only vhich belonged to him Lands he had previously granted were not his to cede Neither 
party could so understand the cession Neither party could cons der itself as attempting a wrong 
to individuals condemned by the practice of the whole cndised world The cession of a territory 
by its name from one sovereign to another conveying the compound idea of surrendering at the 
same time the lands and the people who inhabit them would be necessarily understood to pass the 
sovereignty only and cot to interfere with pntale propertj 

This view was followed by Cardozo, J in 1 937 in Shapleigh v Alter* He said — • 

‘ Sovereignty was thus transferred but private ownership remained the same 
To find the title to the land today we must know where title stood while the land was yet m Mexico V 
We gather from Hyde’s International Law, Volume I, second edition, page 
433 * that the same principle was laid down by the Permanent Court of Inter- 
national Justice The learned author quotes the Court as saying in its Sixth Advisory 
Opinion of 1 oth September, 1923 on certain questions relating to settlers of German 
origin in the territory ceded by Germany to Poland — 

” Private rights acquired under existing law do not cease on a change of sovereignty No one 
denies that the German Civil Law both substantive and adjective, has continued without interrup- 
tion to operate in he territory in question It can hardly be mam tamed that, although the law 
Survives, private rights acquired under it have perished Such a contention is based on no prin- 
ciple and would be contrary to an almost universal opinion and practice It suffices for the 

purposes of the present opinion to say that even those who contest the existence in international law 
of a general principle of Stale succession do not go so far as to maintain that private rights including 
those acquired from the State as the owner of the property are invalid as against a successor m 


The learned counsel for the petitioners relies on this class of case and derives 
this much support for it from the Privy Council in Mayor of Lyons v East India Com- 
pany 3 where Lord Brougham said — 

It is agreed on all hands that (when) a foreign settlement (is) obtained in an inhabited country 
y conquest or by cession the law of the country continues until the Crown or the Legislature 
change it 


It is right however to point out that Hyde places limitations of the doctrine 
at page 43a and that the learned authors of Corpus Juris International Law, 


1 (1915) 99 MLJ 34a L R. 43 I.A 

«9 «a 39 (Pc.) 


a (»9*4) 47 M L.J 574 L.R 
«t 3 6 « * I L.R 48 Bom 613 (PC) 
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3 (1833) 37 U.S 51 “t 86 87 

4 (1937) 999 U S 468 at 470 

5 (1836)1 MIA 17531570,971. 



>954] 


V IRENDRA SISCH f STATE OF V P l BoSe,J). 


7*r 

Volume 33, page 415, place the limitation that in the absence of express under- 
standing a conquerer assumes no obligations of the conquered State This distinc- 
tion was also drawn by Lord Alvcrstone, C J in \Y rst Rand Central Gold Mining 
Company v Rex' sphere, commenting on the American cases, he said that there is 
a difference between the private rights of individuals in private property and con- 
tractual rights which are sought to be enforced against the new sovereign He 
said — 

“ It must not be forgotten that the obh’auons of conquering Suncs with regard to private property 
of private individuals particularly land as to which the title had already been perf cted before the 
conquest or annexation are altogether different from the obligations which arise in respect of personal 
rights by contract As is sa d m more cases than one cession of territory does not mean the confisca 
lion of the propertv of individuals in that territory If a part cular piece of property has been conveyed 
to a private owner or has been pledged or a I en has been created upon it cons derations anse which 
arc different from those which have to be considered when the question » whether the contractual 
obhgauon of the conquered State towards individuals is 10 be undertaken by the conquering State ” 
Lord Alverstone also pointed out that in the American cases, on which the inter- 
national jurists have based their views the treaties of cession as uell as the subse- 
quent legislation of the United States protected the rights of ow nets of pn\ ate property 
as they existed at the time of cession and so the only question for decision m each 
of those cases was whether any private rights of property actuallv existed at the 
relevant date Now that is also the English law for the Privy Council and the 
House of Lords have also held that the new sovereign can choose to waive his rights 
and recognise titles and rights as they existed at the date of cession This recognition 
can be given either by legislation or by proclamation and it can even be inferred 
from the mode of dealing with the property after the cession Forester v Secretary 
of Slate for India in Council* (legislation) , Secretary of State v Bat Rajbai * (agreement, 
legislation and mode of dealing) , Mayor of Lyons v East lnd a Company 4 (waiver) 
and at page 285 (relinquishment) , also Vajesingji fora arsinghji v Secretary of State 
for India 5 and Secretary of State v Sardar Rustam Khan* 

In dealing with the views of international jurats Lord Halsbury insisted that 
they were only enunciations of what in their opinion the law ought to be and had 
no binding force He said in the House of Lords in Cook v Songg 1 

“ It is no answer to say that by the ordinary principles of international law private property is 
respected by the sovereign which accepts the cession and assumes the duties and legal obheauens of 
the former sovereign with respect to such private property ' ithin the ceded territory All that can 
be properly meant by such a proposition is that according to the well understood riles of international 
law a change of sovereignty by cession ought not to affect private property but no municipal tribunal 
has authority to enforce such an obligation And tf there is either an express or a well understood 
bargain b tween the ceding potentate and the Government to which the cession is made that private 
propertv shall be respected, that is onl , abargam which can be enforced by sovereign againsl sovereign 
m the ordinary course of diplomatic pressure 

His view was endorsed by the Pnvy Council in Secretary of State v Sardar Rustam 
Khan # and again in the House of Lords in Johnstone v Pedlar * Lord Alverstone 
CJ analysed in detail how far uitemaUonal law can be accepted and applied 
m municipal Courts of justice in tt est Rand Central Cold Mining Company v Rex* 
and set out reasons for the above conclusion 
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The learned counsel for the petitioners also relies on another limitation which 
the English Courts have placed on an act of State He says that even if the right 
to confiscate be conceded it must be taken to have been waived if either the 
Crown or its officers purport to act under colour of a legal tide and not arbitrarily 
He contended that arbitrariness was of the essence m an act of State He rebed 
on Secretary of State in Council of India v Ramachee Boye Sahaba 1 , Forester v Secretary 
State for India in Council and Johnstone v Pedlar 3 He pointed out that the affidavit 
of the respondent shows that Government decided to confirm all grants except 
those which were mala fide Therefore this was no arbitrary act of annexation 
but an attempt to exercise what was thought to be a legal nght 

We do not intend to discuss any of this because m our opinion none of these 
decisions has any bearing on the problem which confronts us namely the impact 
of the Constitution on the peoples and territories which joined the Indian Union 
and brought the Constitution into being The flow of events up to the date of 
final accession 1st January 1930 are only of historical interest in the present 
matter The Rulers of Charkhan and Sarila retained at the moment of final 
cession \ hatever measure of sovereignty they had when paramountcy lapsed, 
less the portion given to the Indian Dominion by their Instruments of Accession 
m 1947 they lost none of it during the interlude when they toyed with the expen 
ment of integration There was then redistnbutaon of some of its aspects but the 
whole of whatever they possessed before the integration returned to each when the 
United State of Vmdhy a Pradesh was brought to an end and ceased to exist There- 
after each acceded to the Dominion of India in his own nght 

Now it is undoubted that the accessions and the acceptance of them by the 
Dominion of India were acts of State into whose competency no municipal Court 
could enquire nor can any Court in India after the Constitution, accept jurisdic- 
tion to setdc any dispute ansmg out of them because of Article 363 and the proviso 
to Article 131 all they can do is to register the fact of accession see section 6 
of the Government of India Act 1935 relating to the Accession of States But 
what then 7 Whether the Pnvy Council view is correct or that put forward by 
Chief Just ce Marshall in its broadest outlines is more proper all authorities are 
agreed that it is within the competence of the new sovereign to accord recognition 
to existing rights in the conquered or ceded territories and by legislation or other 
wise to apply its own laivs to them and these laws can and indeed when the 
occasion arises must be examined and interpreted by the municipal Courts of the 
absorbing State 


Now in the present case what happened after the final accession ? There 
was already m existence in 1949 secUon 290-A of the Government of India Act 
d 935 t which provided as follows 

. of certain Acceding States as it Chief Comnuss oner s Province 
( 1 Y^r"' fuU and exclus ve aothont y J unsd ct on and powers for and ln relation to the 
- ' V* ny Ind an Sutc or of “y Sro"P of States are for the time being exercisable by 
■^Government the Governor-General may by O der d rect 
%_the State or the group of States shall be admin stered ir 
ivere a Chief Commissioner s Province 



n all respects as if th e-Stale or 
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(a) Upon the issue or an Order under clause (a) of sub section (i) of this section all the previ- 
sions of this Act applicable to the Chief Commissioner s Province of Delhi shall apply to the State 
or the group of States m respect of which the Order is made ’ 

The final Instrument of Accession complies with sub-section (i) above The 
necessary Order was made and the Chief Commissioner’s Province of Vindhya 
Pradesh, which at that date included the property in dispute, came into being 
on 23rd January, 1950 Now it ts beyond dispute that there neither can, nor could, 
be confiscation of property as an act of State in the Chief Commissioner’s Province 
of Delhi It is difficult to see how there could be in an area which was being admi- 
nistered by the Dominion Government in all respects as a ChitJ Commissioner's Pro- 
vince even if the person in possession was not, at the time, a national of the country 
an assumption which is by no means indisputable , indeed that is the effect of the 
decision of the Privy Council in Major of Lyons v East India Company 1 There 
would appear to have been a clear election by the sovereign authority expressed 
»n its own legislation to waive its rights of confiscauon even if they were there (a 
point we do not decide) , and the same consequences followed when the properties 
in dispute were incorporated mto the State Uttar Pradesh, two days later, on 
25th January, 1950 ThePnvy Council go even further in Mayor of Lyons v East 
India Company 1 * * at page 285 and say that the waiver or relinquishment can be 
established from the treaty itself 

it cannot be denied that the Crown may relinquish its prerogative indeed whenever 
the inhabitants of conquered provinces are held to obtain the rights of subjects b> ircalv (and even 
Sir F Norton has no doubt of this bong possible) those who hold the doctnne (he most vigorously 
must say that the treaty is a voluntary abandonm nt of a ngbt of the Crown Ic evidences the will of 
the sovereign to exempt the conquered territory from this branch of his prerogative But t) e same will 
of the sovereign may be collected from other circumstances and the like abandonment of the preroga- 
uve be thus evidenced 

But however that may be, the fact remains that the utles of these peutioners 
to the disputed lands had not been repudiated up to the 26th of January 1950 
It is immaterial whether or not the nght of the Dominion Government to do so 
remained in abeyance till exercised despite the agreement embodied in the Instru- 
ments of Accession and the legislation and notificauon quoted above because, in 
lact, it was not exercised 

Now what was the effect of the non exercise of those rights 7 Even on the 
English view, the person in de facto possession is not without rights in the land, 
nor is he altogether without remedy It is just a question of the means of redress 
In Johnstone v Pedlar z . Lord Atkinson, speaking m the House of Lords, said — 

It is on the auihontaes quite dear that the injury inflicted upon an individual by (he act of State 
of a sovereign authontj docs not by reason of the nature of the act by which the injury is enfl ctcd 
cease to be a wrong What these authonties do establish is that a remedy for the wrong cannot be 
sought for in the Courts of the sovereign authority which mil c ts the injury and that the aggrieved 
party must depend for redress upon the diptomauc acuon of the State of which he is a subject 
So also in Forester v Secretary of State for India* , the Begum, whose estate Govern- 
ment sought to confiscate as an act of State, was only in de facto possession see 
page 16 The Privy Council held that the Government had purported to act 
under colour of a legal title, so its attempt at resumption was not an act of State 
and consequently could be reviewed in the Courts Their Lordships thereupon 
proceeded to investigate the Begum’s title not under the British Government 

1 (1836) 1 M I -A 175 at 374, 275 
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but as derived from the sovereign power which preceded it (page 18) So also 
m Mayor of Lyons v East India Company 1 2 , the title of a foreign alien to land was up- 
held, not under the English law (because if that had applied there would have 
been an escheat), but under the law in India derived from non British sources, that 
is to say, under the laws of the land before cession It was held that those laws 
continued until changed and for that reason a title which would have been bad 
Under the English law was upheld At page 274 their Lordships say — 

It follovts from what has been observed, not only that Calcutta was a district acquired in a 
country peopled and having a Government of its own but that, for a long course of time no such law 
as that which incapacitates aliens could be introduced any more than it could now be introduced 
into such part of the A-iatic or Portugese territory . . . 

and at page 271 they had already said — 

In the former case it is allowed that the law of the country continues until the Crown, or the 
Legislature change it 

Lord Atkinson’s view in Johnstone v Pedlar * at page 281 appears to point to the 
same conclusion He said — ■ 

And even where the person aggrieved vfcs an independent Rajah against whom the East India 
Company made war and having made him prisoner, seized his propertv, it was apparently considered 
by S r John Romilly MR m Ex Rajah of Coot; \ East India Company 1 that the company, notwith 
standing that this act was an act of State could have been sued in respec of any property seized by 
them which belonged to the rajah in his private capacity as his personal property and not in his charac- 
ter of rajah 

We think it is clear on a review of these authorities that whichever view be 
taken, that of the Pnvy Council and the House of Lords, or that of Chief Justice 
Marshall, these petiuoners who were in de facto possession of the disputed lands, 
had rights in them which they could have enforced up to 26th January, 1950, in 
the Dominion Courts against all persons except possibly the Rulers who granted 
the land and except possibly the State We do not by any means intend to suggest 
that the> could not have enforced them against the Rulers and the L Domimon of 
India as well but for reasons which we shall presently disclose it is not necessary 
to enter into that particular controversy It is enough for the purposes of this 
case to hold that the petitioners had, at any rate, the rights defined above 

Now what was the extent of the petitioner’s rights? These properties were 
not State properties in the sense of public buildings and so forth They were indis- 
putably properties over which the Rulers had absolute rights of disposition at the 
date of the grants The grants are absolute in character and would under any 
civilised system of law pass an absolute and indefeasible title to the grantee Let 
.U Vi? jKKvsfldajt ^ >VKH . jygsttaJ /.thmgtb wo do not so dr-ode,, that tbrv wore defea- 
sible at the mere will of a sovereign who held absolute and despotic swa> over his 
subjects m all domestic concerns The fact remains that up till that time they 
were neither resumed by the former rulers nor confiscated by the Dominion of 
India as an act of State Therefore, up to the 25th of January, 1950, the right 
and title of the petitioners to continue in possession was good, at any rate, against 
all but the Rulers and the Dominion of India 

Now, what effect did the Constitution have on that? In our opinion, the 
Constitution, by reason of the authority derived from, and conferred by, the peoples 
of this land blotted out m one magmfiaent sweep all vestiges of arbitrary and 

1 [jmQ i M IA >75 at o-j 3 (i£6oy 39 Bfj, 300 

2 t R (i«}2i)» VC. 262 



7*5 


tgj^] VIRENDRA SDfOII C STATE OP U P. (Bose, J). 

despotic povscr in the territories of India and over its citizens and lands and prohi- 
bited just such acts of arbitrary power as the State now seeks to uphold Let it 
be conceded (without admitting or deciding the point) that the Dominion of India 
once had the powers for which the Umon Government now contends The self- 
same authorities which appear to concede that power also admit that it can be 
waived or relinquished What then was the attitude of the Dominion towards 
those States which it sought to draw into the Republic of India which w as y et to 
be free, sovereign, democratic, as its Constitution later proclaimed it to be ? We 
quote from the mouth piece of that Government as disclosed m the White Paper 
on Indian States published by official authority Sardar Vallabhbhn Patel s 
statement (he was then in charge of the States Department) of 5th July, 1947, 
is reproduced at page 157 He said at page 158 — 

“This country with its institutions is ilic proud heritage of the people who inhabit it Ii bid 
acciJ'nt that some live in the States and some in British India but all alike partake of its culti-re an 
character \V e are all lenit together by bonds of blood and feeling no less than of self interest ISone 
can segregate us into segments no impassable barriers can be set up betv, c n us I suggest that it 
is therefore better for us to make laws s lung together as fnends than to make treaties as aliens I 
invite my fr end the Rulers of States and the r people to the Councils of Constitutes Assembly in this 
spirit of fri*ndlwe,i and co-ocration in a oint endeavour inspired by common allegiarce to our 
mother land for the common good of us al 

Thu invitation was accepted on 19th May, 1949 Page 109 of the White Paper 
says — 

“ As the States came closer to the Centre it became clear that the idea of separate Consutudons 
being fram-d for different constituent units of the Indian Union was a legacy from the Rulers polity 
which could have no place in a democratic set up The matter was therefore further discussed by 
the M ms try of States with the Premiers of Unions and States on 19 th May 1949 and it was decided, 
with th ir concurrence that the Constitution of the States should also be framed by the Const tutent 
Assembly of India and should form part of the Constitution of India 

It is impossible to think of those who sat down together in the Constituent Assembly, 
and of those who sent representatives there as conqueror and conquered, as those 
who ceded and as those who absorbed as sovereigns or their plenipotentiaries, 
contracting alliances and entering into treaties as high contracting parties to an 
act of State They were not there as sovereign and subject, as citiaen and alien 
but as the sovereign peoples of India, free democratic equals, forging the pattern 
of a new bfe for the common weal Every vestige of sov ereignty was abandoned by 
the Dominion of India and by the States and surrendered to the peoples of the land 
who through their representatives in the Cosnstituent Assembly hammered out for 
themselves a new Constitution in which all were citizens in a new order, having 
but one tie, and owing but one allegiance devotion, loyalty , fidelity , to the Sovereign 
Democratic Republic that is India At one stroke all other territorial allegiances 
were wiped out and the past was obliterated except where expressly preserved , 
at one moment of time the new order was bom with its new allegiance springing 
from the same source for all, grounded on the same basis the sovereign will of the 
peoples of India with no class, no caste, no race, no creed, no distinction, no reserva- 
tion 

The Preamble to the Constitution recites in its magnificient prelude — 

“ We, the People o r India having vjlewnly resolved to constitute India into a Sovereign 
Democratic Repub ic and to secure to all its citizens 
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Equality, 

Fraternity 

In our Constituent A_sembl) this 26th day of November, 1949 do hereby Adopt, Enact and 
Gi e to Outsell es This Constitution ’ 

Article 1 ( 1 ) sets out that India shall be a Union of States and clauses (2) and 
(3) define the territories ol which India shall be composed They include the 
territories in which the disputed lands are situate Article 5 defines Indian 
citizens The} include m their wide embrace the Rulers of Charkhan and Sanla 
who made th" grants the peutioners who received them and those who now seek 
as ’n act of State to make the confiscation It is impossible for a sovereign to exer- 
cise an act of State against its own subjects However, disputable the proposition 
mav be that an act of State can be exercised against a citizen ■who was once an 
alien the right being only in abeyance till exercised, there has never been any doubt 
tl at it can never be exercised against one who has always been a citizen from 
the beginning in territory which has from its inception belonged to the State seek- 
ing to exercise the right This is so even on the English authorities which claim 
far higher rights for the State than other laws seem to allow Lord Atkinson said 
in Johnstone v Pedlar 1 at page 281 — 

The last words of Lord Halsburs s judgment clearly suggest that the Government of this country 
cannot assert as a defence against one of their own subjects that an act done to the latter s injury 
was an act o r State since such a subject clearly could not relv on his own sovereign bringing diplo 
malic pressure against himself to n=ht the subject s wrong In conformity with this principle it 
was held in Walkst v Ba rd ’ that where the plaintiffs are British subjects in an action for trespass 
comm tted within British territory in time of peace it is no answer that the trespass was an act of 
State and that thereby the jurisdiction of the municipal Courts was ousted ” 

And so Lord Phillimore said at page 295 — 

Because between Her Majesty and one of her subjects there can be no such thing as an act 
of State 

Lord Brougham went further m Mayor of Lyons v East India Company* and extended 
the principle to aliens who later became citizens He said at pages 284 and 285 — 
But this position seems wholly untenable, for all the authonties lay it down that upon a con 
quest the inhabitants ante nati as well as Post nat , of the conquered country become denizens of the 
conqueror scountry , and to maintain that the conquered people become aliens to their new sovereignty 
upon his acccs-ion to the dominion over them, seems extremely absurd The Court below, 

it must be observed distinctly admit that conquest operates what they term a virtual naturalization ’ 
But however that may be, there is no question of conquest or cession here 
The new Republic was bom on 26th January* 105,0* and all derived then tights of 
citizenship from the same source and from the same moment of time so also 
at the same instant and for the same reason, all territory within its boundaries 
became the territory of India There is, as it were, from the point of view of the 
new State, Unity of Possession, Unit of Interest, Unity of Title and Unity of Time 
This was also quite clearly the will of the Union Government as expressed 
in its White Paper, so even if the case was still one of cession there is clear evidence 
of relinquishment and waiver At page 115 it is said — 

“With the inauguration of the new ConstituUon the merged States hate lost all vtstiea ef 
existence as separate entities 6 
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and at page 130 — 

** Tbe new Constitution of India gives expression to the changed conception of Indian unity 
brought about by the ‘unionisation ’ of States ’ 

and at page 131^- 

“ Unlike the scheme of 1535 the new Constitution is not an alliance between democracies and 
dynasties but a real union of the Indian people built on the corcepi of the sovereignty of the people 
AU the citizens of India, whether residing in States or Provinces will enjoy the same 
fundamental rights and the same legal remedies to enforce them In the matter of ihcir constitutional 
relationship with the Centre and in their internal set up, the States will be on a par with the Pro- 
vinces The new Consutution therefore finally eradicates all artificial barriers which separated 
the States from Provinces and achieves for the first time the objecuve of a strong, united and demo 
cratic India built on the true foundations of a co-operative enterprise on the part of the peoples of 
the Provinces and the States alike 

But we do not found on the will of the Government We are no longer con- 
cerned with principalities and powers We hare upon us the whole armour of 
the Constitution and walk from henceforth in its enlightened ways, nearing 
the breastplate of its protecting provisions and flashing the flaming sword of its 
inspiration 

It was not denied that if the present action of the State cannot be defended 
as an act of State it cannot be saved under any provision of law Whether the 
State would have the nght to set aside these grants in the ordinary Courts of the 
land, or whether it can deprive the petitioners of these properties b\ legislative 
process, is a matter on which we express no opinion It is enough to say that 
its present action cannot be defended Article 31 (1) of the Constitution is attrac- 
ted as also Article 19 (/) The petitioners are accordingly entitled to a wnt under 
Article 32 (2) A wnt will accordingly issue restraining the State of Uttar Pradesh 
from giving effect to the orders complained of and directing it to restore possession 
to the petitioners if possession has been taken 

The petitioners will be paid their costs by the State of Uttar Pradesh The 
intervener will bear its own 

Petition allowed 

SUPREME COURT OF INDIA 
[Civil Appellate Jurisdiction ] 

Present — S R Das, Ghllam Hasan and B Jaganvadhadas JJ 
Vashist Naram Sharma Appellant* 

Dev Chandra and others Respondents. 

Representation of the People Act ( XLIII of 1951) section 100 (i) (e ) — Election tiken can be held to be 
tehollj mid — Considerations and onus as to election result havin’ been materially effected 

Before an election can be declared to be wholly void under section too (it (r), the Tribunal 
must find that the result of the election has been materially affected These words indicate that 
the result should not be judged by the mere increase or decrease in the total cumber of votes secured 
by the returned candidate but by proof of the fact that the wasted votes would have been distributed 
m such a manner between the contesting candidates as would have brought about the defeat of the 
returned candidate The language of section 100 (0 (e) of the Representation of the People Act, 
xgjj, clearly places a burden upon the objector to substantiate the objection that the result of the 
election has been materially affected by the improper acceptance of nommati on. 

If the objector falls to discharge that onus the election must be allowed to stand 
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Appeal by Speaal Leave granted by the Supreme Court of India by its Order 
dated the 29th Maj, 1953, from the Judgment and Order dated the 4th May, 
1953 of the Election Tribunal, Allahabad in Election Petition No 270 of 195 2 
C A Daphtary, Solicitor General for India (G C Mathur and C P Lai, Advo 
cates, with him) for Appellant 

Launtt Lai , Advocate for Respondents Nos 1 to 4 
The Judgment of the Court was delivered by 

Ghulam Hasan J — This appeal preferred under Article 136 of the Consti- 
tution against the order dated May 4 1951, of the Election Tribunal Allahabad, 
setting aside the election of Sn Vashist Naram Sharma, to the U P Legislative 
Assembly, raises two questions for consideration The first question is whether 
the nominauon of one of the rival candidates, Dudh Nath was improperly accepted 
bv the Returning Officer and the second, whether the result of the election was 
thereby material!) affected 

Eight candidates filed nominations to the U P State Legislative Asremblyfrom 
Ghazipur (South East! Constituency No 345, three withdrew their candidature 
and the contest was confined to the remaining five The votes secured by these 
candidates were as follows — 


I 

Vashist Narain Sharma 

12868 

2 

Vireshwar Nath Rai 

10996 

3 

Mahadeo 

3950 

4 

Dudhnath 

1983 

5 

Gulab Chand 

1768 


They were arrayed in the elecuon petition as respondents 1 to 5 respectively The 
first respondent having secured the highest number of votes was declared duly 
elected Three electors filed a petition under section 81 of the Representation 
of the People Act (Act XLIII of 1951) praying that the election of the returned 
candidate be declared void and that respondent 2 be declared to have been duly 
elected , in the alternative, that the election be declared wholly void The elec 
tion was sought to be set aside on the grounds, inter aha, that the nomination of 
respondent 4 was improperly accepted by the Election Officer and that the result 
of the election was thereby materially affected The Tribunal found that respon 
dent 4, whose name was entered on the electoral roll of Galimar Constituency 
Ghazipur (South East) 1 personated ’ (meaning passed himelf off as) Dudh Nath 
Kahar and used the entries of hts electoral roll of Baruin Constituency Ghazipur 
(South Yvest), that the Returning Officer had improperly accepted his nomina- 
tion, and that the result of the election was thereby materially affected Allega- 
tions of major and minor corrupt practices and non compliance with certain statu 
tory rules were made but the Tribunal found in favour of the returned candidate 
on those po nts 

Dudh Nath respondent 4 is Rajput b> caste His permanent or ancestral 
home is GahmaY but since 1943 he had been employed as a teacher in' the Hindu 
Higher Sccondaiv School at Zamama — a town 10 or 12 miles away — and he had 
been actually residing at village Baruin which is quite close to Zamama The 
person for whom Dddh Nath ‘ personated ’ is Dudh Nath Kahar whose permanent 
° US ti >S 3t J 3rnu an, his father lives at Baruin Dudh Nath Kahar used to 
visit arum off and on\b;it he was employed at Calcutta The nomination poper 
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filed by Dudh Nath gave his parentage and age which more properly applied to 
Dudh Nath Kahar He gave his lather’s name as Shiv Deni alias Ram Knt 
Ram Knt is the name of Dudh Nath Kahar’s father The electoral roll {Exhibit 
K) of Gahmar gives Dudh Nath’s father’s name as Shio Deni with no alias and his 
age as 39 while the electoral roll of Pargana Zamania \louza Baruin (Exhibi{ 
C) gives Dudh Nath’s father’s name as Ramknt and his age as 31 In the elec- 
toral roll of Jamuan Dudh Nath’s age is entered as 34 but in the supplementary 
list it is mentioned as 30 When the nomination paper was filed on November 
24, 1951, at 2-20 p m it was challenged by Vire'hwar Nath Rai on the ground 
that Dudh Nath s father’s name was Shivadem and not Ramknt but no proof was 
given m support of the objection and it was overruled on November 27 This 
order was passed at 1 pm One of the candidates, who later withdrew, filed 
an application at 3 2 3 pm before the Returning Officer offering to substantiate 
the objection which the objector had not pressed This application was rejected 
on the ground that the nomination had already been declared as valid In point 
of fact no ev idence was adduced This acceptance of the nommauon on the part 
of the Returning Officer is challenged as being improper under section 36 (6) 
of the Representation of the People Act and as the result of the election according 
to the objector has been materially affected bv the improper acceptance of this 
nomination, the Tribunal is bound to declare the election to be wholly void under 
section 100 1) (e) of the Act Mr Daphtary on behalf of the appellant has argued 
before us with refererce to the provisions of sections 33 and 36 that this is not a 
case of improper acceptance of the nomination pap-r because pnmafane the nomi- 
nation paper was valid and an objection having been raised but not pressed or sub- 
stantiated, the Reluming Officer had no opuon but to accept it There was, 
as he says nothing improper in the action of the Returning Officer On the con- 
trary, it may, according to him, be more appropriately described as a case of an 
acceptance of an improper nomination paper by the Returning Officer, inasmuch 
as the nomination paper contained an inherent defect v hich was not discernible ex 
facte and could be disclosed only upon an enquiry and upon the taking of evidence 
as to the identity which was not then forthcoming Such a case, it is argued, 
is not covered bv section 100 (1) (c) but by section 100 (2) (c) in which 
case the election of the returned candidate is alone to be declared void, whereas 
in the former case the election is whollv void W'e do not propose to express 
any Opinion upon this aspect of the matter, as in our view the appeal can be dis- 
posed of on the second question 

Section 33 of the Representation of the People Act, ig 3 i, deals with the presen- 
tation of nomination paper and lav s down the requirements for a v alid nomination 
On the date fixed for scrutiny of the nominations the Returning Officer is required 
to examine the nomination paper and decide all objections which may be made 
to any nomination, and after a summary inquiry if any , as he thinks necessary he 
is entitled to refuse nomination on certain grounds mentioned in sub section (2) 
of section 36 Sub section (6) lays down that the Returning Officer shall endorse 
on each nomination paper his decision accepting or rejecting the same and, if 
the nomination paper is rejected, shall record m writing a brief statement of his 
reasons for such rejection This sub section shows that where the nomination 
paper is accepted, no reasons are required to be given Section 100 gives the 
•grounds for declaring an election to be void The material portion is as follows — - 
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( i) If the 1 nbunal is of op mon — 

(a) 

(*) 

c) that the result of the 1 cucm has been material!* affected by the unproper accep 
tan c or rej ction of any nomination 
tl e Tribunal shall dee are the election to be w holly void 

It is under this sub section that the election was sought to be set aside 
Before an election can be declared to be wholly void under section ioo (i) 
(c), the Tribunal must find that “ the result of the election has been materially 
affected ’ These words have been the subject of much controversy before the 
Elccti >n Tribunals and it is agreed that the opinions expressed have not always 
beei uniform or consistent These words seem to us to indicate that the result 
should not be judged by the mere increase or decrease in the total number of votes 
secured b\ the returned candidate but by proof of the fact that the wasted votes 
would have been distributed in such a manner between the contesting candidates 
as would have brought about the defeat of the returned candidate The next 
question that arises is whether the burden of proving this lies upon the petitioner 
who objects to the validity of the election It appears to us that the volume of 
opinion preponderates in favour of the mew that the burden lies upon the objector 
It would be useful to refer to the corresponding provision m the English Ballot 
Act 1872 section 13 of which is as follows — 

* No election shall be declared invalid by reason of a non-compliance with the rule* contained 
in the f rst schedule to this Act or any mutake in the use of the forms in the second schedule to this 
Act f it appears to the Tribunal having cognizance of the question that the election was conducted 
in accordance with the principles laid down in tbe bod> of this Act, and that such ron compliance 
or mistake did not affect the result of the election ’ 


This section indicates that an election is not to be declared invalid if it appears 
to the Tribunal that non compliance with statutory rules or any mistake m the 
use of such forms did not affect the result of the election This throws the onus 
on the person who seeks to uphold the election The language of section 100 (r) 
(c) however, clearly places a burden upon the objector to substantiate the objec- 
tion that the result of the election has been materially affected On the contrary 
under the English Act the burden is placed upon the respondent to show the 
negative, viz , ‘hat the result of the decision has not been affected This view 
was expressed in Rat Bahadur Surcndra ft ar ay an Stnha v Amulyadhone Roy and Olh/rs y , 
by a tribunal presided over by Mr (later Mr Justice) Roxburgh The con- 
tention advanced in that case was that the petitioner having established an irre- 
gularity it was the duty of the respondent to show that the result of the election 
had not been materially affected thereby The Tribunal referred to the provisions 
of section 13 of the Ballot Act and drew a distinction between that section and the 


provisions of paragraph 7(1) (c) of Corrupt Practices Order which was more or 
less on the same lines as section 100 (1) («) They held that the onus is differently 
placed by the two provisions While under the English Act the Tribunal hearing 
an election petition is enjoined not to interfere with an election if it appears to it 
that non compliance with the rules or mistake in the use of forms did not affect 
the result of the election, the provision of Paragraph 7 (1) (c) placed the burden 
on the petitioner The Tribunal recognised the difficulty of offering positive- 


htd an Election Casts by Sen and Poddar, page 188 
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proof in such circumstances but expressed the view that they had to interpret 
and follow the rule as it stood 

In C M Karate v Mr B A Daln etc 1 the Tribunal held that the onus of 
proving that the result had been materially affected rests heavily on the petitioner 
of proving by affirmative evidence that all or a large number of votes would have 
come to the returned candidate if the person whose nomination had been impro- 
perly accepted had not been in the field 

In Babu Basu Sinha v Babu Rajandhan Stnha etc *, it was emphasized that it 
is not enough for the petitioner to show that the result of the election might have 
been affected but he must show that it was actually affected thereby 

The case of Jagdtsh Singh \ Shn Rudra Deolal etc * was one under section 
ioo (i/ (c) of the Representation of the People Act It was held that the question 
should alwavs be decided on the basis of the mateml on the record and not on 
mere probabilities The Tribunal distinguished between an improper rejection 
and an improper acceptance of nomination observing that while in the former 
case there is a presumption that the election had been materially affected in the 
latter case the petitioner must prove by affirmative evidence though it is difficult, 
that the result had been matenallv* affected 

The learned counsel for the respondents concedes that the burden of proving 
that the improper acceptance of a nominauon has materially affected the result 
of the election lies upon the petitioner but he argues that the question can anse 
in one of three ways 

(1) where the candidate whose nominauon was improperly accepted had 
secured less votes than the difference between the returned candidate and the 
candidate securing the next highest number of votes, 

(2) where the person referred to above secured more votes and 

(3) where the person whose nominauon has been improperly accepted is 
the returned candidate himself 

It is agreed that in the first case the result of the election is not materially affected 
because if all the wasted votes are added to the votes of the candidate securing 
the highest votes, it will make no difference to the result and the returned candidate 
■will retain the seat In the other tw o cases it is contended that the result is materially 
affected So far as the third case is concerned it may be readily conceded that 
such would be the conclusion But we are not prepared to hold that the mere 
fact that the wasted votes are greater than the margin of votes between the returned 
candidate and fhe candidate securing the next lughest number o’! votes must "lead 
to the necessary inference that the result of the elecUon has been materially affected 
That is a matter which has to be proved and the onus of proving it lies upon the 
peUUoner It will not do merely to say that all or a majority of the wasted votes 
might have gone to the next highest candidate The casting of votes at an elecUon 
depends upon a variety of factors and it is not possible for any one to predicate 
how many or which proporUon of the votes will go to one or the other of the candi 
dates While it must be recognised that the petitioner in such a case is confronted 
with a difficult situation, it is not possible to relieve him of the duty imposed upon 

1 Doabia s Election Cases Vol 1 {p 178) 3 Gazelle of Ind a (Extract dirtary j October, 

a Ind an Election Pc xtions (Vol III) by 13 1933 
Sbn Jagat Narain page 80 
R — 94 
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him by section too (i) (c) and hold without evidence that the duty has been 
discharged Should the petitioner fail to adduce satisfactory evidence to enable 
the Court to find in his favour on this point, the inevitable result would be that 
the Tribunal would not interfere in his favour and would allow the election to 
stand 

In two cases [LaUum La! Mtshra \ Tnbeni Kumar ; etc 1 and Mandat 
Sumitra Den \ Sn Surajnaram Stngh , etc 2 ] the Election Tribunal, Bhagalpur, had 
to consider the question of improper acceptance of the nomination paper They 
agreed that the question whether the result of election had been materially affected 
must be proved by affirmative evidence They laid down the following test — * 

If the number of votes secured by the candidate, whose nomination paper has been improperly 
accepted, is lower than the difference between the number of votes secured by the successful candi- 
date and the candidate who has secured the next highest number of votes it is easy to fnd that the 
result has not been materially affected If however the number of votes secured by such a candi- 
date is higher than the difference just mentioned it is impos ible to foresee t hat the result would 
ave been if that candidate had not been in the field It will neither be possible to sav that the 
result would actually have been the same or different nor that it would have been in all pro- 
bability the same or d fferent 

In both the cases the margin of votes between the successful candidates and the 
nact highest candidate was less than the number of votes secured by the candidate 
w ose nomination was improperly accepted They held that the result was ma- 
terially affected We are unable to accept the soundness of this view It seems 
to us that where the margin of votes is greater than the votes secured by the candi- 
date whose nomination paper had been improperly accepted, the result is 
not only materially not affected but not affected at all , but where it is not possible 
to anticipate the result as in the above mentioned cases, we think that the peti- 
tioner must discharge the burden of proving that fact and on hisTadure to do so, 
the election must be allowed to stand 

The Tribunal m the present case rightly took the view that they were not 
impressed with the oral evidence about the probable fate of votes wasted on Dudh 
Nath Singh, bat they went on to observe 

h that Dudh Nath respondent Iso 4 received more votes than the marem cf Votes 

y » tc responaeni No i was relumed v e are constrained to hold that there was reasonable 
been in'tbefi 2 being elected in place of respondent No 1, bad Dudh Naih not 

We are of opinion that the language of section loo (l) (c) is too clear 
or any speculation about possibilities The section clearly lays down that 
improper acceptance is not to be regarded as fatal to the election unless the 
I nbunal is of opinion that the result has been materially affected The number 

3510 ' oles "as 111. It is impossible to accept the ipse dixit of witnesses coming 
— - — ° P ? S1< ^ e ° r ot ^ er t0 say f^at all or some of the votes would have gone to 
oneV^r the other on some supposed or imaginary ground The question is one of 
tact and~rtas to be proved by positive evidence If the petitioner is unable to 
adduce etidem^ m a case such as the present, the only inescapable conclusion to 
Vffiich the TnbW 1 can come is that the burden is not discharged and that the 
ection must staV^ Such result may operate harshly upon the petitioner seeking 
to set aside the Action on the ground of improper acceptance of a nomination 


1. Ga Me B f foj a * ** *) February a 2 Ca tile oj India (KxUaorJinarj) February 
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paper, but neither the Tribunal nor this Court is concerned with th" it convenience 
resulting from the operation of the lan Hois thu state of things can be remedied 
is a matter entireh for the Legislature to consider The Englnh Act to v hich we 
have referred presents no such conundrum and lays down a perfecds 'emible cn 
tenon upon which the Tnbunal can proceed to declare its opinion It directs 
the Tnbunal not to set aside the elecuon if it is of opinion that the irremilanty 
has not matenalls affected the result 

Mr Naumt Lai argued that the finding that the result of the election has 
been material! v affected is a finding of fact v hich this Court should not mterf-re 
with in special appeal but there is no foundation for the so-called firdirg of fact. 
If the Tnbunal could not be sure that the respordeni i would get only 56 oat 
of the wasted votes to give him an ab olute majontv hoy, could the Tnbunal con 
jecture that all the v tist-d votes woo'd gi to the second best candidate 

The Tnbunal modirected it. elf in not compreh-ndmg what thcv had to find 
and proceeded merelv upon a mere po«ibditv Their finding upon the matter 
is speculative ard conjectural. 

Mr Naumt Lai also attempt'd to argue that he could suppon the deci_ion 
of the Tnbunal on other grourds which had been found against him and referred 
to the analogv of the Code of Civ ll Procedure v hich permits a respondent to tale 
that court- That provision has no applicaoon to an app"al granted bv special 
leave under Article 136 We have no appeal befo"e us on behalf the respondents 
and we are unable to allow that question to be reagitated 

The result is that we «et aside the order cf the Tnbunal and hold that it 
not proved that the result of the election has been matenallv affected bv an impro- 
per acceptance of the nomination assuming th„t the case falls within the purview 
of section 30 6 and that finding is con-ect 

We -ccordinglv «et aside the order of the Tnbun_l and uphold the elecuon 
of the appellant The appellant will get his costs from the respondents incurred 
here and in the proceedings before the Tnbunal 

App^<J c UdX'i 

pLPREME COLRT OF INDIA. 

[Civil Appellate Jumdicuon.] 

Present — Meiir Ch and Mahajvn Ch»fJjsLce B K Mukhzrjea Vivian 
Bose N H Brag iatt axd T L \ eakataraha Am vr JJ 
Durga Shankar Mehta Appellant* 

Thakur Ra^huraj Singh and Others Rzspoi J *Tls 

R. t> a**-— 1 of t Pn 1 At Xlia of 1931) s chons £0 crA 103 Scc*t cat r-C — If cf els /« tot 
of Sa'rtPK C”crt <cjUt Ar^ce 136 of la C oiPwlti o* ItAji IC3O la ir^nfrtt Ij ncj of sftcicl licit mil 
iarji! of l\_ E~t r TrtbsnA 

Ri*ran~A n tt P'o Ac' ( XUIIefig^t) s riff* 100(1 c) c-A (2) (c) — See** 

Section 80 o ( the Representation of the Peop e Act, iQji \ hich is worded almost in th" same 
manner as Article 9 lb provides that no elecuon .ha 1 be caLed in question except b> an ejection 
petition presented in accordance with the provisoes of this Part and section 10 3 savs that eteiy 
older of th- Tribunal made und r this Act sh-.l be £n_l and co’-dimre. But it cannot be said that 
the Sup 'em Court ha-, no j ins^uccon to in e-'e-c with the orders of the election tribunal by way 
of special leave under Article 138 of the Gonsjtunon 


CSvd Appeal No 150 of 1933 


19th May, 1934. 
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TJj-EIctioa Tribunal is a mdicui Tr buaal empcm ered and obliged to deal judicially wnh 
ans > D o out of or m conr'caon witn e ection, the c\ emdmg pow er of the Supreme Court 
to g ant xo-eial leave in p’-optr cases would •"rtamly b* attra ted and this power could not be 
excluded by anj parhasnentar l-g'slaoon The non obs c V clause with which Article 3' , g of the 
Con utution b-gics debars aix Com i t <■ land induing the Supreme Court to ecte-tam a put 
or pro erdir" calling ra question ate' ctioi to the Parliament or the Stale Legislature. It is the 
E’ecnon Tribunal alone u^at c»n d cade such disputes and the proceeding has to b* initiated by 
•a election pennon ard n sic i mam j max be provided by Statute. But once tie Tribunal 
has mad- an} deUi-un tio»o » jjd anon cm tae matter the powers of the Supreme Court to 
inti-rfereba was of st'cialbax c»n alwavs be exercised 

The pow fx tr e b \x c*e I 6 of the Constitution are m the nature of special or residuary 
pow er ch are exc cisab e o_tsiac tne purview of ordinary law m cases w here the needs of justice 
demand w ere t ct b L e Su rer e Court of the land It vests m the Supreme Court a plenary 
JuRsi c-on i me *"3 ter of en retaining and hearing appeals, b> granting of special leave, against 
“ “ Ji a m*n or ord made b\ a Cou. to- Tribunal in an} cause or matter and the powers 

1 or exercis'd n spite of the specific provisions for appeal contained in the Constitution or other 
Section lOj of the Rep -sentanon of tb» People Act, *951, certain!} gives Imahty to the dtn- 
sions of e Election Tribunals so far as that Act ss coiemed and does not provide for any further 
*PP but that canr ot in anx « ax cut down or affect the overriding powers which the Supreme Court 
can ex rcis in die matter of granting special lease under Amde 136 of the Constitution Th» 
overriding power wtuch has been vested in the Supreme Court under Article 136 of the Constitution, 
a sense wid-r than the prerogative right of entertaining an appal exercised fcj thcjudiasl Com- 
tanerTh 0 l Cojoal 111 Entrland The prerogatn e of the Crown can be tafcen a«) or CT.tr- 

by legislation but Article 136 of the Constitution is a consmuoonal provision winch no 
Parliamentary legislation can limit or tale aw ax 

The electoral roll is conclusive as to the qualification of the elector except where disqualification 
15 ^P rcss, y alleged or pro eo Where a person under age is shown as having been of proper age 
•n e elccio al rolls and no objection is talen to hi» nomination, it cannot be said th2t his comma 
n was imp operlv accepted by the Returning Officer within the meaning of section too (l) (f) 
o ae epre -ntauoo of the People Act, *9ai, sa as ta reader the whole demon void. In such a case 
' diH CU3Q ^rld to be vo i on the ground of the constitutional disquali fi c a tion of the 

can ate and not on the ground that his nomination was improperly accepted by the Returning 
. . ^ JCJ a C3Se coai»s under sub-section (2) (r) of section 100 and not Under sub-section (1) 

W o that section. Only the election of the disqualified candidate must be declared void. 

Appeal b> Special Leave granted by Order of this Court, dated the 15th May, 
*953. from the Judgment and Order, dated the 50th April, 1953, of the Election 
n unal, Jabalpur at hagpur, m Election Petition No I of 1952. 

B Sen T P Aaii and / A Shroff, Advocates, for Appellant. 

P M Hazar nun, J B Dadnehanji and Rsjmdcr Xarain, Advocates for 
Respondent \o 1 


Tf“ e Judgment of the Court was delivered b> 

Mdkerjea J — This appeal, which has come before us on special leave, u 
rected against the judgment and order of the Election Tribunal, Jabalour at 
h e ld P on’,b ated ?^ 3 ° th AprJ ’ IQ53, " hereb > ,he Tnbonal declared the election 
A m ' 29 “ December » *95*. for the double member Lalhnadon Legislative 
sent T,rl 'ft**™'- t0 be " boU > ' old undcr section too (z) (r) of the Reprc- 
9 the People Act (hereinafter called ‘ The Act.’) 

f PprC f. 3t l e tbe contentions that have been raised b% the parties to this 
S' ". 0uld Necessary to state briefly the material fhets The LaUmadon 
LeguJame Assembly Constituency in Madhya Pradesh is a double member con- 
stituency, one tif the reals m which is reserved for scheduled tnbes. The appcl- 
*“* and respondents Nos 1, 3, 5 and ? wre duh nommated caiidida t es for the 
general seat in t^e said constituency, while respondents Vos 2, 4 and 6 were 
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nominated for the reserved seat No objection was taken before the Returning 
Officer in respect of the nomination of either the appellant or respondent No 2 
Vasant Rao Out of these eight candidates, respondents Nos 5, 6 and 7 with- 
drew their candidature within the prescribed period under section 37 of the Act 
and the actual contest at the election was between the remaining five candidates, 
namely, the appellant and respondents Nos 1 to 4 The votes secured by these 
five candidates at the polling were found to be as follows 


(1) The Appellant (General) 18,627 

(2) Respondent No 1 (General) 7,811 

(3) Respondent No 2 (Reserved) 14,442 

(4) Respondent No 3 (Reserved) 7,877 

(5) Respondent No 4 (General) 6,604 


Accordingly the appellant and respondent No 2 were declared elected to the 
General and Reserved seat respecuvely, under section 66 of the Act, and the 
results were duly published m the Madhya Pradesh Gazette on 8th of February, 
1952 On the 14th of May, 1952, the respondent No 1 Raghuraj Singh filed an 
election petition against the appellant and the other respondents, under section 
81 of the Act praying that the said election to the Lakhnadon Legislative Assembly 
Constituencv be declared wholly void or in the alternative the election of Vasant 
Rao and/or that of the appellant Durga Shankar Mehta be declared void There 
was a string of allegations made in the pettuon accusing the appellant of various 
corrupt practices in the matter of securing votes but none of these are material 
for our present purpose, as the Tribunal, by a majority, held these allegations 
to be unfounded and not supported by proper evidence The substantial ground 
upon wffich the petitioner sought to assail the validity of the election was, that the 
respondent No 2 Vasant Rao who was declared duly elected to the Reserved seat 
in the said constituency was, at all material times, under 25 years of age and was 
consequently not qualified to be chosen to fill a seat in the Legislative Assembly 
■of a State under Article 1 73 of the ConstituUon This allegation was found to be 
true by the majority of the Tribunal and by its judgment dated the 30th of April, 
1953, the Tribunal came to the conclusion that the act of the Returning Officer 
in acceptmg the nomination of Vasant Rao, who was disqualified to be elected 
a member of the State Legislature under the Constitution, amounted to an improper 
acceptance of nomination within the meamng of section 100 (1) (c) of the Act 
and as the result of the election was materially affected thereby, the whole election 
must be pronounced to be void It is the propriety of this decision that has been 
challenged before us in this appeal 

Mr Hazamavis appearing for the respondent No 1 before us, took a preli- 
minary point challenging the competency of the appeal It is contended by the 
learned counsel, that Article 329 (6) of the Constitution ousts the jurisdiction of all 
ordinary Courts in election disputes and provides expressly that no election to 
either House of Parliament or to either House of the Legislature of a State shall 
be called in question, except by an election petition presented to such authority 
-and m such manner as may be provided for by or under any law made by the 
appropriate Legislature It is urged that there can be no challenge to the validity 
of an election except by way of an election petition, and the authority to which, 
and the manner in which, such petition is to be presented, have been embodied 
m the Representation of the People Act which has been enacted by the Parliament 
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under Article 327 of the Constitution Section 80 of the Act, which is worded 
almo't in the same manner as Article 329 (£), provides that “ no election shall 
be called in question except by an election petition presented in accordance with 
the provisions of this Part and section 105 says that “ every order of the Tri- 
bunal made under this Act shall be final and conclusive ” It is contended by the 
learned counsel that the jurisdiction that is created m the Election Tribunal ts a 
special jurisdiction which can be invoked by an aggrieved party only by means 
of an election petition and the decision of the Tribunal is final and conclusive. 

These arguments thoug 1 apparentlv attractive, appear to us on closer exa- 
mination to be untenable We agree with the learned counsel that the right of 
see Li ig election and suurg in Parliament or in a State Legislature is a creature 
of the Constitution and when the Constitution provides a special remedy fo»- enforc- 
ing tiat n 3 t no oth-r remedv bv 01 dinars action m a Court of law is available 
to a per o m regaro to election disputes The jurisdiction with which the Elec- 
tion Tnounal is endowed is urdoubtedh a «p“cial jurisdiction , but once it is held 
that it is a judi lal Tnbui al empowered ard obliged to deal judicial!) with dis- 
putes ansi* s out of or m connection with el“cuon th- overriding power of this 
Court to grant special lea e in pr jper cases would certamlv b- attra'U-d and this 
power cannot be excluded bv Parliamentary legislation Th» ro-obstant' clause 
with which Article 329 of the Constitution begins ..nd upon which the respondent’s 
counsel lavs so much stress debars us as it debars anv other Court m the land, to 
entertain a suit or a proceeding calling in question any election to the Parliament 
or the State Legislature It is the Election Tribunal alone that can decide such 
disputes and the proceeding has to be initiated by an election petition and in 
such manner as mav be provided b) a statute But once that Tribunal has made 
anv determination or adjudication on th* matter, the powers of this Court to inter- 
fere b) way of special leave can always be exercised It is now w*ell settled by the 
majority decision of this Court in the ca_e of Bharat Bard Lid v Employees of the 
Bharat Bank Ltd 1 that the expression “ Tribunal ” as used in Article 138 does 
not mean the same thing as Court but includes, within its ambit, all adjudicat- 
ing bodies provided thev are constituted b) the State and are invested with judicial 
as distinguished from pj el> administrative or executive functions The only 
Courts or Tribunals, whic » are expressly exempted from the purview of Article 136, 
are those which are established by or under any law relating to the Armed Fo-ces 
as laid down m clause {*» of the Article It is well known that an appeal is a crea- 
ture of statute ard there can be no inherent right of appeal from any judgment or 
determination unless an appeal is expressly provided for by the law itself The 
powers given by Article 1 30 of the Constitution however are in the nature of special 
or residuary powers which are exercisable outside the purview of ordinary law, m 
cases where th-* needs of justice demand interference by the Supreme Court of 
the land The Article itself is worded in the widest terms possible. It vests m 
the Supreme^ Court a plenary jurisdiction in the matter of entertaining and hear- 
mg appcals.Mjy granting of special leave, against any kind of judgment or order 
made by a Court or Tribunal in any cause or matter and the powers could be exer- 
cised in spite of the specific provisions for appeal contained in the Consutution or 
other laws The Constitution for the best of reasons did not choose to fetter or 
circumscribe the powers exercisable under thu Article m any wav Section 105. 
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of the Representation of the People Act certainly gives finality to the decision of 
the Election Tribunal so far as that Act is concerned and does not provide for any 
further appeal but that cannot in any wav cut down or affect the overriding powers 
which this Court can exercise in the matter of granting special leave under Article 
I36 of the Constitution 

This overriding power, which has been vested in the Supreme Court under 
Article 136 of the Constitution, is m a sense wider than the prerogative right of 
entertaining an appeal exercised by the Judicial Committee of the Privy Coun- 
cil in England The prerogative of the Crown can be taken away or curtailed 
by express legislation and even when there are no clear words m a particular statute 
expressly taking awav the Crowns prerogative of entertaining an appeal but the 
scheme and purpose of the Act show unmistakably that there was never any inten- 
tion of creating a Tribunal with the ordinary incident of an appeal to the Crown 
annexed to it the Pnvy Council would not admit an appeal from the decision of 
such Tribunal This is illustrated by the decision of the Pnw Council in Theberge v 
Landry 1 , upon which Mr Hazamavis places considerable reliance In that case 
the petitioner having been delared duly elected a member to represent the electoral 
district of Montmamer in the Legislative Assembly of the Province of Quebec, 
his election was afterwards on petition declared null and void by judgment of 
the Superior Court under the Quebec Controverted Elections ket 1873 and he 
himself was declared guilty ol corrupt practices He epphed for special leave to 
appeal to His Majesty in Council The application was refused and Lord Caims 
in delivering the judgment of the Board held, that although the prerogative of the 
Crown could not be taken away or limited except by express words and the rele- 
vant section of the Quebec Controverted Elections Act of 1875 providing that “ such 
judgment shall not be susceptible of appeal ’ did not mention either the Crown 
or its prerogative , yet the fair construction of the above Act as also of the previous 
Act of 1872 was that it was the intention of the Legislature to create a Tribunal 
for the purpose of trying election peuuons in a manner which would make its deci- 
sion final for all purposes and should not annex to it the incident of its judgment 
being reviewd by the Crown under its prerogative 

This decision m our opinion docs not assist Mr Hazamavis In the first place 
Article 136 is a constitutional provision which no Parliamentary legislation can 
limit or take awav In the second place the provision being one which over- 
rides ordinary laws, no presumption can arise from words and expressions declaring 
an adjudication of a particular Tribunal to be final and conclusive, that there was 
an intention to exclude the exercise of the special powers As has been said already, 
the nonobstante clause in Article 329 prohibits challenge to an election either to 
Parliament or any State Legislature except in the manner laid down in clause (2) 
of the Article But there is no prohibition of the exercise of its powers by the 
Supreme Court in proper cases under Article 136 of the Constitution against the 
decision or determination of an Election Tribunal which .like all other judicial 
Tribunals comes within the purview of the Article It is certainly desirable that 
the decisions on matters of disputed election should as soon as possible, become 
final and conclusive so that the constitution of the Legislature may be distinctly 
and speedily known But the powers under Article 136 are exercisable only under 
exceptional circumstances The Article does not create any general right of appeal 
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from decisions of all Tribunals As regards the decision of this Court in Ponnuswamt v; 
Relurmp? Officer, AamaUat Constituency and others \ to which reference has been 
made by the learned counsel, we would only desire to point out that all that this 
case decided was that the High Court had no jurisdiction, under Article 256 of 
Constitution, to inrerfere by a writ of certiorari, with the order of a Returning 
Officer who was alleged to have wrongly rejected the nomination paper of a parti- 
cular candidate It was held that the word ‘ election ” in Article 329 (/>) of the 
Constitution had been used in the wide sense to connote the entire process, culmina- 
ting in a candidate’s being declar'd elected and that the scheme of Part XV of 
the Constitution was that all matters which had the effect of vitiating election should 
be brought up onlv after the election was over and by way of an election petition 
The particular point which arises for consideration here, was not decided m that 
case ana was expressly left open In our opinion therefore the preliminary point 
raised bv Mr Hazamavis cannot succeed 

Coming now to the appellants case, Mr Sen who appeared m support of 
the appeal, has pressed onh one point for our consideration He plainly stated 
that he could not challenge the propriety of the finding, arrived at by the majority 
of the Tribunal that respondent Vasant Rao was below 25 years of age at ail 
material times This he concedes is a finding of fact and being based on evidence, 
is not open to challenge before iis in an appeal by special leave His contention 
in substance is that there has been no improper acceptance of nomination m the 
present case as has been held by the Tribunal and consequently the provision of 
section 100 (1) (c) of the Act would not be attracted to it and the entire election 
could not have been declared void It is true, says the learned counsel, that on 
th** finding of the Tribunal there has been a violation of or non-compliance with 
the provision of section 173 of the Constitution and as respondent No 2 suffers 
from a constitutional disability by reason of his under age and is not qualified to 
be chosen to fill a seat m the Legislative Assembly of a State, his election can un- 
doubtedly be declared void under section 100 (2) (c) of the Act, but there was no 
justification for pronouncing the whole election, including that of the appellant, 
to be void The whole controversy thus centres round the point as to whether, 
upon the facts admitted and proved, the present case comes within the purview 
of sub-section (i) (e) of section 100 of the Act or of sub section (2) (c) to the same 
section The relevant portions of section ioo of the Act so far as are material for 
our present purpose may be set out as follows — 

‘ *00 Grounds for declaring electton. to he void — 

(1) If the Tribunal is of opinion — 

w 

(*) 

(0 that the result of the elect on has been materially affected by the unpropet acceptance 
•or rejection of any notmnauon the Tribunal shall declare the election to be wholly void 


(a) Subject to the provision* of sub secuon (3) if tl c Tribunal is of opinion— 

M 

(c) that the result of the elect on has been materially affected by the improper reception or 
refusal of a vote of by the reception of any vote which js void or by any non -compliance with tbe 
provisions of the Constitution or of this Art or of any rules or orders made under this Act or of any 
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other Act o* rules relating to the election, ox by any mistake in the use of any prescribed form, 
the Tribunal shall declare the election of the returned candidate to be toid 

The first point for our consideration is whether the nomination of Vasant 
Rao was improperly accepted by the Returning Officer and that has materially 
affected the result of the election It is not suggested on behalf of the respon- 
dent that the nomination paper filed by Vasant Rao was in anv manner defec- 
tive It is admitted that the names and electoral numbers of the candidate and 
his prosposer and seconder as entered there, were the same as those entered in the 
electoral rolls It is also not disputed that the nomination paper was received 
within proper time as is laid down in section 33, sub section (4) of the Act Sec 
tion 36 of the Act provides for scrutiny of nominations and under sub section {2) 
the Returning Officer has got to examine the nomination papers and decide all 
objections that may be made to any nomination and he may either on such objec- 
tion or on his own motion, after such summary enquirv, if any, as he thinks neces- 
sary, refuse any nomination on any of the grounds which are specified m the different 
clauses of the sub section The ground mentioned in clause (a) of the sub section 
is, that the candidate is not qualified to be chosen to fill the scat under the Consti 
/ tution or the Act The contention of the respondent No t is that the nomination 
of Vasant Rao should have been rejected on this ground and as the Returning 
Officer did not do that, his act amounted to an improper acceptance of nomination 
within the meaning of section 100 (1) («•) of the Act We do not think that this 
contention is sound If the want of qualification of a candidate does not appear 
on the face of the nomination paper or of the electoral roll, but is a matter which 
could be established only b> evidence, an enquiry at the stage of scrutiny of the 
nomination papers is required under the Act only if there is an> objection to the 
nomination The Returning Officer is then bound to make such enquiry as he 
thinks propeT on the result of which he can either accept or reject the nomination 
But when the candidate appears to be properl> qualified on the face of the electoral 
roll and the nomination paper and no objection is raised to the nomination the 
Returning Officer has no other alternative but to accept the nomination This 
would be apparent from section 36, sub-section (7) of the Act which runs as follows i 
(7) For the purposes of this section — 

(a) the production of any certified copy of an entry made in ibe electoral roll of any constituency 
shall be conclusive evidence of the right of any elector named in that entry to stand for election or to 
subscribe a nomination paper as the case may be unless it is proved that the candidate is disquah 
fied under the ConstituUon or this Act or that the proposer or seconder as the case may he, u dis- 
qualified under sub section (2) of secUon 33 

In other words, the elctoral roll is conclusive as to the qualification of the elec- 
tor except where a disqualification is expressly alleged or proved The electoral 
roll in the case of Vasant Rao did describe him as having been of proper age and- 
on the face of it therefore he was fully qualified to be chosen a member of the State 
Legislative Assembly As no objection was taken to his nomination before the 
Returning Officer at the time of scrutiny, the latter was bound to take the entry 
m The electoral roll as conclusive and if in these circumstances he did not reject 
the nomination of Vasant Rao, it cannot be said that this was an improper accep- 
tance of nomination on his part which section 100 (1) (el of the Act contemplates 
It would have been an improper acceptance if the want of qualification was apparent 
on thp el ectoral roll itself or on the face of the -nomination paper and the Returning 
Officer overlooked that defect or if any objection was raised and enquiry made as 
R — 94 a 
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to the absence of qualification in the candidate and the Returning Officer came to 
a wrong conclusion on the materials placed before him. When neither of these 
things happened, the acceptance of the nomination by the Returning Officer 
must be deemed to be a proper acceptance It is certainly not final and the Election 
Tribunal may, on evidence placed before it, come to a finding that the candidate 
was not qualified at all But the election should be held to be void on the ground 
of the constitutional disqualification of the candidate and not on the ground that 
his nomination was improperly accepted by the Returning Officer In our opinion 
Mr Sen is right tint a case of this description comes under sub-section (a) (c) of 
section 100 and not under sub section (1) (e) of the section as it really amounts to 
holding an election without complying with the provisions of the Constitution, 
and that is one of the grounds specified in clause (c) of sub-section (2) The expres- 
sion non compliance with the provisions of the Constitution ” is in our opinion 
sufficiently wide to cover such cases where the question is not one of improper accep- 
tance or rejection of the nomination by the Returning Officer, but there is a funda- 
mental disability in the candidate to stand for election at all The English law after 
the passing of *he Ballot Act of 1872 is substantially the same as has been explained 
in the case of Stone v Jolltfft 1 The register which corresponds to our electoral roll 
is regarded as conclusive except in cases where persons are prohibited from voting 
by any statute or by the common law of Parliament 

It is argued on behalf of th- respondent that the expression “ non compliance ” 
as used in sub section (2) c would suggest the idea of not acting according to any 
rule or commai d and that the expression is not quite appropriate in describing 
a mere lack o f qualification This, we think. Would be a narrow way of looking 
at the dm g \\ hen a person is incapable of being chosen as a member of a State 
Assembl imdci the provisions of the Constitution itself but has nevertheless been 
returned as such at an election, it can be said without impropriety that there has 
been non-compliance with the provisions of the Constitution materially affecting 
the result of the election There is no material difference between “ non-compli- 
ance” and “ non observance” or “breach” and this item in clause (e) of sub- 
section 12) may be taken as a residuary provision contemplating cases where there 
h3S been inlraction of the provisions of the Constitution or of the Act but which have 
not been specifically enumerated in the other portions of the clause When a 
person is not qualified to be elected a member, there can be no doubt that the 
Election Tribunal has got to declare his election to be void Under section 98 
of the Act this is one of the orders which the Election Tribunal is competent to make. 
If it is said that section, too of tb/t Act enumerates exhaustively the grounds on 
which an election could be held void cither as a whole or with regard to the returned 
candidate, we think that it would be a correct view to take that m the case of a 
candidate who is constitutionally incapable of being returned as a member there is 
non-compliance with the provisions of the Constitution in the holding of the election 
and as such sub section (2) (c) of section 100 of the Act applies The result therefore 
is that in our opinion the contention of the appellant succeeds We allow the appeal 
in part and modify the order of the Election Tribunal to this extent that the election 
of respondent Ao 2 Vasant Rao only is declared to be void , the election of the 
appellant however will stand IVe make no order as to costs of this appeal. 

- - — Appeal allowed in part. 
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THE LAW OF PREVENTIVE DETENTION 

By 

V G Rama chand ran, ma , b l. 

(Author of Liuv of Contempt of Court) 

Historical Background of Preventive Detention Law 
The law of prevents e detention has been now codified in a way in Article 22 of 
the Constitution We can trace the history of the Law of Preventive Detention 
in India to as earl} a date as 1795 The East India Company Act, 179^ provided 
that “ it shall and may be lawful for the Govemer of Fort William aforesaid for the 
tune being to issue his warrant under his hand and seal, directed to such peace officers 
and other persons as he shall think fit for securing and detaining in custody any 
person or persons suspected of carry mg on mediately or immediately any illicit 
correspondence dangerous to the peace or safety of any British settlement 
or possession in India with any of the Princes, Rajas or Zamindars or any other 
person or persons having authority in India or with the Commanders, Governors 
or Presidents of any factories established in East India, by an European Power or 
any correspondence contrary to the rules and orders of the said company or of the 
Govemors-Gcneral in Council of Fort William aforesaid 

There js however no record of any case in which this Act was called into force 
Later on we come across The Bengal State Prisoners’ Regulation of 1818 (Regu- 
lation III of 1818) whose Preamble postulated that in the interests of public tran- 
quillity and security of the State it may be necessary to place under personal restraints 
individuals against whom there may not be sufficient ground to institute any judicial 
proceeding or that cour e may not be advisable but in such cases of detained persons 
the grounds of such determination should from time to time come under Revis on 
and the affected persons have the nght to bring to the notice of the Governor General 
an Council all matters connected with the supposed grounds or with the manner 
of execution of the restraint order , that during detention the detenu will be 
confined according to his status with proper allowances for his wants and those 
of his family , that his properties shall during detention he attached anrf kept under 
the management of the Revenue authorities, etc ✓ 

This Regulation applied to Bengal which included then Bihar and Onssa, the 
Uttar Pradesh and the Punjab except a few Scheduled Districts Madras and 
Bombay had similar Regulations in Madras RegulauonXI of 18:9 and Bombay 
Regulation XXV of 1827 
J-27 
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The next statute was the State Prisoners Act, 1850 (Act XXXIV of 1859 for 
Bengal) and of 1858 (Act III of 1858 for Madras and Bombay) which merely enabled 
the prisoners to be lawfully confined in Fortress gaol or other place within the 
limits of the Supreme Courts of Judicature in the respective areas 

The First World War brought out the need for a legislation such as The Defence 
of India (Criminal Law Amendment) Act of 1915 “ to provide for special measures 
to secure the public safety and the defence of British India and for more speedy 
trial of certain offences M 

It was provided in section 2 (1) (/) of the Act that the Governor General in 
Council was authorised to make rules * to empower any civil or military authority 
where in the opinion of such authority there are reasonable grounds for suspecting 
that any person has acted, is acting or about to act m a manner prejudicial to the 
public safety, to direct that such person shall not enter, reside or remain in any 
area specified in writing by such authority or that such person shall reside and remain 
in any area so specified, or that he shall conduct himself in such manner or abstain 
from such acts or take such order with any property in his possession or under the 
control as such authority may direct ” 

There was another Act the Indian Criminal Law Amendment Act XIV of 
1908 which provided for more speedy trial of certain offences and for the prohibition 
of associations dangerous to the public peace The Defence of India Criminal Law 
Amendment Act, 1915, set out in section 3 that “ the Local Government may by 
order in writing direct that any person accused of anything which is an offence 
punishable with death, transportation or imprisonment for a term which may 
extend to seven years, or of criminal conspiracy to commit or of abetting or of 
attempting to commit or abet any such offence shall be tried by commissions 
appointed under the Act ” Then again The Anarchical and Revolutionary Crimes 
Act, 1919 (Act XI of 1919) provided the special law and procedure to supplement 
the ordinary law for dealing with subversive movements After this came the De- 
fence of India Act, 1 939 (Act XXXV of 1 939) during the Second World War to meet 
war emergencies to ensure public safetv and defence of British India and for trial 
of certain offences Section 2 (1) of the Act deals with the maintenance of public 
safety, public order, for securing defence of British India and efficient prosecution 
of the war and for maintaining supplies and services essential to the life of the 
community Section 2 (2) clause (x) enacts that the rules may provide for or may 
empower any authority to make orders providing for “ the apprehension and 
Jttt&tiajii m* -utiitofry 1/5 any pursuit reastrrnMry suspetati tfi 'DCing di 'noSite uvrg u 
or of having acted, acting or being about to act, m a manner prejudicial to the 
public safety or interest or to the defence of British India, the prohibition of such 
person from entering or residing or remaining in any area and the compelling of 
such person to reside and remain in any area or to do or abstain from doing any- 
thing ” 

Rule 26 of the Defence of India Rules was duly framed for the above purpose. 
But it was declared ultra vires in Keskao Talpade v Emperor 1 in so far as it went 
bejond the rule making power for the detention of persons reasonably suspected 
of certain things was all that the Act contemplated But the Rule over reached 
the Act tn empowering Government to detain a person even if it was satisfied that 


I <1943) F L.J a3 (1943) a M LJ 90 (F C.) 
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»t was necessary to do so with a view to prevent him from acting in a manner pre- 
judicial to any of the matters specified the ein Thus while the Act imposed a 
condition of 1 2 3 4 reasonableness ’ the Rule advocated more ‘satisfaction’ of the Govern- 
ment 

After this decision 1 of the Federal Court, an Ordinance (i\o XIV of 1943) was 
prcmu'gated b\ the Governor General to get over the decision by substituting a 
new clause for clause (*) of section 2 (2) and even validating all the pridr orders 
under rule 26 Once again the Federal Court had occasion in Emperor v Shbnatk 
Banerjee * to pronounce that ‘satisfaction’ of the Government that detention was 
necessary for preventing a person from acting in a prejudicial manner did not mean 
that orders of detention made in pursuance of a general order that if the police 
recommended detention of any person under rule 26 such person may be detained, 
was good at all in Law Similarly in Emperor v Keshav Gokha'e s it was held that it 
was a condition precedent for a detention order that the authority making the 
order should apply his mind to the actual need for making the order O herwise 
the order of detention ivill be invalid for want of ‘reasonable and satisfactory 
grounds’ If there was nothing to show that the authority came to decide on a 
quasi judicial consideration of the pertinent facts or exercised his discretion after 
a full consideration of the facts, the order will be null and void 4 

The Defence of India Act was repealed after the war by the Repealing and 
Amending Act II of 1948 But the disturbed condition of the country scon after 
the partition of India into Pakistan and Bharat, necessitated several security measures 
such as — 

Disturbed Areas (Special Powers of Armed Forces) Ordinance, 1947 

Th>* Punjab Disturbed Areas Act, 1947 

Assam Maintenance of Public Order \ct, 1947 

Bihar Maintenance of Public Order Act, 1947 

Bombay Public Security Measures Act, 1947 

Central Provinces and Berar Public Safety Act, 1948 

Madras Suppression of Disturbance Act, 1948 

Uttar Pradesh Communal Disturbance Prevention Act, 1947 

Uitar Pradesh Maintenance of Public Order (Temporary) Act, 1947 

West Bengal Disturbed Areas Act, 1 947 

West Bengal Security Act, 1948 

Orissa Maintenance of Public Order Act, 1948 

The above historical background is portrayed to show how from time to time 
establi'hed authority in India felt the need for extra powers to act m emergencies 
It was either an emergency due to war or emergencies as civil strife, consequent on 
partition of India If the ordinances continued it was because peace and tran- 
quillity had not become the normal feature even after the first ebullitions of freedom 
in Independent India The party in power had to combat rival disturbing forces 
and some individual or political parties do not seem wedded to constitutional 
agitation to remedy a wrong Subversive movements, abuse of personal liberty 

1 ( 1913 ) a MI*J 90 I943FLJ 98 (FC) AIR 1944 Pat 354 Haninshan Dot v 

2 (« 9 I 3 )aVL.J 463 1943 FLJ l 3 i Emperor AIR 1944 Lah 33 (FB) Emperor 

(FC) v Iqbsl Knshna Kapoor AIR 1942 All 253 

3 AIR 1945 Bom 2ia (2) Emperor v PumshoL\am Tnkamdqs, IJL 

4 See also KomaU Kofi Aipd v Emperor, 1946 Bom 333, 
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and freedom of speech appear to endanger the- larger fabric of a young society in 
civilised Renascent India This svas visualised in the disturbed conditions India 
was in when the Constitutent Assembly met to frame the Constitution There 
was no doubt a lot of discussion in the Assembly and som felt that Article 22 may be 
omitted Dr Ambedkar, Chairman of the Drafting Committee, assured the House 
that the substance of the 1 Due Process clause ’ was imbedded in clauses (1) and (2) 
of Article 22 which directed grounds of detention to be furnished to the arrested" 
persons and production w thin 24 hours before a Magistrate A three month 
period was fixed for reference to the Advisory Board specially created to test the 
case of each detenu according to a procedure to be prescribed by law 


Law of Preventive Detention in India in comparison to other countries 


It must be admitted that in a chapter guaranteeing fundamental rights it is 
rather peculiarly anomalous that there is a short code set out embodying the prin- 
ciples of prevents e detention There is no such law in vogue m Federal America 
or in Democratic England particularly in times of peace The recent Federal 
Security Act 19^0, m America does make some preventive provisions to control 
spies and saboteurs m times of war, invasion or insurrection But there is no such 
provision similar to Article 22 in the Constitution obviously to be utilized in peace 
time, war or emergencies Our Legislature is empowered to enact laws for preven- 
tive detention under Entry g, of last 1 and Entry 3 of List III This is legislative 
power in times of peace in contradistinction to war emergencies for which other 
pros isions exist for the suspension of the entire chapter on fundamental rights and 
prerogative rights 1 The object in giving a constitutional status to preventive deten- 
tion seems to be to prevent anti social and subversive elements imperilling the 
welfare of this young Republic Of course certain safeguards against abuse of this 
law of preventive detention are provided under Article 22, clauses 4 to 7 They 
will be discussed later The need for preventive detention further arises in the 
sense that such detention of a person without trial is necessitated by the fact that 
the evidence in possession of the authority will not be sufficient to make a charge 
or to secure the conviction of a detenu by legal proof 2 3 , but it may be sufficient to 
justify detention for reasons specified 


(1) In Entry 9 of List 1 “ Defence, Foreign Affair or the security of 

India ” or 


(2) In Entry 3 of List III “Reasons connected with the security of a State, 
the umraa.ua.nce c£ pn\Aic order, or the maintenance of supplies and services essen- 
tial to the community ” The object is not pumtive but preventive 8 It is meant 
not merely to prevent a pers n from acting in a particular way but also from achiev- 
ing a particular object * 


The Law of Preventive Detention can be challenged only m the following ways 
ft) If the law comes within the legislative ambit of Lists (Entry 9, List I, 
Entry 3 List III) in other words if there is legislative competency 


I Gtbalm v StoUyf At id at (193®) 2 M L.J 
4a (19 P) S C J 1 V 285 (Dai J ) 

a Vide Lutr xdgt x Andiron L.R. (i<ua) 
A.C ao6 (a 18) V 

3 Sty* ni y\ Aima Rat (1931) 


MLJ 389 (193O SCJ 308 (a 1 a) 

4 Copalan v Slate if Madras ( 19^0) S CLJ 
174(193) ( 1950) a M L. J 43 (S C ), (Kama, 
C-J) 
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(2) If the law satisfied the requirements of Article 22 (ij to (7) and provides 
the listed safeguards provided in the Article- 

Preventive detention can only be with reference to future acts and not past 
events Thus having been once a member of an unlawful association is no ground 
for detention in praesentt 1 2 3 If there is legislative competency rnd the listed safe- 
guards are provided, Courts have nothing to do with the reasonableness or otherwise 
of the legislation There is no question- of arbitrariness m such legislation * It 
is just possible the authority exercising the power may abuse that power but the 
remedy lies through an over vigilant Legislature and not a Court of Law 8 

In England by reason of historical circumstances, preventive detention has 
in a way come to stay during war emergencies only Dicey’s old concept of per- 
sonal liberty that it can be endangered only by an offence followed by a trial and 
punishment for the same according to the law of the land, has given ground to 
the principles envisaged in R v Holliday * and Lwerndge v Anderson 8 , already 
adverted to Parliament was thus enabled to make regulations for detention with- 
out trial m the * interests of the public safety or of the defence of the realm ’ But 
the Parliament of England never resorted to this after a war emergency was over. 
Even the Emergency Power Act, 1920, made no provision for preventive detention 
in the interests of public order, general safety or essentials of life This is not so in 
our Constitution w here detention could be had even in times of peace, for reasons 
of external or internal security, public order, etc ( Vide Entry 5 of List III and 
Entry 9 of List I) This is indeed a great arbitrary power constitutionally ap- 
proved and it is therefore greatly incumbent on the Courts in every case that 
comes before them to see if there is legislative competency and the procedural 
safeguards had been scrupulously followed It appears to us that while there may 
be justification for preventive, detention for reasons of defence, foreign affairs and 
security of India {List I, Entry 9) there appears to be no special need for the cate- 
gories set out in Entry 3 of List III, maintenance of public order or maintenance 
of supply and services essential to the community, etc In line with the English 
Law we may restrict it upto security of the State The difference will be that while 
in England this can be resorted to only in grave war emergencies, in India we have 
it for peace tune also But even that does not matter taking into consideration 
that we are yet an infant republic and our State should get stabilised and also have 
good foreign relations and towards this end we may have preventive detection 
for security of the State ’ ‘ defence ’ and * foreign affairs ’ But to go beyond this 
and introduce constitutional sanctity for preventive detention for_purposes of main- 
tenance of public order, maintenance of supply and services essential to the com- 
munity is to that extent putting the individual liberty of persons in great jeopardy 
We may call it constitutional and executive * nervousness * which no civilized 
State has hitherto exhibited, in the rest of the world The ordinary laws are more 
than enough for the categories set out in List 3, Entry III It is even better to leave 
it to the Centre to have a uniform law under List I, Entry g, than to allow the various 
State legislatures to have their dig at individual liberty under the concurrent powers 


1 Emperor v Gaiancm AIR 1945 Bom. 553 CWN 543 Vide also Laiihrmnaraian v 

2 Lakshmmarqyan v Prov of Bihar (1930) Promnce of Bihar, (19^0) S C.J 33 1949 F C.R. 
s C J 32 (1949} F C R 693 (!9jO)i MLJ 693 (1950) iMLJ 760 (F C ) 

760 (FC) 4 LR (1917) AC 260 

3 SusM V Counaneni of {Serial, (1949) 53* 5*. t E- 
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given m List III Provincial and State politics generally are at a lower standard 
and it is dangerous to entrust such power to them to be utilized Very often this 
is a powerful weapon to curb political opponents of rival parties As it is Indian 
political parties at any rate at State level have not exhibited any robust outlook and 
have yet to be manned by the robust and better sections of society At the Federal 
level we appear to be more safe and the objectives are clearer It is but there- 
fore proper to develop conditions in the country to scrap the entire Jaw of preven- 
tive detention during peace tune , at any rate we can easily scrap as a first instal- 
ment items enumerated in the concurrent list above referred to ‘ The heavens 
will not fall ’ if this is taken off and individuals and political parties will thereby 
be free from the 4 Damocles Sword * of constitutional oppression The freedom 
thus enjoyed will certainly usher in better standards of public and civic life 
instead of being abused The normal Indian is always most law abiding and 
loyal The guarantee of individual freedom in Articles 21 22 will also be then 
real and not get eclipsed as it is to day with constitutional safeguards as preven- 
tive detention The critic of the Indian ConsUtution had been vociferous that 
our charter of freedom is only a charter of thraldom m the sen«e that what is 
guranteed in one clause is taken away or fettered by the v ery next clau'e in our 
Constitut on This kind or eritici m is no doubt absurd but there appears seme 
grounds even for such criticism Why not we remove the grossly fettering law — 
such as the Law of Preventive Detention As we already stated this law may be 
abrogated in gradual stages m parts, first with the abolition of Entry 3 in List III 
and finally of Entry 9 of List I Let our public give the directive to the Leg s- 
lators on this count and may they soon utilize the legislative machinery towards 
this end 


Preventive Detention under Articles 21 and 22 


We shall now see how the Law of Preventive Detention had been in a way 
codified by Articles 21 and 22 They may be catalogued thus 

(0 ( a ) Article 21 provides that preventive detention can only be ordered 
under authority of law and in conformity with procedure laid down therein 

(b) The law must be valid law within the legislative competence of the 
enacting body 

(2} Article 22 postulates 

(a) The detenu should he soon informed of the grounds of arrest, he should 
be given the right to consult and be defended by counsel 

{b) The detenu should be produced before the nearest Magistrate within 
24 hours of his arrest after which period he cannot be detained except by authority 
of a Magistrate 


(cl But (a) and (6) will not apply if the detenu is an enemy alien or to any 
detenu who is arrested and detained under any law providing for preventive 
detention 


(d) The law providing for preventive detention should not authorise deten- 
tion for more than three months But this may be extended on the Advisory Board s 
opinion and report as to the sufficiency of the cause 

(1) The Adv isory Board shall be constituted and consist of persons of the 
status of a High Court Judge ot qualified Jo be such, . 
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(11) The reference to this Board and report by them in the case of each 
detenu should be within the three months after arrest of the concerned detenu 

(m) The maximum period of detention may be prescribed b> law bv Parlia- 
ment in certain stated special circumstances and classes of cases where it may exceed 
the three month limit for consultation with the Advisory Board Parliament may 
also prescribe the maximum period for an) class or classes of cases of detention 
under an) law for preventive detention 

(e) The detenu should be given an opportunity to show cause against the 
order and grounds of detention The grounds should be disclosed except such 
facts which the ‘ authority making the order ’ considers to be against the public 
interest to disclose 

(/) Parliament may prescribe by law the procedure to be followed b) an 
Advisory Board 

Any law made under Article 21 cannot override the limitations set out in 
Article 22 As laid down m A A Gopalan s Case 1 , the extent to which the procedure 
is prescribed bv Article 22 the same is to be observ ed otherw ise Article 2 1 will apply 
“ If the Legislature prescribes a procedure bv a vahdl) enacted law and 

such procedure n the case of preventive detention does not come in conflict with 
the express provisions of Part JJI of Article 22 {4! to (7) the preventive detention 
must be prescribed under the Act’ It may be moreaptl) stated ‘Article 22 pres- 
cribed the minimum procedure that must be included in an) law permitting preven- 
tive detention as and when such requirements are not observed the detention, 
even if valid ab initio ceases to be m accordance with procedure established in 
law * 2 In short, Article 22 lays down the permissible limits of legislation empower- 
ing preventive detention * Article 21 is applicable to preventive detention except 
xn so far as the provision of Article 22 (4) to (7) either expressly or b) necessary 
implication exclude its application with the result that a person cannot be deprived 
of his personal liberty even for preventive purposes ‘except according to procedure 
established by law * Part or such procedure is provided by the Constitution itself 
in clauses ( 3 ) and (6) of Article 22 If the procedure is not complied with, 

detention may be held to be unlawful as it would then be deprivation of personal 
liberty which is not in accordance with procedure established by law 1 

We may restate that Articles 21 and 22 are independent of the provision 
in Article 19 In Ram Singh v State of Delht z , it was posited that “ even though 
a restriction upon the freedom of expression may be invalid owing to the fact that 
it is not covered by Article 19 (2! the same ground may justify preventive detention, 
for Article 22 is not limited by any such consideration But after the inclusion 
of the word * pubhc order ’ in Article 19 (2) by the Constitution Amendment Act, 
1951, the field for difference appears to have been narxowed altogether ” 
Safeguards in Article 22 

Article 22 contain stwo parts (a) The first part is contained in Clauses (1) and 
(2) which lay the limitations upon the Union and State legislature in enacting any 
procedural law for deprivation of personal liberty [Vide Entry 2 of List III 
read with Article 21) This is the ordinary law to which the limitations fixed 

1 (1950) SCJ 174 (*88-9) (1950) sMLJ SCJ 208 (an) (19513 » MJ.J 389 (SC) 
42 (SC) (per Kama C J ) (Sastn J ) 

s State of Bombay v Aims Ram, (1951) 3 (*950 s C.J 374 (37®) (Sastn, J ) 
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are (i) that the arrested person must be informed of the grounds of his arrest as soon 
as mav be (n) Production of the arrested person within 54 kours of his arrest to 
the nearest Magistrate (m) The arrested person should be given the oppor- 
tunity to consult a legal practitioner and to defend hunself Itr may be noted 
production within 124 hours to the Magistrate is not available to a case of a detenu 
arising under clauses (4) to (6) of Article 22 

(fc) The second part is contained m clauses (4) to (6) of Article 22 and covers 
the special law of preventive detenuon as such m contradistinction to the ordinary 
law set out above These cover the limitations on the Union and State legislatures 
to make any law of preventive detention, without trial ( Vide Entries 9 of List I 
and 3 of List III Schedule VII) The limitation to prevent ‘arbitrary arrests’ 
by the executive under cover of such ‘preventive laws’ are set forth hereunder 

(I) The ordinary period of detention without trial cannot exceed three 
months But Parliament may enact a law laying down in what cases the three 
months’ limit may be exceeded (Article 22, clause (7) (<j)) 

(II) Also the three months’ limi t may be exceeded in the report of detention 
to enable him to make a representation against such order of detention (Article 22, 
clause (5) ) 

(m) The detenu must be furnished as soon as may be the grounds of deten- 
tion to enable him to make a representation against such order of detenuon 
(Article 22, clause (5) ) 

(iv) But the authority need not disclose facts which will be against public 
interest to disclose ^Article 22, clause (6) ) 

(v) The protection of Article 22, clauses (i) and (2) is not available to an 
enemy alien or any person detained under any law of preventive detention 

Latest Discussion in Parliament 

It is apposite to record here the latest views expressed in Parliament in Decem- 
ber, 1 g-j4, when the Government sought leave of the Parliament to continue the 
working of the Preventive Detention Act nil its normal course, viz % 31st December, 
‘Sb4 

The Home Minister, Dr Kailas Nath Katju, reported to the House of the 
People that he had come to the conclusion that there was “ more than ample jusu- 
ficanon for letting the Preventive Detention Act run its course till December 31, 

19M" 

All State Governments, he said, had strongly urged that in existing conditions 
it was imperative that the powers conferred by the Act should continue to be avail- 
able to them, and that the Act should not be allowed to lapse prematurely 

Dr Katju made the report in accordance with his undertaking to the House 
that he would assertain whether or not the exercise of these powers could be discon- 
tinued even before the expiry of the prescribed term of life of the Act 

Dr Katju’s report covers the penod September 30, 1952, to September 30 
1953 ar >d was Ia 'd before the House by the Law Minister, S« C C Biswas It 
covers 27 foolscap printed pages and gives a variety of details about detenus m 
each State 

Dr Katju said that “the case becomes overwhelming when there is absolute un- 
animity among all State Governments on the subject as is the position in the present 
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instance. From my personal examination of the situation in the country as a 
whole, I have come to the conclusion that the State Governments are justified m 
the request that they have made for the continuance of the Act up to the end of 
1954. A study of the data contained in the attached tables will establish that 
in the administration of the Act, the State Governments have acted reasonably, 
and with fullest possible care and circumspection to preclude the risks of misuse 
As a matter of fact the Act itself is so framed that, consistent with the basic need 
for retaining the power of prevention, the scope for abuse has been reduced to the 
minimum 

‘ The Government has the power to order suo rnotu, the release of detenus 
The tables indicate that this power has been used liberally Advisory Boards are 
so constituted that they can bring an independent judicial mind to bear upon 
each case, and possess the right to have the detenu or any other person produced 
before them for direct hearing 

“ The right of personal appearance before the Advisory Board has also been 
conferred on the detenu At higher lev els, there are the High Court and the Supreme 
Court to scrutinise cases where detention is alleged to have been ordered on insu- 
fficient or unjustifiable grounds Even where statements containing grounds for 
detention were somewhat loose!} and vaguely drawn, the decision has been m 
favour of detenus The fact that this system of checks and balance is not illusory 
is amplv established by the attached tables, and if an> doubts remain on this point 
1 shall endeavour to resolve them In all these circumstances, I have come to 
the conclusion that there is more than ample justification for letting the Act run 
its course 

“ Persons in detention on September 30, 1952 numbered 584 The number 
of persons detained during the 12 months from September 30, 1952, to September, 
1953, with a view to preventing persons from acting in any manner prejudicial 
to the defence of India, India’s relations with foreign powers or the security of 
India was four 

“ The number detained for preventing persons from acting in any manner pre- 
judicial to the security of the State or the maintenance of public order was 931 
The number detained for preventing persons from acting in a manner prejudicial 
to the maintenance of supplies and services essential to the community was 2g ” 
As typical of the Opposition’s view can be recorded here, Acharya Kripalam’s 
Acharya Ajrpafanr rhaf if war omOrtumrnr litrf ilhjstf wifcr (SnUea' a injustice 

and human rights were forgetting those principles when they came to power. The 
reasons given by the alien Government for similar acts during the freedom move- 
ment were the same as those advanced by the Home Minister One reason given 
was that ideas which were sacred before the liberation had now become outmoded 
and there was no use for them Another reason was that those who held power 
to-day were the representatives of the people 

“ To say that the representatives of the people cannot be tyrants is a fallacy 
which is not borne out by history History show's that democracy can be totali- 
tarian, it can crush people as effectively as any king or Emperor, ” he said 

Acharya Kripalani said that while the Act nught be in consonance with the 
letter of the law it had violated the spirit of the law 
J-28 
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“ Again what was meant by the security of India 7 Could it be disturbed by 
small not here or there 7 Could there be any State m the country which was in- 
secure when the country was secure 7 

“ The term “ public order ’’ was a vague term which had been used by the 
English and could be used against anybody 

“If the Congress Government were not m power to day the provisions of the 
Act relating to “ relations between India and foreign powers ” could have been 
used against the highest functionaries of the Congress over the agitation they had 
started against the proposed military pact between the United States and Pakistan 

“The Minister had referred to goondas and maintenance of essential supplies 
and services These were subjects which could be dealt with under the Indian 
Penal Code There was no need to requisition the powers under the Act but for 
the Government’s own shortcomings and inefficiency Eight years had passed 
since the end of the war and in no other democratic country were such powers 
in force 

Dr Katju, Acharya Knpalani continued, had “jibed at the judiciary ” and 
said that even if there was the smallest flaw they decided in favour of the detenu 
and released him 

Mr Knpalam quoted the opinions expressed m servai detention cases bv the 
High Courts of Bombay and Rajasthan and the Supreme Court on the inadequacy 
of particulars supplied by the 1 competent authorities ’ who were old District 
Magistrates and other officials brought up under the British Government in an 
atmosphere not conducive to democracy 

Conclusion 

We mav conclude that while it may be desirable to keep on the statute-book 
a law such as preventive detention till a time when democracy in India had taken 
a settled root allowing only changes by constitutional means and not by public 
disorders, it is nevertheless urgently desirable that the law of preventive detention 
should be confined only to safeguard defence, foreign affairs and security of India 
So we shall strive to abrogate the provision relating to maintenance of public order 
or the maintenance of supplies and services essential to the community We must 
tend to be preventive and not punitive The ordinary law of the land must be 
made sufficient t 0 safeguard these latter matters outlined m Entry 3 of List III, 
Schedule VII of the Indian Constitution We have dealt above only with the 
salient constitutional features under Article 22 of the Indian Constitution as the 
same features of The Law of Preventive Detention are earned out in The Preven- 
tive Detention Act of 1950 as amended in 1951 1 


1 Hfr for fuU commentary m The Author's DtUnivn (to be toon pubUhed by the M L U 

forthcoming hook oft the Loxji qf Priaml at office ) J 
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ANMOI, SINGH V ATMA RAU (BoSt, J ). 

SUPREME COURT OF INDIA 
[Civil Appellate Jurisdiction ] 

Present — B K Mukherjea, Vivian Bose and T L Venkatarama 
Ayyar, JJ 

Rattan Anmol Singh and Ram Prakash Appellants * 

v 

■Ch Atria Ram and others Respondents 

Rrpresentat on of Ike People Act (At/// of 1953) seel ons 33 and 36 — Scope — domination papers bearing 
■Only thumb marks of ill urate proposer and seconder— If subscribed 

\V here the proposer and seconder being illiterate placed their thumb marks m the nomination 
paper but the thumb marks were not attested 

Held W ithout attestation the nomination paper cannot be said to be subscribed by a pro 
poser and seconder as required by the Rules and the Returning Officer is bound to reject the normna 

The s gmng whenever a signature is necessarj mu't be in strict accordance with the 
requirements of the Act and where a signature cannot be w ntten it must be authorised in the manner 
prescribed by the Rules 

The attestation is not a mere technical or unsubstfnt al requirement and the defect cannot 
be set right at the scrutiny under section 36 (4) 

The attestation and satisfaction of the Returning Officer as to identity of the persons must exist 
at the presentat on stage and a total omiss on of such an essentia] feature cannot be subsequently 
validated any more than the omission of a candidate to sign at all could have been 

Appeals by Special Leave granted by this Court on the 1 ith November 1953, 
against the Judgment and Order dated the 24th June, 1 953, of the Election Tribu- 
nal, Ludhiana, in Election Petition No 153 of 1952 

C K Daphtary, Solicitor General for India ( Harbans Singh Doabia and Rajinder 
Jutram Advocates, with him) for Appellant tn Civil Appeal No 213 A 

Ttlak Raj Bhastn and Harbaru Stngh, Advocates for Respondent No 2 in Civil 
Appeal No 213 A and Appellants in Civil Appeal No 213 B 

Jfaumt Lai, Advocate for Respondents Nos 3 and 19 (in both Appeals) 

The Judgment of the Court was delivered by 

Bose J — These are two appeals against the decision of the Election Tribunal 
at Ludhiana 

The contest was for two seats in the Punjab Legislative Assembly The consti 
tuency is a double member constituency, one seat being general and the other 
reserved for a scheduled caste The first respondent is Atma Ram He was a 
candidate for the reserved seat but his nomination was rejected by the Returning 
Officer at the scrutiny stage and so he was unable to contest the election The 
successful candidates were Rattan Anmol Singh, the appellant m Civil Appeal No 
213-A of 1953 for the general seat and Ram Prakash, the appellant in Civil Appeal 
No 213 B of 1953, for the reserved Atma Ram filed the present election petition 
The Election Tribunal decided in his favour by a majority of two to one and declared 
the whole election void Rattan Anmol Smgh and Ram Prakash appeal here 

The main question we have to decide is whether the Returning Officer was 
right in rejecting the petitioner s nomination papers The facts which led him to 
do so are as follows The Rules require that each nomination paper should be “sub- 
scribed ” by a proposer and a seconder The petitioner put in four papers In 

• Civil Appeals Nos 213 A and 213 B of 1953 2 „ t May, , g54 
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plus something eke, namely a particular assent, the element of “ signing ” has to 
be present the Schedjle p’aces that beyond doubt because it requires certain 
“ Signatures” We are consequently of opinion that the “ signing", whenever a 
“ signature * is necessary must be in strict accordance with the requirements 
of the Act and that '.here the signature cannot be written it must be authorised 
w the manner prescribed by the Rules Whether this attaches exaggerated import- 
ance to the authorisation is not for us to decide What is beyond dispute is that 
th s is regarded as a matter of special moment and that special provision has been 
made to meet <nyn cases We are therefore bound to give full effect to this policy 
Now if subscribe tan mean both signing, properly so called, and the placing 
of a maik and it is clear that the word can be used in both senses), then we feel 
that *e must give effect to the general policy of the Act by drawing the same distinction 
bet-veeit signing and the making of a mark as the Act itself does m the definition 
of ‘ sign ’ It is true the word * subscribe ” is not defined but it is equally dear, 
when the Act is read as a whole along with the form in the second Schedule that 
“ subscribe 1 car only be used in the sense of making a signature and as the Act 
tells us quite clearh how the different types of “signature ” are to be made, we are 
bound to give effect to it In the case of a person who is unable to write Jus name 
his * signature ” must be authenticated in such manner as may be prescribed ” 
The prescribed manner is to be found in Rule 2 (2) of the Representation of the 
People (Conduct of Elections and Election Petitions) Rules, 1951 It runs as 
follows 

£ r he pu p<*« of >hc Kct or dies- rut-s a person who is unable to write his name shall, unless 
° J ' ae expr's > -> '“dm these rules he oeemed to ha\e signed an instrument or other paper 
if h- l-*s placed a m»r* on such instrument or other paper m the presence of the Returning Officer 
or the presiding ofiict o * uch other officer as may be speciGed in this behalf by the Election Com 
mission and such officer on bans sal, fied cs to his identity has attested the mark as being the mark of 
tnich. person 

In view of this wc arc dear that attestation in the prescribed manner is required 
in the case of proposers and seconders who are not able to write their names 

The four nomination papers we are concerned with were not “signed” by 
the proposers and seconders in the usual way by writing their names, and as their 
marks are not attested it is evident that they have not been *• signed ” in the special 
way which the Act requires in such eases IF they are not ‘ signed ” either in one 
way or the other, then it is dear that they have not been “ subscribed ” because 
“ subscribing imports a “ signature ” and as the Act sets out the only kinds of 
“ sigratures ' which it will recognise as “ signing for the purposes of the Act, 
we are left with the position that there are no valid signatures of either a proposer 
or a seconder m any one of the four nomination papers The Returning Officer 
was therefore bound to reject them under section 36 (2) (rfl of the Act because there 
was a failure to comply with secUon 33, unless he could and should have had resort 
to section 36 (4) 

That sub section is as follows 

‘ The Returning Officer shall not reject any nomination paper on the ground of any technical 
defect which is not of a substanual character 

The question therefore is whether attestation is a mere technical or unsub- 
stantial requirement We are not able to regard n in that light IVhen the law 
-enjoins the observance of a particular formality it cannot be disregarded and the 
substance of the thing must be there The substance of the matter here is the 
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satisfaction of the Returning OfBcer at a particul ar moment of time about the 
identity of the person making a mark in place of wnb n g a signature If the Return- 
ing Officer had omitted the attestation because of so me 5 hp on his part and it could 
be proved that he w as satisfied at the proper time* t ^ ie matter might be different 
because the element of his satisfaction at the proper time, w hich is of the substance, 
w ould be there, and the omission formally to record the satisfaction could probably, 
tn a case like that, be regarded as* an unsubstantial technicality But we find it 
impossible to say that when the law requires the satisfaction of a particular officer 
at a particular time his satisfaction can be dispe' nse d "ith altogether In our 
opinion, this provision is as necessary and as substa n t ,a l a5 attestation in the cases 
of a will or a mortgage and is on the same footing ** the “ subscribing ’ required 
in the case of the candidate himself If there is no signature and no mark the form 
would have to be rejected and their absence could n °t be dismissed as technical 
and unsubstantial The 4 satisfaction ” of the Ret urnin S Officer which the Rules 
require is not, in our opinion, any the less important and imperative 

The next question is whether the attestation c^ n be compelled by the persons 
concerned at the scrutiny stage It must be accepted that no attempt was made 
at the presentation stage to satisfy the Returning Officer about the identity of these 
persons but evidence was led to show that this was attempted at the scrutiny stage 
The Returning Officer denies this, but ev en if the identities could hav e been proved 
to his satisfaction at that stage it would have been t0 ° * ate because the attestation 
and the satisfaction must exist at the presentation stAge and a total omission of such 
an essential feature cannot be subsequently validated anv more than the omission 
of a candidate to sign at all could have been SecU on ,s mandatory and enjoins 
the Returning Officer to refuse any nomination vvher 1 there has been 
any failure to comply with any of the provisions of sec 0on 33 

The only jurisdiction the Returning Officer ha 5 at the scrutiny stage is to see 
whether the nominations are in order and to he ar an d decide objections He 
cannot at that stage remedy essential defects or permit them to be remedied It 
is true he is not to reject any nomination paper o n the ground of any technical 
defect which is not of a substanUal character but h<? cannot remedy the defect He 
must leave it as it is If it is technical and unsub stantla ^ *t wdl not matter If 
it is not, it cannot be set right 

We agree with the Chairman of the Election Tribunal that the Returning 
Officer rightly rejected these nomination papers The appeals are allowed with 
costs and the order of the Election Tribunal declaring the elections of the two 
successful candidates to be wholly void is set asidl The election petition is dis- 
missed, also with costs 


Appeals aliened* 



[Vol. XVII 


73 s 


the supreme court JOURNAL- 


SUPREME COURT OF INDIA. 5 
[Civil Appellate Jurisdiction 1 
Present — S R Das, Ghulam Hasan and B Jagannadhadas, JJ. ^ 

Moran Mar Bassehos Catholicos and another Appellants* 

The >fost Rev Mar Poulose Athanasius and others . Respondents 

United State of Travancore tend Code* High Court Act (V of i .25), »ttms 8 md «5 -AfiptMp to 
renew application pending in Traiancore High Court on lit July, 1949 

C. ul Procedure Cod' (.V of 1908), Order 47, rule 1— Scope-Grounds for review 

Where there was an apphcat.cn for review properly instituted and was pending in the Travan- 
core Hieh Court on the 1st July, 1949.1 has lo be continued under section 8 of Ordinance (II of 1 14 
in the High Court of the Urnted State of Travancore-Cochm as it it had commenced in the said 
High Court after the coming into force of the said Ord.nance Where the application is rejected and 
the Supreme Court admits the review on appeal the position would be the same for uphn sudi ad- 
mission the appeal filed in the Travancore High Court and continued m the High Court of the United 
State bv virtue of section 8 of Ordinance (II of 1124). *e appeal so revived, will under section 8 
of Act (V of it 35) have to he continued in that High Court as if it had commenced in that High 
Court after the coming into force of that Act Under our present Constitution TraTancore Cochin 
has become a Part B State and under Article 214 of the Constitution , the High Court of the United 
State or Travancore Cochin has become the High Court of the Part B State of Travancore Cocmn 
and shall have the jurisdiction to exercise all the jurisdiction of and administer the law administered 
by the High Court of the United State Such appeal must be disposed of under section 25 or Act 
(V of 1125^ That section does not require any confirmation of the judgment passed on the re-heanng 
of the appeal by the Maharaja or Rsjapramukh or any other authority Assuming, however, at 
the appeal if restored will have to be governed by section 12 of the Travancore High Court Regu- 
lation (IV of 1099) even then the provisions of section it would have to be applied ‘ as far as may 
be ” and it ma> web he suggested that the portion of section 1 1 which requires confirmation by « 
Maharaja will in the events that have happened, be inapplicable The review application cann 
therefore be said to have become mfructuous 

The scope of an application for review is much more restricted than that of an appeal 
The Court of review has only a limited jurisdiction circumscribed by the definitive limits 1 

by the language used in the provisions in the Civil Procedure Code It may allow a review ora e 

specified grounds, namely (1) discovery of new and important matter or evidence w 1 , tr e 

exercise of due diligence, was not within the applicant s knowledge or could not pr uce y 
h m at the time when the decree was passed,’ (u) mutate or error apparent on the face or the record 
and (m) for any other sufficient reason, (1 e a reason sufficient on grounds at least analogous o 
those specified in the rule } 

When the error complained of is that the Court assumed that a concession had been made 
when none had in fact been made or that the Court misconceived the terms of the concession or the 
scope and extent or it ,t will not generally appear on the record but Will have to be brought before the 
Court by way or affidavit and this cati only be done by way of review It is permissible to rely 
on the affidavit as an additional ground for review of the judgment 

On appeal by special leave granted by this Court on the 14th Apnl, 1952, from 
the Judgment, dated the 21st December, 1951, of the High Court of Judicature of 
Travancore-Cochln arising out of the Judgment and Decree, dated the i-8th January, 
1943, of the Court of District Judge, Kottayam 

jV. P Engineer, Senior Advocate (P. M Bhagnati, M Abraham and M S K. 
Sastn, Advocates, with him) for Appellants 

M. C Sclahad, Attorney General for India, C K. Dapklory, Solicitor-General 
for India and A. P. Abraham, Senior Advocate, ( 7 * R Balaknshna Ajjar and M. R 
Krishna Ptllai, Ad\ocates, with them) for Respondent No 2. 
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The Judgment of the Court was delivered by 

Das, J — -This appeal by Special Leave arises out of a suit filed m the District 
Court of Kottayam as far back as in 1938 That suit was concerned with the 
disputes that had arisen between two rival sections of the Malankara Jacobite 
Syrian Christian -community regarding the fundamental tenets of their church 
and the possession and administration of the church properties In order to fully 
appreciate the rival contentions carefully formulated and elaborately argued by 
learned advocates for both parties appearing before us, it is necessary to know 
the genesis of the controversy between the parties which has behind it a fairly long 
history and which must, accordingly, be stated at the very outset 

In Malabar there is a Christian community commonly known as the Malan- 
kara Jacobite Syrian Christians That community traces its origin to 52 A D. 
when St Thomas, one of the disciples of Jesus Chnst came to Malabar and esta- 
blished the church there. In 1599 A D under the influence of the Portuguese poli- 
tical power on the West Coast of India the community accepted the Roman Catholic 
faith This affiliation, however, did not last long At a meeting known as Mattan- 
cheri meeting held in 1654 the Rotoan Catholic supremacy was thrown off and the 
Church in Malabar came under the authority of the Patriarch of Antioch who 
began to depute Metropolitans (Bishops) from Persia and Syria for ordaining 
Metropolitans in Malabar This continued up to 1800 A D Between 1800 A D 
and 1842 A.D the local Metropolitan ordained his successor The last of the 
Metropolitans so ordained was Mar Cheppat Dionysius In 1840 one Mar Mathew 
Athanasius went to Syria and got himself ordained as Metropolitan by the then 
reigning Patriarch of Antioch This is said to be the first instance of a Metropolitan 
being ordained by the Patriarch himself 

There were disputes between the Church Mission Society and the Malankara 
Jacobite Syrian Church o\er properties held jointly by them These disputes 
were settled by what is known as the Cochin Award made in 1840 This award 
■divided the properties between the two bodies and so far as the properties allotted 
to the Malankara Jacobite Syrian Chruch were concerned it provided that they 
should be administered by three Trustees, namely, (i) the Malankara Metropolitan, 
(tt) a Kathanar (« e , priestlv) trustee and (m) a lay trustee 

In 1842 Mar Mathew Athanasius returned to India but Mar Cheppat Dionysius 
refused to hand over charge to the former In 1846 the Patriarch of Anttoch sent 
one Mar Kurilos to settle the dispute Mar Kurilos adopted a novel way of settling 
the disputes He excommunicated Mar Mathew Athanasius and appointed himself 
as the Metropolitan of Malankara This he is said to have done by utilising certain 
blank papers containing the signatures of the Patriarch Mar Cheppat Dionysius 
withdrew in favour of Mar Kurilos but Mar Mathew Athanasius persisted m his 
-claim In 1848 the Travancore Government set up what was called the Qudon 
Committee to settle the dispute That Committee decided m favour of Mar Mathew 
Athanasius who, therefore, took over charge as Malankara Metropolitan It 
appears that later on Mar Mathew Athanasius incurred the displeasure of the 
Patriarch who in 1865 excommunicated Mar Mathew Athanasius and ordamed 
■one Mar Joseph Dionysius, who had gone to Syria, as Metropolitan On the return 
of Mar Joseph Dionysius, however. Mar Mathew Athanasius refused to hand over 
charge to the former but continued in possession of his office and the church pro- 
perties. 
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In 1876 Patriarch Peter III came to Malabar He called a meeting of the 
accredited representatn es of all the churches m Malabar which accepted the ecclesias- 
tical supremacy of the Patriarch of Antioch The said representatives met together 
in a Synod called the Mulamthuruthu Synod under the presidentship of Patriarch 
Peter III At that Synod the Malankara Syrian Christian Association, popular! j 
called the Malanlcara Association, was formed to manage all the affairs of the 
churches and the community- It consisted of the Malankara Metropolitan as the 
es, officio Pres dent and three representatives from each church A Managing 
Committee of 24 was to be the standing working committee of the said Malankara 
Association During his stay in Malabar Peter III ordained 6 Metropolitans 

In the same 5 ear Mar Mathew Athanasius died after having ordained his 
brother Mar Thomas Athanasius as his successor and accordingly the latter took 
possession of the church properties and began to act as the Malankara Metropolitan 

On the 4th March, 1879, Mar Joseph Dionysius claiming to be the proper 
person consecrated and appointed Metropolitan of the Jacobite Syrian Church 
and the President of the Malankara Association filed a suit (O S No 439 of 1054) 
in the Zilla Court of AUeppey against Mar Thomas Athanasius and two other 
persons for the recovery of the church properties, movable and immovable, and 
other incidental reheft The most important point in dispute related to the autho- 
rity of the Patriarch of Antioch over the Malankara Edavagai, » e the Syrian 
Christian Diocese of Trayancore Mar Joseph Dionysius asserted that the supre- 
macy of the Patriarch consisted in his consecrating and appointing Metropolitans 
from time to time to govern and rule over the said Edagavai, sending Morone (the 
sanctified oil) for baptismal purposes, receiving Ressissa from the community to 
maintain his dignity and generally in controlling the ecclesiastical and temporal 
affairs of the Fdavagai Mar Thomas Athanasius’ contention amounted to a total 
denial of such alleged supremacy of the Patriarch According to him the Patri- 
arch could not claim, as a matter of right, to have any control over the Syrian 
Church in Malabar, either in temporal or spiritual matters and that as a high dig- 
nitary in the churches of the country where their Saviour was bom and crucified 
the Malabar Syrian Christian community did venerate the Patriarch but that such 
veneration did not create any right in him to take the position that was claimed for 
him by Mar Joseph Dionysius 

After various proceedings to which it is not necessary to refer, the Irayancore 
Royal Court of Pinal Appeal pronounced its judgment (Exhibit DY) in 1879 
and by a majority of a to 1 dismissed the appeal of the defendant Afar Thomas 
Athanasius and confirmed the decree of the lower Courts in favour of the Respon- 
dent Mar Joseph Dionysius The paragraph 347 of the majority judgment sum- 
marised the conclusions as follows — 


conclusions we have arrived at on the whole are that the Respondents claim is 
not barred by limitation that the Eccles.asUcal Supremacy of the Sec of Antioch over the Synan 
urc m ravancore has been all along recognised and acknowledged by the Jacobite Syrian 
^ rum unity an their Metropolitans, that the exercise of the supreme pow er consisted in ordaining, 
ci er irec > or by duly authorised Delegates, Metropolitans from time to time to manage the spin- 
tu matters the oca] eburch m sending Morone (Holy Oil) to he used in the churches in this 
W . *nd other purposes and in general supervision over the spiritual government 

, e ’ at * e au ot "Y the Patriarch has never extended to the government of the tempo- 

ratuiesot lie Church which, a this respect, has been an independent Church, that the Metropolitan 
of the Syrian Jacobite Church in Trayancore should be a native of Malabar consecrated by the Patriarch 
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of Antioch, or by his duly authorised Delegates and accepted by the people as their Metropolitan 
to entitle him to the spiritual and temporal go\ernment of the local Church that the Respondent 
had been $0 consecrated and accepted by the majority of the people and consequently had a perfect 
right to succeed to the Metropohtanship on the death of Mar Athanasius that the Appellant had 
neither been properly consecrated nor accepted by the majority thereof and therefore had no title 
to the Dignity and Office of Metropolitan that the Appellant s possession of the properties of the 
Church aDd its appurtenances and the assumption of the office of Metropolitan have been wrongful 
since the death of Mar Athanasius, the admitted last Metropolitan and Trustee, that the Appellant 
should therefore surrender the insignia and office of Metropolitan of the Malankarai Syrian Jacobite 
Church and give up possession of all the properties and moneys appertaining thereto which he now 
holds to the Respondent who would assume and take possession of the properties, etc , to be adminis- 
tered with two other Trustees as required by the Endowment Deed (Exhibit III) , that the Respondent s 
suit against the second Defendant second Appellant having no cause of action should be dismissed, 
that the mortgage in favour of 3rd Appellant (7th Defendant) is null and v oid and should be cancelled, 
that the clerical errors in the Decrees of the lower Courts above noted should be rectified 

As a result of the aforesaid judgment (Exhibit DY) Mar Joseph Dionysius 
came into possession of the office of the Malankara Metropolitan and of the church 
properties 

Patriarch Peter III did not, naturally enough, approve of that judgment and 
in 1892 issued a Kalpana or message (Exhibit 172 ( b ) ) addressed to the 24 members 
of the Synod appointed at Mulamthuruthu (presumably referring to the Manag- 
ing Committee of the Malankara Association) ordering that thenceforth Mar 
Joseph Dionysius had no authority to decide any matter in Synod and enter into 
any common affair of the Dioceses except Cochin or Quilon and authorising the 24 
members to elect one of the Kasisas (Priests) as the President It is not quite clear 
whether an> effective action was taken on this Kalpana 

In 1905 Adbul Messiah was the Patriarch of Antioch The Sultan of Turkey 
withdrew the firman he had issued in favour of Abdul Messiah and issued a fresh 
Firman in favour of one Abdulla II It was a matter of dispute whether there 
was a valid Synodical removal of Abdul Messiah from the office of Patriarch 

In 1907 one Mar Geeverghese Dionysius, whose name figures very promi- 
nently in the present proceedings, went to Syria and got himself ordained as a 
Metropolitan In 1909 Mar Joseph Dionysius died The Malankara Association 
elected and installed Mar Geeverghese Dionysius as the Malankara Metropolitan 
and as such he became the ex-officio President of the Malankara Association and 
one of the trustees of the church properties The other two co-trustees of Mar 
Joseph Dionysius, namely Kora Mathan Malphan and C J Kurean, continued 
as Co-trustees of Mar Geeverghese Dionysius 

In 1909 Abdulla II came to Malabar He convened a meeting of the Malan- 
kara Association at the old Seminary of Kottayam and demanded that the said 
Association should accept and acknowledge the temporal authority of the Patriarch. 
The congregation, it is said, declined to comply with such demand and the 
meeting ended in confusion Abdulla II thereafter visited the parish churches 
separately and attempted to get Udampadis (submission deeds) acknowledging 
spiritual and temporal supremacy of the Patriarch and actually succeeded in getting 
them from some of the churches Abdulla II started ordaining new Metropolitans 
who gave Udampadis to him He excommunicated those who declined to do so 
and by issuing Kalpanas he enjoined the faithful not to have anything to do with 
them In 1910 Mar Poulose Athanasius (the first plaintiff and now the first res- 
pondent) gave an Udampadi and he was ordained as a Metropolitan. 

R— 96 
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Mar Geeverghese Dionysius, however, declined to submit and give any Udampadi 
Accordingly m 19 11 Adbulla II excommunicated Mar Geeverghese Dionysius 
whom he himself had ordained in 1907 and ordained Mar Kurilos as the 
Metropolitan of Malankara so as to make the latter automatically the ex-officio 
President of the Association and trustee of the Church properties The other two 
trustees Kora Mathan Malpan and C J , Kurean sided with Abdulla II and his 
new nominee Mar Kurilos Mar Geeverghese Dionysius thereupon convened a 
meeting of the Malankara Association That meeting declared the excommuni- 
cation of Mar Geeverghese Dionysius invalid and removed Kora Mathan Malpan 
and G J Kurean from trusteeship and appointed two new trustees, namely, Mani 
Poulose Kathanar (the present second appellant) and one Kora Kochu Korula 
(since deceased) The said meeting also resolved to enquire into the real posi- 
tion of Abdulla II and Abdul Messiah and suspend the payment of Ressissa to 
the Patriarch Upon this Abdulla II in 1912 issued a Kalpana (Exhibit 9) enjoin- 
ing that his supporters * should entirely keep aloof from these wolves (meaning 
Abdul Messiah and Mar Geeverghese Dionysius) and that you should not accept 
them in any way’ 

At this stage, in 1912 Abdul Messiah, whose Firman had been withdrawn 
by the Sultan of Turkey, came to Malabar He declared the excommunication 
of Mar Geeverghese Dionysius by Adbulla II as invalid. In 1913 he issued a 
Kalpana (Exhibit 80) establishing the Catholicate in Malabar as it appeared 
to him that “ unless we do mstal a Chatholicos, Our Church, owing to various 
causes, is not likely to stand firm in purity and holiness” By this Kalpana Abdul 
Messiah ordained Mar Poulose Basselios as the first Catholicos and also ordained 
three Metropolitans This Kalpana further provided thus 

The Catholicos aided by the Metropolitans will ordain melpattakkars in accordance with 
the Canons of Our Holy Fathers and consecrate Holy Morone In your Metropolitans 11 vested 
the sanction and authority to instal a Catholicos, when a Catholicos dies No one can resist you 
«n the exercise of this right 

Shortly after this Abdul Messiah left Malabar The position at that time was 
that there were two rival groups m the Church who were represented by two rival 
sets of trustees, namely, (1) Mar Geeverghese Dionysius, and his co trustees Main 
Poulose Kathanar (the second appellant) and Kora Kochu Korula (since deceased) 
and (2) Mar Kurilos and Kora Mathan Malpan and C J Kurean, who had sided 
With Mar Kurilos 

In 1915 both Abdulla II and Abdul Messiah died and in 1917 Elias became 
the Patriarch of Antioch Mar Geeverghese Dionysius and his group contended 
that Elias had not heen duly installed as no notice had been given to the Malan- 
kara Metropolitans On the death of the first Catholicos Mar Poulose Basselios, 
Mar Geeverghese Philixmos was installed as the second Catholicos and in 1929, on 
the death of the latter, the present appellant Moran Mar Basselios was installed 
as the third Catholicos Both these installations were made by the local Metro- 
politans in terms of the procedure prescribed by the Kalpana (Exhibit 80) issued by 
Abdul Messiah 

In the meantime in 1913 the Secretary of State for India filed an interpleader 
suit (No 94 of 1088) m the District Court of Trivandrum against (l) Mar Gee- 
verghese Dionysius, (2) Mam Poulose Kathanar, (3) Kora Kochu Kurula, (4) 
Mar Kurilos, (5) Kora Mathan Malpan and (6) C J Kurean for the determina- 
tion of the question as to winch of the two rival sets of trustees were entitled lo draw 
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the interest on the amounts standing to the credit of the Malankara Jacobite Chris- 
tian community in the British Treasury The two rival sets of trustees filed written 
statements interpleading against each other The suit was converted into a re- 
presentative suit and defendants 7 to 41 got themselves impleaded in the suit as 
defendants and supported defendants t to 3 During the pendency of the smt 
Mar Kurilos died and Mar Poulose Athanasius (the present first Respondent) 
who claimed to be the successor of Mar Kurilos as Malankara Metropolitan was 
added as defendant No 42 

Thirty three issues were struck m that suit but it is not necessary for our present 
purpose to recount all the findings of the trial Court on all those issues Suffice 
it to say that the District Judge found and held amongst other things— 

(l) That Mar Geeverghese Dionysius was the lawful Malankara Metropolitan and was recog 
ntsed and accepted as such bv the Malankara Syrian Church and as such had become a trustee of the 
Church properties (Issue I) 

fu) that the Patriarch had only a power of general supervision over the spiritual government 
of the Church but had no right to interfere with the internal admimstraUon of the Church m spiritual 
matters which rested only in the Metropolitan and that Patriarch has no authority jumdicuon 
control, supervision or concern over or with the temporalities of Arch Diocese of Malankara (Issue 

HI), 

(m) that Patriarch Abdulla II did make an attempt to secure authority over the temporalities 
of the Syrian Church when he visited Travancore in 1085 but that his attempts and pretensions in 
regard to the government of the temporalities of the Church were illegal apd •against the interest and 
well being of the Malankara Church and the community (Issues V and V I) 

( lv ) that Mar Geeverghese Dionysius was excommunicated by Patriarch Abdulla II but such 
excommunication was opposed to the consutution of the Malankara Church as laid down by the 
Synod of Mulamthuruthu and was canonically invalid and was still recognised and accepted as the 
Malankara Metropolitan by a large majority of Malankara Christian community (Issues VII to 
XVII) 

(V) that defendants 2 and 3 (Mam Poulose Kathanar and Kora Kochu Korula) had been 
elected by the community hs trustees to co-operate with Mar Geeverghese Dionysius (Issue XVIII) , 
(vi) that 4th Defendant (Mar Kurilos) had not been elected and was not accepted and reeg- 
nised as the Malankara Metropolitan by the community and w as not competent to be a trustee 
(Issue* XlX and XX) 

(vn) that defendants 5 and 6 (Kora Mathan Malpan and C J Kurean) had been validly 
removed from the office of trustee and defendants 2 and 3 (Mam Poulose Kathanar and Kora Kochu 
Korula) had been validly appointed in their places (Issues XXI and XXII) 

(vui) that defendants 1 3 and 3 (Mar Geeverghese Dionysius, Mam Poulose Kathanar and 
Kora Kochu Korula) did not accept Abdul Messiah or deny the authority of Abdulla II over the 
-spitrlcuai supervision dr IneT-nurcn ana Iney nah not oy suen aft oecome at ens'to tnelaitn or incom- 
petent to be trustees (Issue XXVII) 

(tx) that the 42nd defendant (Mar Poulose Athanasius the present first Respondent) had not 
been canonically ordained or validly appointed as Malankara Metropolitan or as President of the 
Malankara Association (Issues XXX to XXXIII) 

(x) that defendants 1,3 and 3 were entitled to receive payment of the interest m deposit 
On these findings the learned District Judge passed a decree in favour of Mar 
Geeverghese Dionysius (Defendant 1), Mam Poulose Kathanar (Defendant 2) 
and Kora Kochu Korula (Defendant 3) as the lawful trustees of the church pro- 
perties j 

The defendants 5 6 and 43 (Kora Mathan Malpan, C J Kurean and Mar 
Pbulose Athanasius) appealed to the High Court The principal questions urged 
on that appeal were — 
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(i) What was the canon law finding on the Church and what were the power* of the Patri- 
arch under that law in regard to the excommunication of Metropolitan , 

{2) was the excommunication of Mar Geeverghese Dionysius by the Patriarch opposed t® 
the canon law and the constitution of the Malankara Syrian Church as laid down by the Synod 
of Mulamthuru thu , 

(3) if the Patriarch was by himself competent to excommunicate to Metropolitan, whether 
any procedure had been prescribed to be followed by the Patriarch before the pawer of excommuni- 
cation could be exercised by him 

(4) If no such procedure had been so prescribed whether that power had been exercised 
in a manner consonant with the principles of natural justice and with no corrupt motive , and 

(5) whether the excommnuicaUon of Mar Geeverghese Dionysius was valid 

The Full Bench of the Travancore High Court pronounced judgment in 1923 
which will be found reported in 41 Tra L R i and is marked as Exhibit DZ m the 
present proceedings In paragraph 80 at page 74 of the Report the Full Bench 
hold that Exhibit 18 which was produced by the appellants was the correct version 
of the canon law which was treated and accepted as such by the Malankara Jaco- 
bite Syrian Church The conclusions arrived at by the Full Bench on questions 
I, 2 and 3 were summarised m paragraph 124 of their judgment at pages 114-115 
as follows 


IS4 Our conclusions on the quesuons i, 2 and 3 formulated for decision are — 

(a) that Exhibit 18 and not Exhibit A is the version of the Canon Law that has been recognised 
and accepted by the Malanlcara Jacobite Syrian Christian Church as bmduig on it, 

(4) that under Exhtb t 18 the Patriarch of Antioch possess the power of ordaining and ex- 
commumcating Episcopas and Metropolitan by himself, « t , in his own nght and that it is not neces- 
s ry or to convene a Sjnod of Bishops and proceed by way of Synodical acuon, m order to enable 

o exercise ese powers the person ordained being, of course a naUve of Malabar and accepted 
by the people 


(f) That there a nothing in the Mulamthuruthu Resolutions Exhibit EL, which limits the 
powers possessed by the Patriarch under the Canon Law, in matters of spiritual character, or which 
imposes restrictions on him in regard to the exercise of such powers, and 

(d) that no special forms of procedure are prescribed by Exhibit 18 for observance by Patri- 
arch before he exercises his power of excommun, cation 


Then, after an elaborate discussion of the relevant materials, the learned Judges 
m paragraph 254 at page 212 recorded their findings on questions 4 and 5 in the 
affirmative and held that in consequence Mar Geeverghese Dionysius had lost 
his status of Malankara Metropolitan and Metropolitan trustee In that view 
of the matter they considered it unnecessary to express any opinion on the ques- 
tion whether Mar Geeverghese Dionysius had become a schismatic or alien to 
the Jacobite faith by the repudiation of Patriarch Abdulla II and the recogni- 
tion of Abdul Messiah as Patriarch Thev held that although the Malankara 
sociation had the power to remove them the defendants 5 and 6 had not been 
vah y removed inasmuch as the meeting which had removed them was convened 
and presided over by s Mar Geeverghese Dionysius, an excommunicated Metro- 
po itan and that the proceedings o r that meeting having been ab tmlto void the 
defendants 5 and 6 continued to be trustees. In the result the Full Bench reversed 
the judgment and decree of the pistnet Judge and directed that the money lying 
deposited in Court be clrawn by the defendants 5 and 6 and by the person to be 
thereafter duly elected, appointed and consecrated as the Malankara Metropo- 
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Mar Geev erghese Dionysius and his co trustees applied under section 12 
-of the Travancore High Court Regulation 1099 for review of the aforesaid judg- 
ment of the Full Bench That application was allowed but it was made a condi- 
tion to the admission of the rev lew that, on the rehearing, the findings recorded, 
(1) as to the authenticity of Exhibit 18 (the then appellants version of the Canon 
Law), (11) as to the power of the Patriarch to excommunicate without the inter- 
vention of the Synod and (111) as to the absence of an indirect motive on the part 
of the Patriarch which induced him to exercise his powers of excommunication, 
must be taken as binding The appeal was then reheard by a Full Bench on the 
basis of that order 

After rehearing the appeal the Full Bench pronounced its judgment m 1928 
which will be found reported in and is marked as Exhibit 256 in the present 
proceedings Chatfield, CJ , held in paragraph 32 of his judgment at page 182 
of the Report that no enquiry was held into the conduct of Mar Geeverghese Diony- 
sius who was never placed on his defence or apprised of the charges against him 
or given any opportunity of defending himself and as 'uch his excommunication 
was invalid and he continued to be the Malankara Metropolitan and as such the 
Metropolitan trustee and, therefore, the meeting which removed defendants 5 
and 6 was validly convened by a competent Metropolitan To the same effect 
were the findings on this point of Joseph Thaliath, J , at page 204 and of Parames- 
waran Pillai, J , in paragraph 4B of his judgment at page 250 Learned advocate 
for the then appellants fell back on the case that quite irrespective of the validity 
■of the excommunication Mar Geeverghese Dionysius and his co-trustees could 
not be permitted to act as trustees for the Jacobite Church as they had rendered 
themselves aliens to the faith by reason, amongst others, of their repudiating the 
lawful Patriarch Abdulla II and accepting an unlawful Patriarch Abdul Messiah 
and by upholding the Catholicate It was contended on the authority of the deci- 
sion of the House of Lords in Free Church of Scotland v Oiertoun 2 , that Mar Geever- 
ghese Dionysius and his aherents had set up a new Church effectively freed from 
the control of the Patriarch and that if he and his co trustees were allowed to act 
as trustees they would divert the trust funds of the former Jacobite Church to the 
use and benefit of a new and strange church Chatfield, C J , at pages 190-191 
negatived this contention with the following observations — 

The objection to the trusteeship of defendants I to 3 does not seem to have been stated in this 
form in the written statements of defendants 4 to 6 and 42 In any case it is not contended that th<f 
appointment of a Catholicos 1* a thing which is in itself forbidden and to work for which is a sign of 
disloyalty to the church In the Canon ofNicea as given in both Exhibits A and XVIII there is 
express provision for a great Metropolitan of the East who was to have power like the Patriarch 
to consecrate Metropolitans in the East All that can be urged against the 1st defendant therefore 
is that he co-operated with one who was not a valid Patriarch when the latter was doing acts which 
could only be done by a Patriarch or at the worst that he caused this unlawful Patriarch to do such 
acts It is conceded by the defendants that if Abdullah had done these acts there would have been 
no objection Therefore the whole matter resolves itself into a personal dispute between two clai 
mants to the Patriarchate in which it ts said the 1st defendant deserted the Patriarch who had created 

Metropolitan and supported his nval Such conduct might amount to an ecclesiastical offence 
for which die offender could be deprived by his ecclesiastical superior but it could not be an offence 
for which the civil Courts could try him or express any opinion as to his guilt ’ 

Further down on the same page the learned Chief Justice concluded 


1 45 Tra L.R 116 
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“ la the circumstances it cannot be said that the church to which the defendants t to 3 belong 
is a different church from that for which the endowment now in dispute was made Therefore no 
question of any loss or forfeiture of trusteeship by the 1st defendant irrespectit e of Exhibit L or of 
any threatened divers on of trust funds can arise * 


Joseph ThaUath, J , disposed of this point at pages 207-208 of the Report in the 
following way 

‘Ordinarily it is for the ecclesiastical tribunals to pronounce whether a person is guilty of an 
ecclesiastical offence and what the consequences are if one is found so guilty The decisions of secular 
Courts with respect to ecclesiastical matters. By the v cry nature of things, cannot be very satisfactory* 
We hate also to consider the probable inconvenience that will result from the temporal Courts deter- 
mining whether a person is guilty of any declaration made by proper ecclesiastical tribunals If we 
are now to enquire into the alleged offence of schism of the 1st defendant it will come to this Every 
time the Metropolitan trustee applies for the interest on the trust fund, there will be some people 
who are members of the Jacobite Church to object to the payment of interest, on the ground that 
the Metropolitan cannot act as the trustee of the church since according to them, he is guilty of some 
heinous eccles astical offence or other And ev erv tune a fresh suit will hav e to be instituted to decide 

the question For these reasons M seems to me that the better policy for the temporal Courts to adopt 
will be not to enter into such questions as long as there has been no pronouncement on the subject 
made by the ecclesiastical authorities There has been no such pronouncement m the present case 
JJence I have to find this point also against the defendants 

Parameswaram Ptllat, J , expressed his views in paragraph 50 of his judgment at 
page 251 which runs as follows — 


50 l have considered this aspect of the case % ery carefully and hav e come to the conclusion 
rfiat there is no substance m this contention The <st defendant has not denied the authority of the 
Patriarch of Antioch and therefor- he remains the metropolitan Trustee of the Malankara Church 
am ! Tniu! r EyMW,Jlfof Church At best what he did was, when 

[eSS “ hbo,h Maimed to be the Patriarchs of Antioch, he acknowledged the 
. . atnarch m preference to the former If he was wrong m this he has com- 

Th r a S * >U ? tUa 0 eace < ’ r which his spiritual superiors might punish him m a proper proceeding 
SrerfT. r “ s 10 d0 Wlth hu s P ln,ua l Offence Fm Church of SM v OrerW 
this case connection by Sir C P Ramaswami Ayyar, has no bearing upon the facts of 

Jrlrt J* 11 #; ^ th ^ refore ’ u pheld the decision of the learned District Judge 
triisfe° n T I , ecrcc Accordingly Mar Geeverghese Dtnoysius and his co- 
deposited!: mo b “ am ' fi " aU> '"" U ' d “ ™ thdraw ,he mone >' s 


Pai k’ in " CC a ^ tcr decision was pronounced Mar Julius Eltas, the 
P \V it S th C ^ atC V ‘^° Was in Malankara at the time and who has figured as 
i in ~ P reSent proceedings issued an order (Exhibit 165) suspending Mar 
VT ,US [° rhaVinS ‘committed several grave ounces against the 

puL^ Z ' 1 T° Ch ^ ^ f31th 3nd P ractlCCS of Holy Church and re- 
peated the authomy of the ruling Patriarch” 

resulting in Jrlfj ra S in g disputes between the two sections of the community 
wXTd “ the ^ urch an ^ made to restore good- 

the then Vicem” f ° T b " nS about a compromise and at the instance of Lord Irwin, 
mrUriu't P “ t ”" h E1 '» v.s.led Malabar nr , 93I EU», howl 
Mar Srrrh Je n h ' “ n,d ' ff “* “T settlement Mter EW dead, 

to the Mnropohtar,Ts^,° n ™ ,th ’'h"*' o' 93 ?’ "™" * (E=vhlb,t 6 5 > 
Malabar Metropolitans before tedl r^' ” 0tl “ ™ n °' 6 "''” *° 

not recognise the Patmrch so d^r! H Y* ' h ' succe “ or to Ehas - ,he >' ™ Jd 
elected without notice In 1933 Ephraim was 


1 L.R (1904) A C 515 



1954] CATHOUCOS V ATHANASIUS {Das, J ) 745 

elected as Patriarch of Antioch without, it is said any notice to the Malabar Metro- 
politans Mar Geeverghese Dionysius and his supporters did not recognise Ephraim 
as the dulv installed Patriarch 

In 1934 Mar Geeverghese Dionysius died A meeting of the Malankara As 
sociation was called at M D Seminary Invitations were issued to all the Churches 
to attend the meeting Three months before the meeting was held Patriarch 
Ephraim issued a Kalpana (Exhibit Z) to the effect that ‘ those who believed 
m and supported the Cathohcos were aliens to the Church and that none of his 
followers Metropolitans priests deacons and people should co operate with 
them or join them in any worship pertaining to the Church However the 
meeting was held in December 1934 At this meeting the first appellant Moran 
Mar Bassehos was elected Malankara Metropolitan in the place and stead of Mar 
Geeverghese Dionysius and Exhibit AM was adopted as the Constitution of the 
Church As a counter measure the first Respondent Mar Poulose Athanasius 
and other Metropolitans on his side convened a meeting of the Malankara Asso 
elation at Karingasserai Notice of this meeting it is said was not given to all 
the Churches which supported the first appellant Moran Mar Bassehos This 
meeting was held in August 1935 At this meeting the first Respondent Mar 
Poulose Athanasius was elected Malankara Metropolitan and the two co trustees 
of Mar Geeverghese Dionysius namely the second appeJant Mam Poulose 
Kathanar and E J Joseph were removed from the office of trustee and the 
second respondent Thukalan Poulo Avira and one Joseph Kathanar were appointed 
co trustees of the first respondent Mar Poulose Athanasius 

It was in these circumstances that in 1938 the first and the second Respondents, 
namely Mar Poulose Athanasius and Thukalan Poulo Avira Puliathu and the said 
Joseph Kathanar filed in the District Court of Kottayam a suit (being O S No u 1 of 
1113) against the first and the second Appellants namely Moran Mar Bassehos 
Cathol cos and Mam Poulose Kathanar and the said E J Joseph It is out 
of this suit that the present appeal has arisen and it is necessary therefore to 
analyse the plaint in some detail The properties claimed to belong to the Malan 
kara Jacobite Syrian Church and which have to be administered by three trustees 
namely the Malankara Metropolitan a clergyman and a layman to be elected 
by the Church are mentioned in paragraphs 1 and 2 of the plaint The salient 
facts summarised above as constituting the background of the present disputes 
are concisely set forth in paragraphs 3 to 12 of the plaint Reference is then made 
in paragraphs 1^ and 14 of the plaint to the meeting said to be a meeting of the 
Malankara Association and said to have been held at Karingasserai in August, 
1935 It is alleged that at that meeting the first plainuff was elected as the Malankara 
Metropolitan and the second and third plaintiffs were elected respectively as the 
clergyman trustee and lay trustee and that the second and the third defendants 
had been removed from trusteeship In paragraph 15 is formulated 
the plaintiffs claim to be in possession of the church properties In paragraphs 
16 to 21 are repudiated the claims of the defendants allegedly founded on their 
election as the Malankara Metropolitan and trustees at a meeting of the Malan- 
kara Association said to have been held m December 1934 It is alleged that the last 
mentioned meeting was not convened by competent persons nor was due notice 
given to all the Churches In paragraph 22 it is stated that for reasons mentioned 
therein below and more particularly specified in paragraph 26, the first defendant 
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■was il squahfied and unfit to be the Malankara Metropolitan The reasons set 
forth are five in number and each of them is characterised as amounting to a denial 
or repudiation of the authority of His Holiness the Patriarch of Antioch The 
’contentions formulated m paragraphs 23 to 25 are that the acts and pretensions 
referred to m paragraph 22 constituted heresy and that the first defendant as well 
as the second and third defendants who were supporting and co operating with the 
first defendant had become 1 pso facto heretic and alien to the Malankara 
Jacobite Syrian Church Paragraph 26 of the plaint runs thus 

a6 The defendant and their partisans have voluntarily separated themselves from the ancient 
Jacobite Syrian Church and have constituted for themselves, a new Church called MalanVara 
Orthodox Svnan Church According to the beliefs and doctrines of that Church such functions 
as con ecrat on o Morone ordination of Metropolitans granting of staticons and allotting Edvagais 
to Me ropo itans— privileges which are exclusively within the powers of His Holiness the Patriarch 
coni' 1 be done by the first defendant and others without any recourse to His Holiness the Patriarch 
F rther t is provided that Ressissa which is due to His Holiness the Patriarch, may be paid to the 
person holding the d giuty of Catholieos of the said Church In short this Act which provides for 
the permanent constitution of the said Church without any connection with His Holiness the Patriarch 
and in repudiation and negation of him as well consututes heresy The defendants have no right 
to claim tnetnbersh p of the ancient Jacobite Syrian Church For these reasons also, the defendants 
have become disqualified and unfit to be the trustees of or to hold any other position in, or enjoy any 
benefit from the Jacobite Syrian Church 

The Constitution referred to above vs Exhibit AM which vs said to have been adopted 
at the said meeting of December, 1934 The rest of the allegations in the plaint 
need not be scrutinised m detail except that it ma> be noted that in paragraph 
35 the plaintiffs claimed to maintain the suit not only as trustees but also in their 
personal capacity as members of the community The plaintiffs claimed that 
they be declared the lawful trustees, that the defendants be declared to have no 
right to retain possession of the Church properties, that the defendants be compelled 
to surrender and the plaintiffs be put in possession of the said properties, that the 
defendants be directed to pay mesne profits and render accounts of their adminis- 
tration and of the rents etc , realised by them and that the first defendant be restrain- 
ed from doing any act as Catholieos or Malankara Metropolitan and the defen- 
dants 1 to 3 be restrained from functioning as trustees 

The defendants have filed their written statement denying the contentions 
of the plaintiffs In particular they deny that the) were guilty of any act of heresy 
or that even if they were, they ipso facto ceased to be members of the Church Para- 
graphs 22 to 26 are denied in paragraphs 36 to 38 or the written statement It 
is averred that there were not two different Churches or two kinds of faith and 
that the defendants, bad. not. established, a. spjjanUr- 

from the Jacobite Syrian Church They deny that the meeting said to have been 
held at Karmgasserai in August, 1935, was convened by tompetent persons or was 
held on notice to all churches They contend that the said meeting was invalid 
and the first plaintiff was not validly elected Malankara Metropolitan and the 
second and third plaintiffs had not been validly elected trustees It is also pleaded 
in paragraph 45 of the written statement that it was the plaintiffs and their parti- 
sans who had been, from 1085 (1910 AD) contending that the Patriarch had 
temporal power over the properties of the church, that the Patriarch had the 
power, acting by himself, to excommunicate and ordain M ela pat taka ren (Bishop), 
that only the Patriarch might consecrate Morone (Holy Oil), that the canon of 
Church is the book which was marked as Exhibit 18 in the suit of 1913 and that the 
Cathohcate had not been validly established and that by thus non-co-operating 
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•with and opposing the Malankara Church the plaintiffs had voluntarily separated 
themselves and had ceased to be members of the Church In paragraph 46 of 
the written statement an alternative plea is taken that the plaintiffs and their parti- 
sans had lost their rights, if any, to the church properties by adverse possession and 
limitation The defendants contend that in the premises the plaintiffs had no 
title and were not entitled to maintain the suit. 

The allegations in the written statement are denied and the averments in the 
plaint are reiterated in the Replication filed by the plaintiffs. It will suffice to 
refer only to paragraph 32 thereof which is as follows — 

33 The allegations, in paragraphs 4a to 45 of the written statement, are denied The defen- 
dants are barred by reason of res judicata from contending m disregard of the findings, m the final deci- 
sion, in O S 94 of 1088 and the judgment of the Royal Court of Final Appeal, concerning the faith 
and practices of the Malankara Church the power of the Patriarch over it, and the canons govern- 
ing it These contentions, in paragraph 45 of the written statement, are not av adable to the defen 
dants as they had been raised and found against in the said suits Whatever might have been the 
views developed among the members of the community, dunng the controversy mOS 94 of 1088, 
the decision in the case binds people of all shades of opinion The contention is not acceptable, in 
law, that the right of any party may be lost, or, other rights may accrue to any other patjy, on the 
strength of the positions adopted, by them, dunng the said controversy The facts relied on for such 
a position are neither correct nor acceptable It is not true to say that alterauons have been made 
in the * Thaksa 1 ” 

■Certain clarifications called “ Pleadings ” which are in the nature of interrogatories 
and answers thereto have been filed by the parties but they need not be referred 
to at this stage. 

Not less than 37 issues have been raised on the pleadings Of them issues 
1 and 2 raise the question of the validity of the respective titles of the three plain- 
tiffs, namely, that of the first plaintiff as the Malankara Metropolitan, and that 
of the second and third plaintiffs as the trustees of the Church properties and the 
validity of the Kanngasserai meeting of August, 1935 and issues 6 and 9 question 
the validity of the M D Seminary meeting of December, 1934, at which the first 
•defendant was elected as Malankara Metropolitan and the second and third defen- 
dants were elected co-trustees of the first defendant. Issues Nos ti, 14, 15, 19 
and 20 were as follows — 

“1 1 Is the Partriarch c>f Antiocb, the ecclesiastical head of the Malankara Jacobite Syrian Church 
•or is he only the supreme spiritual head 7 • 

(a) What is the nature, extent and scope of the Patriarch’s ecclesiastical or spiritual authority, 
jurisdiction, or supremacy over the Malankara Jacobite Syrian Church* 

(b) Is the Patriarch acting by himself or through the Delegate duly authorised by him in that 
behalf, the only authority competent to consecrate Metropolitans for Malankara 7 Or is the consecra- 
tion a Synodical act m which the Patriarch acts and can act only m conjunction with a Synod of tw o 
or more Metrans 7 

0 (c) Whether “Kaivappu” or “the laying on of bands” which is a necessary and indispensable 

1 item in the consecrauon of a Metropolitan should be by the Patriarch or his duly appointed Delegate 
alone or can it be done by the Catholicos also 7 

(d) Is the Patriarch alone entitled to and competent to consecrate “Moron” for use in the 
Malankara Church 7 Or is the Cathobcos also entitled to do it ’ 

(e) Whether by virtue of long standing custom accepted by the Malankara Church and rulings 
•of Courts, the Holy Moron for use in the Malankara Churches has to be consecrated by thePatnaxcb ? 

(f ) Is the allocation of Dioceses of Edavagais in Malankara a nght vesting soley in the Patriarch 
and whether before exercising jurisdiction in anv Diocese the Metropolitan ordained and appointed 
by the Patriarch (by issuing a Stathicon) has only to be accepted by the people of the Diocese * Or is 
the allocation of Edavagais, so far as M alankar a is concerned not a nght which the Patriarch or 
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Catholicos or Malankara metropolitan has or has ever had but a right which vests and has always 
vested in the Malankara Jacobite Syrian Association 7 Whether a Metropolitan, before he can 
eternise jurisdiction in any Diocese in Malankara, must hate been either elected for the office before 
ordination by the Malankara Jacobite Syrian Association duly convened for the purpose or accepted 
by the same after ordination 7 

(g) Is the Patriarch the sole and only authority competent to ordain and appoint the Malankara 
Metropolitan 7 Is the issue of a Stathicon or order of appointment by the Patriarch either before 
selection or election by the meeting of the church representatives or after such election or selection 
e sential 7 Or is such order unnecessary and the election, or acceptance by the JacobiteS) nan Associa- 
tion sufficient 7 

(h) What is Ressisa 7 Is it a contnbution which the Patriarch and Patriarch alone is entitled 
to levy as a matter of nght 7 Or is it only in the nature of a voluntary gift which may be made to or 
received by the Patriarch and Catholicos > 

(1) Has the Patriarch no temporal authonty or jurisdiction or control whatev er over the Malan- 
kara Jacob te Syrian Church 7 Or whether as the ecclesiastical head he could exercise and has all 
along exercised temporal authonty by awarding such spiritual punishment as he thinks fit in cases 
of mismanagement or misappropriation of church assets 7 

14 Do all or anv of the following acts of the 1st defendant and his partisans amount to open 
defiance of the authonrv of the Patriarch 7 Are they against the tenets of the Jacobite S j nan Church 
and do they amount to heresy and render them 1 pso facto heretics and aliens to the faith 7 

(I) Claim that the 1st defendant u a Catholicos 7 

(II) Claim that he is the Malankara Metropolitan 7 

(ui) Claim that the 1st defendant has authonty to consecrate Moron and the fact that he is so 
consecrating 7 

(n) Collection of Ressisa by the 1st defendant 7 

15 va) Have the 1st defendant and his partisans voluntarily given up their allegiance to and 
seceded from the Ancient Jacobite Synan Church 7 

(b) Have they established a new Church styled the Malankara Orthodox Synan Church 7 

(c) Hav e they framed a constitution for the new Church conferring aothonty in the Cathohco* 
to consecrate Moron to ordain the higher orders of the ecclesiastical hierarchy, to issue Stathicon* 
allocating Dioceses to the Metropolitans and to collect Ressisa 7 

(d) Do these functions and rights appertain solely to the Patriarch and does the assertion and 
claim of the tst defendant to exercise these nghts amount to a rejection of the Pa march 7 

(el Have they instituted the Cathohcate for the first time in Malankara 7 Do the above facts 
if proved amount to heresy 7 

>9 (a) Have the plaintiffs and their partisans formed themselves into a separate Church in 

opposition Jo Mar Gceverghese Dionysius and the Malankara J acobite Syrian Church 7 

(b) Have they separated themselves from the mam body of the beneficiaries of the trust from 

1085 7 

20 I Do the following acts and claims of the plaintiffs constitute such separation 7 

(a) (1) The claim that Patriarch alone can consecrate Moron 7 

(11) That the Canon of the Church is Ex XX 11 I in O S 94 7 j 

(in) That the Catholicate is not established 7 

(iv) That the Patriarrh by h mself can ordain and excommunicate MelropoEtans 7 

(b) Have the plaintiffs been claiming that the Patriarch has temporal pow ers over the Church 7 

(c) Have they been urging that Mar Geeverghese Dionysius was not the Malankara Metro- 

(d) Have they made alterat ons in the liturgy of the Church 7 

(e) Has the 1st plaintiff executed an Udaropady to the Patriarch conceding him temporal 
powers over the Jacobite Synan Church and its properties 7 

(h Have the Plaintiffs been acting agsrnst the trust 7 

II * the plaintiffs and their partisans by virtue of the above acts and claims become aliens 
to the church and disentitled to be trustees of beneficiaries of the church and ns properties 7 ’ 
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The suit was heard by the District Judge who by his judgment delivered on 
the 1 8th January, 1943, held, amongst other things, that the acts and conduct 
imputed to the defendants did not, for reasons elaborately discussed by him, amount 
to heresy or schism or to voluntary separation from the church and that in any 
event, according to Canon law, there could be no ‘ ipso facto ’ going out of the Church 
in the absence of decision of an ecclesiastical authority arm ed at on proper notice 
to and after hearing the person accused of heresy or schism He further held that 
although the plaintiffs and their adherents, by taking up the position which the) 
had adopted in 1083 {=1910 AD) and persistently maintained up to date had 
unlawfully and unjustifiably created a split in the Church and been guilty of schism, 
nevertheless, the plaintiffs could not be said to have become aliens to the Chinch 
or formed a separate Church or v oluntanly separated from the Church as they had 
not been punished with removal or excommunication and consequently they had 
not lost their rights in and to the Church properties as members of the Malankara 
Church and as beneficiaries The learned District Judge came to the conclusion 
that the Karmgassenu meeting of August 1935, had not been convened by comfie- 
tent persons and that as the defendants and their partisans were still members of 
the Church it could not be said that notice of that meeting had been given to all 
the churches and that consequently the proceedings of that meeting culminating 
in the elections of the first plaintiff as the Malankara Metropolitan and of the second 
and third plaintiffs as trustees were not valid or binding on the defendants and their 
partisans The learned Judge also held that the M D Seminan meeting of Decem- 
ber, 1934, wherein the elections of the defendants took place was convened by 
competent persons and that invitations to that meeting had been sent to all churches 
In the result, the learned District Judge came to the conclusion that the plaintiffs 
were not entitled to maintain the suit which was, therefore, dismissed accordingly 
Being aggrieved by the said judgment of the trial Court the plaintiffs appealed 
to the High Court of Travancore That appeal (being Appeal \o 1 of 1 1 tg) 
was heard bv a Full Bench of that Court consisting of Knshnasw amy Iyer, CJ 
and \okes and Sathyanesan JJ and on the 8th August, 1946 was allowed' by a 
majority of the Judges, the Chief Justice dissenting IVokes and Sathyanesan, JJ , 
held that by adopting the written constitution (Exhibit AM) the defendants’ had 
repudiated the fundamental principles and tenets of the Malankara Jacobite Syrian 
Church and had established a new church and had thereby voluntarily separated 
from and ceased to be members of the Malankara Jacobite Syrian Church They 
further held that as the defendants had voluntarily ^one out of the Church -hsfov 
the Karuigasserai meeting of August, 1935, they were not entitled to receive any 
invitation for the said meeting and accordingly the said meeting was v ahdly convened 
for notices were given to all churches entitled thereto The majority Judges held 
that the plaintiffs had been v alidly elected as trustees and as such w ere entitled to 
possession of the church properties They accordingly allowed the appeal and 
passed a decree for possession and other reliefs m favour of the plaintiffs 

On the 22nd August, 1946, that is to say, within a fortnight after the High 
Court judgment was pronounced, the defendants filedja petition for review of thq t 
judgment on the ground that it contained several mistakes or errors apparent 
on the face of the record and that in any event there were sufficient reasons for 
the rehearing of the appeal At this date Sathyanesan, J , had reverted to his 
substantive post of a District Judge hot less than 92 grounds were set forth in 
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the p^.tion of review In Febmary, 1947, an affidavit affirmed by Sn E J PhiU* 
po c 1 ‘'O was one of the Advocates for the Respondents was filed stating that the 
statement made b> Notes and Sathyanesan, JJ , that the Respondents’ Advocate 
conceded that the plaintiffs had not left the Church and that they were as good 
members of the Church as anvbodj else were inaccurate, incomplete and mis* 
1 -admg Along with that affidav t were produced two letters written to the depo- 
nent by his leading Advocate Sn T R Venkatrama Sastri whose signature was 
duly proved by him as genu ne The application came up for ex parte hearing m 
March, 1947, before the Ch.ef Justice, Nokes and Krishnaswamy Pillai, JJ and orders 
were reserved In Apnl, 1947, Nokes, J , retired On the 4th December, 1947, 
an order was made directing a notice to issue to the Respondents to show cause 
vhv ev cw snoald not be granted The said petition came up for hearing before 
a Full Bench of three Judges The learned Advocate for the Respondents raised 
a prei minury point to the effect that as one learned Judge (Nokes, J ) had re- 
tired and another (Sathyanesan, J ) had reverted to his substantive post of a District 
Judge, the application for review could not be maintained, and submitted that 
the application should, therefore, be dismissed in limine That preliminary point 
was referred to a Bench of live Judges and was rejected on the 29th June, 1949 
The Court of Review thereafter took up the hearing of the application on its merits 
The petitioners for review confined their objections to fifteen grounds The Court 
of Review on the 21st December, 1951, rejected all of them and dismissed the 
application holding that there was no error apparent on the face of the record and 
that there were not sufficient reasons for the rehearing of the said appeal. The 
Hieh Cc „rt havirg declined to grant a certificate under Article 133 of the Consti- 
tuu r me defendant, applied for and on the 14th April, 1952, obtained special 
leave of this O irt o prefer this appeal The appeal has now come up before us 
for final disposal 

It will be convenient at this stage to discuss and deal with a preliminary point 
raised by the learned Attorney General appearing for the plaintiffs Respondents. 
In order to appieciate and deal with the point so raised it will be necessary to take 
ro" of the changed conditions that had been brought about in the matter of the 
J d t d administration in the State by the recent political changes culminating 
in the uoption of the new Constitution of India It will be recalled that the pre- 
sent review application was made on the 22nd August, 1946 and a notice to show 
cause was issued on the 4th December, 1947 The preliminary question as to 
the maintainability of the review application was decided on the 29th June, 1949 
during all' uiis period Regulation (Wot” log 9) was in lorce in the State oCIravan- 
core Section 1 1 , omitting the explanations which are not material for our present 
purpose, and section 12 of that Regulation provided as follows 

11 (1) A Full Bench shall hear and decide all appeals from the decrees of the District Court* 

in suits in which the amount or value of the subject matter is not lesi than five thousand rupees 
■and amoun or salue of the matter m appeal is not less than that sum The judgment of the Full 
Bench or the judgment of the majority, if there be difference of opinion together with the records 
of the case, sh»lj be submitted to us in order that the judgment may be confirmed by Our Sign Manual 

(a) Notwithstanding anything in the provisions of the Civil Procedure Code, the date of the 
decree shall be the date on which the judgment is declared m open Court after being confirmed by 
Our Sign Manual 
Explanation I 

M 
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Explanation II 

12 In cases decided under section 1 1 of this Regulation a Full Bench of the High Court may 
admit a review of judgment subject to the provisions of the Code of Civil Procedure If on review, 
a fresh judgment be passed the provisions of section 1 1 shall as far as may be apply 
It will be seen that under section 12 if a fresh judgment be passed then the pro- 
visions of section 1 1 shall, as far as possible apply, that is to say the judgment 
shall have to be submitted to the Maharaja for confirmation by his Sign Manual 
and the judgment so confirmed shall have to be declared in open Court after such 
confirmation This was the position until the end of June, 1949 In the mean 
time on the 29th Ma>, 1949 came the Covenant of merger between the Rulers of 
Trav ancore and Cochin with the concurrence and guarantee of the then Governor- 
General of India for the formation as from the 1st July, 1949 of the United State 
of Travancore and Cochin with a common Executiv e Legislature and Judiciary 
Article III provided that as from the appointed day (« e 1st July 1949) all rights, 
authority and jurisdiction belonging to the Ruler of either of the covenanting 
States which appertained or were incidental to the Government of that State would 
vest in the United State Article IV enjoined that there should be a Rajpramukh 
of the United State the then Ruler of Travancore being the first Rajpramukh 
during his lifetime. Broadly speaking Articles VI and XI vested the executive 
and legislative authority of the United State m the Rajpramukh subject to the 
conditions and "for the period therein specified Article XXI preserved the power 
of the Rulers to suspend remit or commute death sentences In exercise of the 
powers conferred on him by Article XI of the Covenant the Rajpramukh on the 
1st July, 1949 promulgated Ordinance No I of 1124 Clause 3 of that Ordinance 
continued in force for that portion of the territories of the United State which 
formerly formed the territory of the State of Travancore all existing laws until 
altered, amended or repealed Similar provision was made in clause 4 for the 
continuance of Cochin law's for that part of the United State which formerly formed 
the State of Cochin On the 7th July, 1949 however, came Ordinance No II of 
1124. Clause 4 of this Ordinance repealed the Travancore High Court Act (Regu- 
lation IV of 1 099) . The relevant part of clause 8 which is important for the purpose 
of the present discussion was in the terms following 

”8 All proceedings commenced prior lo the coming into force of this Ordinance in either 
of the High Courts or Travancore and Cochin hereinafter in this Ordinance referred to as the exist- 
ing High Courts shall be continued and depend in the High Court as if they had commenced in the 
High Court after such date 

Tne jurisdiction and powers ot the High Court were defined thus 
,8 Subject to the provisions of this Ordinance the H gh Court shall have and exercise all 
the jurisdiction and powers vested in it by this and any other Ordinance and under any law wfuch. 
may hereafter come into force and any power or jurisdiction vested in the existing High Courts by 
any Act or Proclamation in force in the States of Travancore and Cochin immediately prior to the 
com ng into force of this Ordinance 

Clause 25 leaving out the two Explanations which are not material for our 
present purpose and clause 26 ran as follows — 

“ a 3 A Full Bench shall bear and decide all appeals from the decrees of the District Courts or 
the Court of a Subordinate Judge or of a Single Judge of the H gh Court in Suits in which the amount 
or valu of the subject matter is not less than five thousand ruj>ees and the amount or value of the 
matter in appeal is not less than that sum 
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Exp anauon I 
Explanation II 

6 In eases dec ded under section 25 of this Ordinance, a Full Bench of the High Court 
may adm t a renew of judgment subject to the provisions of the Travancore and Cochin Codes of 
Civil Procedure 

Clauses 18, 25 and 26 have been substantially reproduced m sections 18 (1), 25 
and 26 of the United State of Travancore and Cochin High Court Act, 1125 (Act 
No V of 1125) which repealed, amongst other things, Regulation IV of 1099, 
Ordinance II of 1 124 Then came the Constitution of India in 19^0 which created 
a union of several states grouped in Parts A, B and C by^the First Schedule The 
United State of Travancore Cochin became one of the Part B States Under 
Article 214 ihe High Court of the United State of Travancore and Cochin became 
the High Court of the Part B State of Travancore Cochin and Article 225 continued 
the jurisdiction of and the laws administered in the then existing£High Court 

The contention of the learned Attorney General is that in view of the changes 
referred to above which had the effect of setting up a common High Court for the 
United State of Travancore and Cochin with jurisdiction and power defined therein, 
the review application has become mfructuous, for, even if it be allowed, there will 
be no authority which will have jurisdiction and power to pronounce an effective 
judgment after rehearing the appeal It is pointed out that a review may be 
admitted under section 26 of the United State of Travancore and Cochin High 
Court Act, 1 125 only in cases decided under section 25 of the Act This case was 
not decided bv a Full Bench under section 25 of the Act and, therefore, no review 
is maintainable under section 26 Further, if it be held that the appeal having 
been nled under section 1 1 of the Travancore High Court Regulation (IV of 1099), 
the application lor review must be dealt with under section 12 of that Regulation 
then sa\s the Attorney General if after the review is admitted a fresh judgment 
has to be passed after rehearing the appeal the provisions of section 11 would have 
to be complied with namely, the fresh judgment will, under section 11, have to be 
submitted to the Maharaja to be confirmed by his Sign Manual and the decree 
will have to be dated as of the date on which the judgment will be declared m open 
Court after such confirmation It is pointed out that the Maharaja of Travancore 
no longer possesses the power to consider and to confirm or reject ludicial decisions 
and it is submitted that such being the position in law the review apphcation.had 
become mfructuous and should have been dismissed by the Full Bench in limine 
In our opinion this contention is not well founded The application for review 
was properly made to the Travancore High Court and the Travancore High Court 
had to decide whether to admit or to reject the application The judgment to be 
pronounced on the application for review did not require, under any provision oflaw 
to which our attention has been drawn, to be confirmed by the Maharaja or any 
•other authority It was a proceeding properly instituted and 'was pending on the 
1st July, 1949 and consequently under section 8 of Ordinance No II of U24 had to 
be continued in the High Court of the United State as if it had commenced in the 
\ sa 'd High Court after the coming into force of the said Ordinance In this case, 
the application for review was rejected by the High Court If, however, the High 
Court had admitted the review then such admission would have had the effect 
of reviving the original appeal which was properly filed in the Travancore High 
Court under section 1 1 of the Travancore High Court Regulation (IV of 1099) 
That appeal, so revived, having been commenced pnor to the coming into force 



of Ordinance No II of 1124 w ould, under section 8 of that Ordinance, have had to 
be continued in the High Court of the United State as if it had commenced in that 
High Court after such date The position will be the same if on this appeal t his 
Court now admits the review, for, upon such admission the appeal filed 
m the Tra\ ancore High Court will be re\ned and then, hating been commenced 
m the Travancore High Court and continued in the High Court of the Lmted 
State by virtue of section 8 of Ordinance No II of 1124 the appeal so revived will, 
under section 8 of the Act of 1123, ha\e to be continued in that High Court as if it 
bad commenced in that High Court after the coming into force of that \ct In 
other words, the old appeal, if restored by this Court on this appeal, wall, bv the 
combined operation of section 8 of Ordinance II of 1124 a °d section 8 of the Act 
of 1123, be an appeal pending in the High Court of the Lmted State Lnder 
our present Constitution Travancore Cochin has become a Part B State and under 
Article 214 the High Court of the United State of Travancore Cochin has become 
the High Court of the Part B State of Travancore Cochin and shall have the juris- 
diction to exercise all the jurisdiction of and administer the law administered by the 
High Court of the L rated State Such appeal must, accordingly , be disposed of 
under section 25 of the last mentioned -\ct That section does not require anv 
confirmation of the judgment passed on the rehearing of the appeal by the Maharaja 
or Rajpramukh or any other authomv Assuming, however, that the appeal, 
if restored, will have to be governed bv section 12 of the Travancore High Court 
Regulation (IV of iogg) even then the provisions of section 11 would ha\e to be 
.applied ‘ as far as ma\ be ’ and it mat well be suggested that the portion of section 
11 which requires the confirmation b\ the Maharaja wall, in the events that have 
happened, be inapplicable In our opinion, therefore, the preliminary objection 
-cannot prevail and must be rejected 

Before going into the merits of the case it is as well to bear in mind the scope 
of the application for review which has given nse to the present appeal It is 
needless to emphasise that the 'cope of an application for review is much more 
restricted than that of an appeal Lnder the provisions m the Travancore Code 
of Civil Procedure which is similar in terms to Order 47 rule 1 of our Code of Civil 
Procedure, 1908 the Court of review has onlv a limited jurisdiction circumscribed 
by the definitive limits fixed bv the language used therein It mav allow a review 
on three specified grounds, nameh (1) discovery of new and important matfer or 
evidence which, after the exercise of due diligence, was not within the applicant’s 
knowledge or could not be produced by him at the tune when the decree was passed, 
(u) mistake or error apparent on the face of the record and (111) for any other sufficient 
reason It has been held by the Judicial Committee that the words “any other 
sufficient reason ” must mean “ a reason sufficient on grounds, at least analogous 
to those specified in the rule” See Chhaju Ram \ ^eh 1 2 This conclusion was 
reiterated by the Judicial Committee in BishesLzar Pralap Sahi \ Paraih Yolk* and 
was adopted by our Federal Court m Han Shankar Pal v Analh J\ r ath Mtlter 3 Learned 
-counsel appealing in support of this appeal recognises the aforesaid limitations 
and submits that his case comes within the ground of “ mistake or errorjappareot 
on the face of the record ” or some ground analogous thereto As already observed, 

1 (1912) 43 MLJ 332 1~R 49 I-A I-A 3,8 ILR 56 Ah 634 (PC-). 

144 IL.R 3 Lah 127 (PC.) 3 11949) * MLJ 20 (1949) F-L.J. 

2 (1934) 67 M-L-J 608 LR 61 i2j (1949) F OR 36 at pp 47 48 (F a). 
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out of the 99 objections taken m the grounds of review to the judgment of the majority 
cf the High Court only objections were urged before the High Court on the 
hearing of the application for review Although most of those points have been 
referred to by learned counsel for the appellants, he mainly stressed three of them 
be'ore us We now proceed to examine these objections 

The first objection relates to the validity of the election of the first plaintiff 
as the Malankara Metropolitan and as such the ex officio trustee and the elections 
of plaintiffs 2 and 3 as his co trustees at the Kanngasserai meeting This meeting 
is pleaded in paragraphs 13 and 14 of the plaint In paragraph 18 of the plaint 
the plaint ffs refer to the meeting said to have been held at the M D Seminary 
in December, 1934, on which the defendants rely, the plaintiffs’ contention being 
that tha* meeting was not convened by competent persons nor after due notice 
to all thv churches according to custom In paragraph 20 of their written state- 
ment the defendants deny the factum or the validity of the Kanngasserai meeting 
relied upon by the plaintiffs They contend that that meetmg was not convened 
by competent persons nor was invitation sent to the large majority of the churches 
In paragraph 29 the defendants repudiate the allegations pleaded in paragraph 18 
of the plaint and maintain that their meeting was convened properly and upon 
notice to all the churches in Malankara In paragraphs 16 and 18 of their repli- 
cation the plaintiffs reiterate the allegations in the plaint Issue 1 (i) raises the 
question of validity of the Kanngasserai meeting of August, 1935 and issue 6 (a) 
raises the question of the validity of the M D Seminary meeting of December, 
1934 As the suit is for possession of the church properties the plaintiffs, m order 
to succeed must establish their title as trustees and this they can only do by adducing 
suffcient evidence to discharge the onus that is on them under issue 1 (b) irrespective 
of \ n ther the defendants have proved the validity of their meeting, for it is well 
established that the plaintiff in ejectment must succeed on the strength of his own 
title It will be noticed that the defendants’ objection to the Kanngasserai meetmg 
was two fold (1) that the meetmg had not been conv ened by competent persons 
and (u) that notice had not been given to all the churches The District Judge 
in paragraph 164 of the judgment held, for reasons stated by him, that that meeting 
had not been convened by competent persons and in paragraph 165 he found that 
notice of the said meeting had not been given to all the churches It hav mg been 
conceded by the plaintiffs’ Advocate at the time of the final argument before the 
District Judge that there is no evidence on the plaintiffs’ side to prove that all 
the churches in existence prior to 1086 had been issued notices, the position was 
taken up that m the view of the plaintiffs’ party the defendants and their parti- 
sans by adopting the new constitution Exhibit AM had become aliens to the Church 
and as such were not entitled to be invited to that meeting Their argument was 
that Kanngasserai meeting was only a meeting of the representatives of those 
churches which stood by the Patriarch Abdulla II and the succeeding Patriarchs 
and as the defendants and their partisans had become aliens to the Church no 
notice to them was necessary This argument clearly amounted to an admission 
that no notice was sent to the cjiurches on the defendants side The District 
Judge having held, contrary to the submission of the plaintiffs, that the defen- 
dants and their partisans had not gone out of the Church it followed, according 
to him, that they V ere entitled to notice and as it w as not proved that notices were 
•sent to them but dn the contrary as it was contended that no notice was necessary 
to be sent to them \he District Judge felt tt to be quite clear that the said meeting 
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was not duly convened In this view of the matter it was not necessary for the 
learned District Judge to go further into the matter and enquire whether notices 
had been given to Churches which had not adopted the new constitution Exhibit 
AM 

Coming to the judgment of the High Court it appears that the majority of the 
Judges dealt with the question of the validity of the meeting in a superficial and 
summary manner Nokes, J , said — 

The lower Court held that the meeting was not duly convened mainly because notice was 
not given to the defendants party (judgment paragraphs 166 167) The want of notice was not 
disputed but was justified in accordance with the Patriarchal monition (Exhibit Z) In view of the 
conclusion stated above that the adopuon of the new constituuon was clear evidence of the defend 
ants repudiauon of the Patriarchs Church and of the fact that the adoption took place in 1934 
about 8 months earl er than the meeting ai Kanngasserai the want of notice was justifiable apart 
from the monition The lower Court s conclusion that the meeting formed only a minority of the 
Church is thus erroneous as is the conclusion (judgment paragraphs 164 167) that the meeting was 
not convened b> competent persons 

Mr Justice Sathyanesan simply observed 

* The onlv defect pointed out was that no invitation of the meeting was given to the Churches 
under the control of 1st defendant The short answer to this is that having already become members 
of a new Church the) were not entitled to any invitation and were rightly ignored 
It thus appears that the question as to the competency of the persons who con- 
vened the Kanngasserai meeting was disposed of by Nokes, J in one single sentence 
at the end of the paragraph quoted above The learned Judge does not appear 
to have seriously applied his mind at all to the question of the competency of the 
convenors of that meeting Sathyanesan, J , did not deal with the question and 
thought quite wrongly that the only question raised by the defendants was as to 
whether notice was given to the Churches under the control of the defendants It 
is pointed out by the learned Attorney -General that the judgment of Sathy anesan, J , 
was only a supplementary judgment, for he prefaced his judgment with the obser- 
vation that he entirely agreed with the findings of Nokes, J This argument might 
have had some force if Nokes, J , had dealt with the point The position, therefore, 
is that neither of the Judges applied his mind to the question of the competency 
of the persons who had convened the Kanngasserai meeting As to service of the 
notice on all Churches, Nokes, J , in the passage quoted above held that the defendants 
had gone out of the Church by reason of their adoption of the new constitution 
Exhibit AM and that consequently no notice was due to them Sathyanesan, J , 
also in the passage quoted above took the view that the defendants having become 
members of a new Church the defendants were not entitled to any invitation to the 
Kanngasseri meeting The learned Judges having reversed the finding of the 
District Judge and held that the defendants had gone out of the Church by adopting 
the new constitution Exhibit AM it became incumbent on them to enquire whether 
all Churches not on the plaintiff s side had adopted Exhibit AM and if not whether 
such of them who had not adopted Exhibit AM had been summoned to the meeting 
It may be noted in this context that the learned Judges of the High Court m their 
judgment seem to indicate that the Churches which adopted Exhibit AM did so 
by participation at the M D Seminary meeting Reference has been made m 
the arguments to the various figures set out m the judgment of the District Judge 
as to the number of Churches which according to the evidence had attended the 
meeting It is not dear how many out of 310 Churches claimed by the defendants 
to have been completely on their side according to Exhibit 272 had attended the 
R— 98 
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M D Seminary meeting and formally adopted the new constitution Exhibit AM. 
If adoption of the Exhibit AM is the test for determining whether notice is due or 
not, then, it becomes important to consider whether all the Churches which were not 
with the plaintiffs but who had not adopted Exhibit AM had been served Apart 
from the question of the service of the notice there was also the question as to the 
competency of the persons who had convened the Karingasserai meeting where 
the plaintiffs are said to have been elected While Mar Geeierghese Dionysius 
was alive he, as President of the Malankara Association, used to convene the meetings 
of the Association IVho, after his death, was competent to issue notice of meet- 
ing 7 There appear to be no rules on the subject In this situation, says the 
learned Attornev General if all the members of the Association attended the meeting 
the defect of want of proper notice does not matter But did all members attend, 
even i c the defendants party who had adopted Exhibit AM be left out ? It does 
not appear that either of the two majority Judges of the High Court adverted 
to either of these aspects of the matter namelv, service of notice to all Churches 
and competency of the persons who issued the notice of the Karingasserai meeting 
and in any case did not come to a definite finding on the question The majority 
judgments, theiefore are defective on the face of them in that they did not effectively 
deal with and determine an important issue in the case on which depends the title 
•of the plaintiffs and the maintainability of the suit This, in our opinion, is certainly 
an error apparent on the face of the record 

The next point urged by learned counsel appearing for the plaintiffs is that the 
majority dec sion proceeds on a misconception as to a concession said to have been 
made by the defendants advocate It will be recalled that issues Nos 14 and 15 
quoted above raise the question of the defendants having gone out of the Church, 
for having committed acts of heresy or having voluntarily given up their allegiance 
to the ancient Jacobite Syrian Church and establishing a new Church and framing 
a constitution for the same Likewise, issues Nos 19 and 20 raise the question 
as to whether the plaintiffs and their partisans formed themselves into a new Church 
and separated from the old Church by reason of the several acts and claims therein 
referred to Here again the suit being one in ejectment it is more important for the 
plaintiffs to establish their own title by getting issues 19 and 20 decided in their 
favour than to destroy the defendants’ title by getting issues 14 and 15 decided 
against the defendants, for a mere destruction of the defendants’ title, m the absence 
of establishments of their own title carries the plaintiffs nowhere It is to be re- 
membered that this is a suit by the plaintiffs as the validly constituted trustees and 
not a suit under the section analogous to section 92, Civil Procedure Code, for 
removal of defendants from trusteeship or for the framing of a scheme In para- 
graph 132 of his judgment the learned District Judge found that the acts and claims 
imputed to the defendants did not amount to heresy and did not make the defen- 
dants or their partisans heretics or aliens to the faith and that such acts and conduct 
mentioned in issue 15, even if proved, would not amount to heresy and would not 
amount to a voluntary giving up of their allegiance to or secession from the ancient 
Jacobite Church On the other hand, in paragraph 133 the District Judge held 
that the plaintiffs and thejr adherents bv taking up the position which they adopted 
in 1085 and whlch they had persistently maintained till then had unlawfully and 
unjusufiably created a split in the Malankara Church and might in a sense be said 
to have pursued a course of conduct amounting to persistent schism He held 
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that, nev ertheless, the plaintiffs and their partisans had not become aliens to the 
'Church or created or formed themselves into a separate Churth as they had not been 
found guilty and punished with the remo\ al from the Church or excommunication 
from the Church by a proper ecclesiastical authority It will be noticed that the 
learned District Judge found the facts imputed to the defendants not prosed but 
the facts imputed to the plaintiffs to ha\e been proved He made no difference 
between acts of heTesy and merely \ oVuntary separation from the Chuicb but 
treated them on the same footing It will be recalled that in the interpleader 
suit of 1913 the District Judge had held that b\ accepting Abdul Messiah as their 
ecclesiastical head or by denying the authority of Abdulla II, Mar Geeverghese 
Dionysius and his co-trustees had not become aliens to the faith Finally, in the 
judgment on rehearing of the appeal reported in 1 from which passages 
have been quoted above the acts imputed to the defendants m that cave which are 
similar to those imputed to the defendants in the present case, w ith the exception of 
the adoption of Exhibit \M were held not to amount to a voluntary separation 
from the Church by the establishment of a new Church and that the Free Church case * 
had no application to the facts of that case Likewise, in the present case the District 
Judge dealt with issues 15, 16 19 and 20 together, which covered issues on both 
heresy and voluntary separation Presumably in view of the decision of the Court 
of Appeal in the previous suit the learned District Judge in this case did not make 
anv distinction between acts of heresv and voluntarv separation from the Church 
and held that there was “ no case of ipso facto heresv or ipso facto loss of membership 
of the Church or ipso facto loss of status as Priest and prelates for ecclesiastical offen- 
ces unless the offenders w ere tried and punished b\ a competent authority ” Indeed 
the evidence of P \\ 17, the Popes delegate, is claimed as supporting this view. 
It is in the light of this situation that the question as to the misconception of the 
concession has to be considered Sathvanesan, J , in paragraph 4 of his judgment, 
referred to the concession said to have been made by the learned advocate for the 
defendants m the following terms — 

Howeser the learned advocate for the respondents clan5ed the situation 
bv \ eiy fairlv conceding that plaintiffs had not left the Church and that the} w ere as good members 
of the original Jacobite Svnan Church as am bods eUe Another clarification has been made by 
the learned advocate for the appellants that the plaintiffs v hatever might have happened in the 
past do not hold that the patriarch can at all interfere in the internal administration of the Malan 
kara trust properties Plaintiffs seem to have made their position clear even at the time of pleadings 
Accord ng to them The Patriarch as the ecclesiastical head of the Malankara Church, could exercise 
that authority by a ward Jig such spiritual punishment as he thinks fit in cases of mismanagement 
or misappropriation of Church properties — tide pleading No 124 ( 1 ) The concession made by 
the learned advocate for the defendants has obviated the necessity of a length} discussion of several 
matters So it is worth pausing a while and understanding the importance and the implications 
of the concess ons It tends to mean — 

(i) that the Patriarch is not an alien to the Church u the Patriarch and his predecessor* 
in question are the true and lawful head of the original Jacobite Svnan Church, 

f u) that the plaintiffs and their partisans holding that 

(a) the Patriarch has onl> a spiritual supervision o f «he administration of the trust pro- 
perties b> the trustees 

(ft) the Patriarch alone can consecrate Morone 

(c) that Exhibit BP is the true Canon of the Jacobite Church and 

(d) that the Cathobcate was not proper!} established cannot, on these grounds, be considered 
o have become aliens to the original church 
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Sot.- question is more properly whether the defendants ha\ e seceded from the original Church 
3 nd formed a new Church In the nature of the su t, the plamtiFs can succeed only if they make 

(V that the defendants are using the trust properties belonging to Malankara Jacobite 
Ch^r J» tor the maintenance <uppo't and benefit o r another and a different body, namely, Malankara 
Orthodox Syrian Church and 

(B) that the plaintiff' are duH elected trustees ’ 

J JLewue, Voltes, J at pages 335*356 referred to the concession as follows — • 


4 T n 'Ins Coin the defendants advocate did not seek to disturb the finding- 

that the plaintiffs ha not oecome aliens to the Church Indeed, as previously stated, he based his 
case on t'l* gro ad th b h parties were stiD within the Church This abandonment of his clients’ 
CODt-nUcu in th- lower C urt was no doubt due to the fact that the written statement involved an 
admit ion cf the p'au t ff scase for the plaintiff, in effect said we are the trustees of the Patriarch’s 
C h h the defendants said w e are the trustees of a Church to w hich the Patriarch is an alien’. 


N "u i*iv attempt made here on behalf of the defendants to challenge the finding that the trust 
o not become altered for any contention to the contrary provided no defence and was a further 
admission of the plaintiff’s case But the existence of this allegation on the pleadings serves to em- 
phasise the defendants attiduc to the trust 


Further down the learned Judge said — 


The learned Judge held against the general allegation of separation (judgment, 
paragraph 133 , but in favour of the special allegation as to the plaintiff’s view f>n temporalities (para- 
graph 108) He also recorded findings as to the limited scope of the Patriarch's pow ers m temporal 
affairs (paragraphs 58, 60), which seem to be based on the erroneous view inter aha that persons who 
are subject to two systems of law are amenable for different aspects of the same offence only to punish- 
ment under one s\st-m (sec p agraph ^7 The general finding was challenged m the memorandum, 
of objection 'gro.no, io and 11 nut not in the argument for the defendants here, which, as previously 
stated, proceeded on 1 is that both s des were still members of th- Church’ 


On a p,am read ng of the two judgments it appears that the majority Judges took 
the view that e'en if, as held b\ the District Judge, the plaintiffs had been guilty 
of acts and conduct imputed to them it was not necessary for them to enquire 
whether those act, were mere heresy or also amounted to a setting up of a new 
Chmch or whether the Canon Law requiring the verdict of an ecclesiastical authority 
applied to both or only to acts of heresy This attitude they adopted simply be- 
cause of what they understood was the concession made bv the defendants’ advocate. 


name 1 !, that the plaintiffs had not gone out of the Church They, however, felt 
bound, notwithstanding the contention of the defendants that they were also, for 


similar reasons, within the Church, to consider whether the defendants had voluntari- 
ly gone out of the Church by setting up a new Church as ev tdenced by their aforesaid 
acts Learned counsel for the appellants contends, and wc think there is a good 
deal of force in such contention, that the majority Judges do not appear to have 
examined the question or considered whether voluntarily going out of the Church 


was a concept separate and distinct from acts of heresy and if so whether the acts and 
conduct imputed to the plaintiffs apart from being acts of heresy from an ecclesias- 
tical point of view, amounted also to voluntarily gomgeut q£ t h e Church by establish- 
ing a new Church \or do they appear to have considered whether the Canon 
law requiring verdict of an ecclesiastical authoritv was required m both cases 
There can be no doubt, therefore, on the face of the judgment, that the decision of 
the learned Judges in this behalf proceeds on what they considered was concession 
made by the defendant,’ ad, ocate that the plaintiffs had not gone out or the Church 
Learned counsel for the defendant, appellants contends that this was a misapprehen- 
sion and he relies on the affidavit of Sri E J Phil, pose, advocate, with yhidi uere 
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produced two letters written to him by the senior advocate. In the first letter it is 
stated as follows — 

“I argued at length of the misconduct of the plaintiffs m going agamst the basic conditions ol 
the Royal Courts’ judgment and said that while the conduct of each party is open to examination 
neither could be said to have left the Church Their acts mav be set aside ut botl cases but they can- 
not be said to have left the Church The Judges cannot accept it in one case as a concession and in 
the other case as my submission Deciding one part of it as a concession not requiring the decision 
of Court is unjust to my lengthy argument on the misconduct of the plaintiffs in regard to their div er- 
sion of property from the trust ’ 

In the second letter we find the following passages — • 

“ Throughout mv argument was that the plaintiffs had steadily and consistently set at naught 
the fundam-ntal principles of the chanty as settled in the judgments cf the Royal Court and the 
Cochin Court 

As between the charge and counter charge of violation of the foundanon rules I expressed it as 
my view that while their views may be corrected by the Court neither party should be treated as 
having become aliens to the Church by reason merely of erroneous v lews That is what is explained 
in paragraph 17 of the grounds My opinion so expressed is not to be treated as a concession of the 
•one case and a submission as to the other If mj new of the law was not acceptable the learned Judges 
must decide and not treat one part of a connected statement as a concession not requiring to be con- 
sidered by the Court 

In the Review petition ground No 17 is as follows — 

‘ 17 Their Lordships' observation that the defendants’ advocate based his case on the ground 
that both parties were still within the Church and that the defendants advocate conced'd that 
the Plaintiffs have not left the Church and that they were as good members of the original Jacobite 
-S vnan Church as anybody else is inaccurate and incomplete, and misleading The advocate devoted 
a great part of the argument to showing that the plaintiffs have departed from the Constitution as 
settled by the Roval Court Judgment The plaintiffs staled that the defendants have left the Church 
In reply the argument was that there is no such thing as ifiio facto secession merely became of differ- 
ences of views on the powers of the Patriarch or about the Canon to be followed It was in that 
sense and m that sense only that the argument was advanced that in law it must be taken that both 
parties were within the Church The Judges were not justified in taking it out of ts setting and using 
part of it as an admission in support of the plaintiffs and rejecting the other portion as a mere argument 
not sustainable in law so far as the defendants are concerned If it should be treated as an admission 
at all it must have been accepted or rejected as a whole It must not have been tom piece-meal and 
part used and part rejected 

The reasons assigned for concluding that the defendants have gone out of the Church apply even 
more strongly 10 the plaintiffs and the Judges should have dismissed the suit m limine 

Their Lordships failed t note that the basic constitution of the Church had been laid down by 
the Royal Court judgment and the plaintiffs by disowning and repudiating it had really seceded from 

it 

If the view of the Court was that departure from the rules of the foundaUon put the parties out 
of the Church it should apply alike to both the parties and the statement that neither party had gone 
out of the Church cannot be used to sustain the plaintiff s right and at the same time rejected as 
untenable to support the precisely similar rights of the defendants 

Their Lordships faded to note that the defendants advocate strongly urged that it was necessary 
to have the charges framed, enqui y held and due and proper grounds made out before a person can 
be put out of the Church and there was not even a whisper of it as having been complied with 

Their Lordships also failed to note that there can be no such thing as an entire body of persons 
-agamst whom nothing was alleged or proved being held to have gone out of the Church 

Their Lordships failed to note that the so-called admission did not in any way affect the defen- 
dants’ case that the Patriarch and the plaintiffs and their partisans have voluntarily left the Church 
■and had thereby ceased to be members thereof” 

Learned Attorney-General strongly objects to any reference being made to 
the facts contained in the affidavit of E J. Philipose or the letters produced along 
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with it and he refers us to the decision of this Court m Ska Mulchand & Company, Ltd 
v Jaitakar Mills, Ltd \ and the cases therein referred to and to the case of Reg V 
Pestan 1 Dinsha and another 2 It will however, be noticed that what was deprecated 
m that case was the fact that no affidavit had been filed before the trial Court for 
the rectification of what in the appeal Court was alleged to have been wrongly 
recorded by the trial Judge The Privy Council in Madhu Sudan Ckowdhn v Musam- 
mat Chandrabali Choitdhram 3 also suggested that the proper procedure was to move 
the Court in whose judgment the error is alleged to have crept in In this case, 
as already stated an affidavit was filed before the appeal Court itself while the Chief 
Justice and Nokes J were still in office Further, if, as laid down in the judgment 
of this Court to which reference has been made, the proper procedure is to apply 
to the Court whose judgment is said to be founded on a misconception as to the 
concession made by the learned advocate appearing before it, by what procedure, 
unless it be by way of review could that Court be moved 5 Indeed, the Madras case 
referred to in the judgment of this Court freely indicates that the application should be 
by way of review Patanjali Sastn J (as he then was) sitting singly in the Madras 
High Court definitely took the view in Rekhanti Chmna Gooinda Chettiyar v S Varadappa 
Chettiar * that a misconception by the Court of a concession made by the advocate or 
of the attitude taken up by the party appears to be a ground analogous to the grounds 
set forth in the first part of the review section and affords a good and cogent ground 
for review The learned Attorney General contends that this affidavit and the 
letters accompanying it cannot be said to be part of “ the record ” Within the meaning 
of Order 47, rule 1 We see no reason to construe the word “ record ’ in the very 
restricted sense as was done by Denning, L J,in Rex v Northumberland Compensation 
Appeal Tribunal Ex Parte Shaw s which was a case of certiorari and include within 
that term only the document which initiates the proceedings, the pleadings and the 
adjudication and exclude the evidence and other parts of the record Further, 
when the error complained of is that the Court assumed that a concession had been 
made when none had in fact been made or that the Court misconceived the terms of 
the concession or the scope and extent of it it will not generally appear on the record 
hut will have to be brought before the Court by way of an affidavit as suggested by 
the Privy Council as well as by this Court and this can only be done by way of 
review The cases to which reference has been made indicate that the misconcep- 
tion of the Court must be regarded as sufficient reason analogous to an error on 
the face of the record In our opinion it is permissible to rely on the affidavit as 
an additional ground for review of the judgment 

Turning to the affidavit and the letters and the ground No 1 7 of review it is 
quite obvious that the defendants had not given up their contention, upheld by the 
District Judge, that the plaintiffs had been guilty of the acts and conduct imputed 
to them What the learned advocate for the defendants did was to accept the 
Canon law as interpreted by the District Judge, namely, that nobody goes out of 
the Church without the verdict of an ecclesiastical authority, whether the acts 
complained of amount to acts of heresy or to the establishment of a new Church so 
as to make the persons who are guilty of such conduct aliens to 
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the faith If the majority Judges took the view that such was not the Canon law 
and that -he same acts and conduct may have an ecclesiastical aspect in the sense 
that the\ amount to heresy pun shable as such and may also amount to a voluntary 
separation from the Church which is not an ecclesiastical offence and does not require 
the verdict of any ecclesiastical authority to place the guilty person out of the Church 
then it v\as clearty incumbent upon the majority Judges to consider whether the acts 
and conduct of which the plaintiffs had been found guilty had actually been commit- 
ted by them and whether such acts and conduct also had the dual aspect namely, 
amounted to an ecclesiastical offence requiring excommunication and also to a 
voluntary separation which not being an ecclesiastical offence did not require an 
ecclesiastical verdict to place a guilty person out of the pale of the Church This, 
on the face of the judgment, the learned Judges failed to do 

Learned Attomev -General has submitted that the allegations against the 
plaintiffs are five in number, namely — 

(1) The Patriarch has Temporal powers over the properties of the- 
Malankara Church , 

(2) The Patriarch has got the power acting by himself to excommunicate 
and ordain a Bishop , 

(3) Only the Patriarch may consecrate Morone , 

(4) The Canon of the Church is Exhibit XVIII of O S 94 of 1088, and 

{5) The Cathohcate has not been validly instituted in the Malankara 

Church , 

and suggests that these charges have been gone into directly or indirectly by the 
majority Judges and that, therefore no prejudice has been caused He, however, 
cannot dispute that the Judges have failed to consider and come to any definite 
finding on some of them We do not consider that the contention of the learned 
Attomev General is entirely well founded Issue 20 (1) contains several charges 
against the plaintiffs and e\ en if charges (a) and (6) ha\ e been referred to in the majo- 
rity judgment, the charges (c), (d) and («) have certainly not been dealt with As 
to the temporal power of the Patriarch the District Judge held in paragraph 58 of 
his judgment that the Patriarch had no temporal authority or jurisdiction or con- 
trol over the Malankara Jacobite Syrian Church and its temporalities and that 
the pow er of general superv lsion ov er spiritual Gov eminent conceded to the Patriarch 
in Exhibit DY did not carry w ith it by necessary implication the right to interfere m 
the administration ot'the temporalities and' properties of the Church The decision 
to the contrary m 41 TLR 1 cannot be regarded as having any hearing after 
that judgment was set aside subject only to three points as hereinbefore mentioned 
It does not appear that the majority Judges considered whether the plaintiffs im- 
puted full temporal powers to the Patriarch or the limited one as conceded to him 
in Exhibit D\ and if they did impute to him full temporal powers whether they had 
departed from a fundamental tenet of the Church They do not also appear to have 
considered whether, if the plaintiffs originally pledged themselves to the tenet of 
full temporal power of the Patriarch and thereby departed from a fundamental 
article and such departure involved their having become aliens, any subsequent 
change m their attitude by limiting it as in Exhibit DY would male* a difference 
Further, as to the power of consecrating Metropolitans Nokes, J found that a 
validly appointed Catholicos had the power, under both versions of the Canon 
to consecrate Metropohtans without a Synod and that by so claiming the defendants 
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had not become ..hens to the faith The learned Judge however, did not consider 
the implication of this finding so far as the plaintiffs were concerned This finding 
may lead to the implication that the claim that the patriarch alone has got the power 
o ordination and the Catholicos has not that power cannot but be regarded as a 
departure from the Canon Issue 20 (1) (a) (i) which relates to the consecration 
of Morone has been found m favour of the defendants If the defendants have not 
gone out of the Church bv making the claim that Morone may be consecrated by 
the Catholics or ihc vfctiopohtan in Malankara then the learned Judge should 
have consid-red whether a denial of such right by the plaintiffs constituted a de- 
parture b them * m the Canonical law This the learned Judge failed to do 
Issue 1 U) I u) ’■elated to the establishment of the Catholicate In ‘ pleading ” 

>c 4 the piumtifls maintained that a Catholicate had not been established at all 
Dir t Judg- held that ^bdul Messiah by lus Kalpana Exhibit 80 revived 
tl c Jocobite Caiiiohcate The Respondents’ ground of appeal No 17 assumed 
that a Catholicate had been established Nokcs, J , held that Abdul Messiah was 
a Patriarch, that a Patriarch had the power b> himself and without the Sy nod to 
establish a Catholicate and that a Catholicate had been established b> him although 
the old Cat! olicaie of the East had not been revived Sathyanesan, J , however, 
held that the establishment of the Catholicate m Malankara was dubious, surrepti- 
tious and uncanonical and that no Catholicate had been established The two 
judgments appear to be somewhat at variance in this respect In any case, Nokes, J , 
has not considered whether the stand taken by the plaintiffs that no Catholicate 
had been established it all amounts to a departure by them from the injunctions 
of the Caroi lav On a fair reading of the majority judgments it appears to us 
that he rtyjoritv )uagcs have been misled by a misconception as to the nature and 
scodc of the concession alleged to have been made by the defendants’ advocate 
If the acts imputed to the defendants amounted to a voluntary separation, the 
learned Judges should have considered whether the acts imputed to the plaintiffs 
likewise amounted to a voluntary separation If the defendants had not gone out 
of the Church by asserting that a Catholicate had been established, that the Catho- 
1 cos can ordain Metropolitans and consecrate Morone then" they should have 
« t r_s dered ' hether bv deny mg these assertions the plaintiffs had not gone out of 
the Chur *1 This they failed to do They could not properly decline to go into 
the question of fact on account of the admission of the defendants’ advocate that 
the plaintiffs remained m the Church Such admission at best was an admission 
T& ta Camwi law ;n ih r'ne Awasiun tlcA. "line AtfernkarAs. -*ttcm*GmVy gone out bf 
the Church even in the absence of an ecclesiastical v erdict necessarily implies that 
the concession made by the defendants’ advocate requir ng an ecclesiastical verdict 
as a condition precedent to voluntary separation also was obviously wrong and an 
erroneous concession of law made by the defendants adv ocate could not be relied 
upon for savmg the plaintiffs The fact, therefore that cross-objection No ir 
filed in the High Court bv the defendants does not appear to have been pressed 
makes no difference In our opinion, for reasons stated abov e this head of objection 
raised by the learned advocate for the appellants before us is well founded and the 
judgments of the majority Judges are \ mated by an error of a kind which is Sufficient 
reason within the meaning of the Code of Civil Procedure for allowing the review. 

The last point taken up by the learned advocate for the appellants is that 
although certain matters had been agreed to be left out in connection with issue 
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No 1 1 (a) , the learned Judges took an adverse view against the defendants on 
matters which had been so left out by agreement Issue No 1 1 relates to the powers 
of the Patriarch Clauses (6) to (i) relate to specific powers of the Patriarch 
Clause (a) of that issue is vague and is expressed in very general terms Paragraph 
60 of the District Judge’s judgment is as follows — 

60 It was stated by the advocates on both sides that it is unnecessary for the purpose of this 
suit to determine or decide in a general and comprehensive manner or define exhaustively all the 
powers that the Patriarch mav have over or in respect of the Malankara Church as the supreme 
spiritual or ecclesiastical head of the whole Jacobite Church including Malankara and I also think 
it is not within the province or competency of this Court to attempt to do it Whether he is the supreme 
spiritual head or whether he is the supreme ecclesiastical head his powers as the Patriarch in respect 
of the matters specified under clauses (A) to (A) of i sue n (wh ch have formed the subject-matter of 
dispute in this case) have been considered and defined under these v anous headings under this issue 
II and it has also been stated how far they have been determined or upheld by law Courts custonn 
practice and precedent so far as Malankara is concerned and these findings it is conceded on both 
■sides wall suffice 

It wall be noticed that after this agreement issue No 1 1 related only to certain specific 
powers of the Patriarch The findings on these issues by themselves do not lead 
to any result Thev were, as it were, only introductory issues and were material 
for other issues, e g , issues 14, 15, 19 and 20 In other w ords, the general issue 1 1 (a) 
being given up, the other issues mentioned above were automatically limited to 
the specific acts relating to the specific powers of the Patriarch The majority 
Judges have, however, certainly gone into three matters which were then agreed 
to have been left out, e g , {a) obligation to obe> the Patriarch whether canonically 
installed or not, (6) extent of the right of the Patriarch by himself to decide matters 
of faith and ( e ) whether the Patriarch has the right to approve of a Cathohcos in 
the sense that such approval was necessary These matters are not averred 
in pleadings and no specific issues have been raised and, in the circumstances, should 
not have been gone Into The suggestion is that these points are covered by other 
issues It is said that the learned Judges held that the new constitution Exhibit AM 
-amounted to a repudiation of the authont) of the Patriarch on the following 
.grounds — 

(1) Installation of Cathohcos ignoring the Patriarch , 

(2) absence of a provision for the approval by the Patriarch or Malan- 
tar a Metropolitan , 

(3) ordination of Metropolitan and the issuing of Staticons by the Catho- 
licos, and 

(4) the right to collect Ressissa 

These points are said to be covered by issues 11 ( b ), (r), (g), and (A), and also hy 
issues 10 (6), 14. I 5 and 16 Assuming it is so, it is clear that the learned Judges 
also founded themselves on the three points hereinbefore mentioned which do 
not appear to fall within any of the issues in the case except issue 1 1 (a) which was 
given up To decide against a party on matters which do not come within the 
issues on which the parties went to trial clearly amounts to an error apparent on 
the face of the record It is futile to speculate as to the effect these matters had on 
the minds of the Judges m comparison with the effect of the other points 

The above discussion, in our opinion, is quite sufficient for the purpose of 
■disposing of this appeal and it is not necessary to go mttr-tftr sevendrothenmno r 
points raised before us In our opinion the appellants have made out a valid 

R— 99 
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ground for allowing their application for review IVe accordingly allow this appeal 
set aside the judgment of the High Court and admit the review As the different 
points involved in this appeal are intimately interconnected we direct the entire 
appeal to be reheard on all points unless both parties accept any of the findings 
of the High Court The costs must follow the event and we order that the appellants 
must get the costs of this appeal before us and of the application for review before 
the High Court 

We need hardly add that the observations that we have made in this judgment 
are only for the purpose of this application for review and should not be taken or 
read as observations on the merits of the appeal now restored and to be reheard 
by the High Court 

Appeal allowed 

SUPREME COURT OF INDIA 
[Civil Appellate Jurisdiction] 

Present — B K Mukherjea Vivian Bose and T L Venkatarama Ayyar, JJ 
Satya Dev Bushahri Appellant * 


Padam Dev and others Respondents 

Rcpresental on of the People Act (XLIII of 1951) sect on 123 (0) — Coiemmcnt servants subscribing rsomi 
nation paper as proposer and seconder — Effect — Appointment of Cocenune’it scnant as polling agent — If eortra 
tenet section 123 (8) 

Section 33'C 2 ) th e Representation of the People Act 1951 conferred the privilege of proposing 
and seconding a candidate on any person who was registered in the electoral roll, and section 123 (8) 
of the Act cannot be construed as taking awd^ that privilege It cannot be said that the candidate 
had procured the assistance of Government servants by reason of his nomination paper being sub- 
scribed by Government servants as proposer and seconder 

Raj Krushna Bast v Binod Kanungo (1934) S C J 286 followed 

The appointment of a Government servant as a polling agent does not Per se contravene section 
123 (8) So long as the polling agent confines himself to his work as such agent of merely identifying 
the voters it cannot be said that secUon 123 (8) has in any manner been infringed If it is made 
out that the cand date or his agent has abused the right to appoint a Government servant as polling 
agent by raplo ting the situation for furthering his election prospects, then the matter can be dealt 
w th as an infringement of section 123 (8) 

Appeal by Special Leave granted by this Court on the 25th January, 1954, 
from Judgment and Order dated the 23rd May, 1953, of the Election Tribunal,. 
Himachal Pradesh, Simla, in Election Petition No 14 of 1952 

Hardajal Hardy and R C Prasad, Advocates for the Appellant 

Ved Vjas, Senior Advocate (S A' Kapur and Kamil Lai, Advocates with him) 
for Respondent No 1. 

The Judgment of the Court was delivered by 

Vtnkalarama Ayjar, J— This is an appeal against the order of the Election 
Tribunal, Himachal Pradesh, dismissing Election Petition No 14 of 1952 On 
1 2th October, 1951, five candidates (respondents 1 to 5 herein) were duly nomi- 
nated for election to the Legislative Assembly of the State of Himachal Pradesh 
for the Rohru Constituency in Mahasu District The polling took place on 23rd 
November, 1951, and on 30th November, 1951, the first respondent was declared 
elected, he having secured the largest number of votes The result was published 
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m the Official Gazette on 20th December, 1951 On 14th February, 1952, one 
of the unsuccessful candidates, Gyan Singh (fifth respondent herein) filed Election 
Petition No 14 of 1952 challenging the \alidity of the election of the first respon- 
dent On 4th August, 1952, he applied to withdraw from the petition, and that 
was permitted by an order of the Tribunal dated 20th September, 1952 The 
appellant, who is one of the electors in the Rohru Constituency then applied to 
be brought on record as the petitioner, and that was ordered on 21st November, 
19^2 The petition was then heard on the merits 

Though a number of charges were pressed at the trial, only two of them are 
material for the purpose of the present appeal (1) that Sri Padam Dev was in- 
terested in contracts for the supply of Ayurvedic medicines to the Government, 
and was therefore disqualified for being chosen to the Assembly under section 
7(d) of Act No 43 of 1951 , and (2) that he had procured the assistance of Govern- 
ment servants for the furtherance of his election prospects, and had thereby con- 
travened section 123 (8) of that Act The facts giving rise to this contention were 
that one Daulataram -had subscribed m the nomination paper of Sri Padam Dev 
as proposer and one Motiram as seconder, both of them being Government ser- 
vants employed m the post office, and that one Sital Singh, an extra departmental 
agent was appointed by Sri Padam Dev as one of his polling agents at a booth 
at Arhal 

By its judgment dated 25th September, 1933, the Election Tribunal held firstly 
that section 7 ( d ) of Act No 43 of 193! had not been made applicable to elections 
in Part G States and that further there was no proof that on 12th October, 1951, 
the date of nomination, there were contracts subsisting between Sri Padam Dev 
and the Government With reference to the charge under section 123 (8), the 
Tribunal held by a majority that the section did not prohibit Government servants 
from merely proposing or seconding nomination papers, and that it had not been 
proved that Daulataram and Motiram did anything beyond that As regards 
Sital Singh, while two of the members took the view that section 123 (8) did not 
prohibit the appointment of a Government servant' as polling agent, the third 
member was of a different opinion But all of them concurred in holding that 
this point was not open to the petitioner, as it had not been specifically raised 
in the petition In the result, the petition was dismissed It is against this judg_ 
ment that the present appeal has been brought by special leave 

The first question that arises for determination is whether Sri Padam Dev 
was disqualified for being chosen to the Legislative Assembly by reason of his having 
held at the material dates contracts for the supply of Ayurvedic medicines to the 
Himachal Pradesh State Government The answer to it must depend on the inter- 
pretation of the relevant provisions of Act No 49 of 1951, which governs elections 
to the Legislative Assemblies in Part C States Section 17 which deals 
with disqualifications runs as follows 

A person shall be disqualified for being chosen as and for being a member of the Legislative 
Assembly of a State if he is for the tune being d squahfied for bemg chosen as, and for being a mem- 
ber of either House of Parliament under any of the provisions of Article 102 

Article >02 of the Constitution which becomes incorporated in. the section by refe- 
rence is as follows 

1 oa (1) “ A person shall be disqualified for bemg chosen as and for being, a member of either 
House of Pahament— 
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(a) If he holds any office of profit under the Government of India or the Government of any 
Sute other than an office declared by Parliament by law not to disqualify its holder , 

(4) if he is of unsound mind and stands so declared by a competent Court 

(c) if he is an undischarged insolvent , 

[d) if he is not a citizen of India or has voluntarily acquired the citizenship of a foreign 
State or is under any acknowledgment of allegiance or adherence to a foreign State , 

(f) if he is so disqualified by or under any law made by Parliament ” 

"We are concerned in this appeal only with Article 102 (1) (?) The contention of 
the appellant is that Act No 43 of 1951 being a law made by Parliament, the dis 
•qualifications laid down under section 7 therein would fall within Article 102 (1) 
{ej, and would under section 17 of Act No 49 of 1951 be attracted to elections 
held under that Act 

The respondent attempted several answers to this contention He firstly 
contended that as Act No 43 of 1951 did not propno vigote apply to elections m 
Part C States he was not a person disqualified by or under the terms of that law 
as required by Article 102 (1) (?) and that therefore he was not hit by section 17 
Though this contention might, at first thought sound plausible, a closer examina- 
tion of the language of section 17 shows that this is not its true import The sec- 
tion does not enact that persons who are disqualified under a law made by 
Parliament shall be disqualified to be chosen under the Act What it does enact 
is that if a person would be disqualified to be chosen to either House under an 
Act of Parliament, he would be disqualified to be chosen for the State Assembly 
In other words, what would be a disqualification for a candidate being chosen to 
either House would be a disqualification to be chosen to the State Legislature 
In this view, it is of no consequence that the candidate was not disqualified under 
section 7 [d) by its own force 

It was next contended that whatever interpretation section 1 7 might be suscep- 
tible of if it had stood alone, read in conjunction with section 8 of Act No 49 
•of 1951 it must be construed as excluding section (7) (d) of Act No 43 of 1951 
Section 8 of Act No 49 of 1951 enacts that Parts I and III to XI of Act No 43 of 
1951 and the rules made thereunder apply to all elections under the Act, subject 
to such modifications as the President might direct Section 7 occurs in Part 
11 of Act No 43 of ig 3 j, and that is not one of the Parts extended under section 8 
The argument is that section 7 having been omitted by design from the sections 
made applicable, the legislature must be taken to have intended that it should not 
apply to elections held under the Act, and that section 17 should accordingly be 
so construed as not to defeat that intention Reliance was placed on the well- 
knovm rules of construction that the provisions of a statute should be read m such 
manner as to give effect to all of them, and so as to avoid inconsistency and repug- 
nancy Both the sections can be given their full effect, it was argued, by holding 
that by reason of the non inclusion of Part II under section 8, section 7 of Act 
No 43 of 1951 was inapplicable, and that subject to that, the other provisions 
enacted by Parliament would apply under section 17 But this argument fails 
to take into account the scheme underlying Act No 49 of 1951 The framers 
of that Act wanted to enact a comprehensive code of election law for Part C States 
They had before them Act No 43 or 1951, and they had to decide how much of 
at they would adopt Part I of Act No 43 of 1951 consists only of short title and 
the interpretation section, and that was adopted in Act No 49 of 1951 Part II 
of Act No 43 °f 1 95 * deals with qualifications and disqualifications for membership 
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That subject is dealt with in sections 7 and 17 of Act No 49 of 1931* Section 7 
sets out the qualifications and section 17, the disqualifications It may also be 
noted th3t while disqualification for being chosen to either House of Parliament 
is laid down as a disqualification under 'ection 17 the electoral roll for Parliament 
is to be taken under section 6 as the electoral roll for election to the State Assemble 
for the concerned area The<e provisions cover the very ground cov ered b\ Part II, 
and therefore there was no need to extend am portion of it under secuon 8 Parts 
III to XI deal with the actual election from the commencement of the notification 
through all its stages and matters connected therew ith, and the\ have been adopted 
en bLc in Act No 49 of 19^1 That being the general scheme, it is not possible 
to read into the omission of Part II under section 8 an intention that the disquali- 
fications mentioned in section 7 should not appU to elections held under the Act 
Nor is there any inconsistency between ‘ection 8 which passivelv omits Part II, 
and section 17 which positively enacts that what would be a disqualification under 
Article 102 would be a disqualification for the purpose of this -\ct. 

A good deal of argument was addressed to us based on the substantial identity 
of the language of section 17 with that of section 1 1 o r \ct No 43 of 19^1 which 
alsooccursi n Part II wh ch contains ‘ection 7 The contention is that if section 
7 of Act No 43 of iq 3 i could be construed as comprised m section 17 of Act No. 
49 of ig 3 i, it should also be held to have been comprised in <ecuon 1 1 o f Act No 
43 of 1931, m which case, there was no need to enact two provisions in the same 
Act, one overlapping the other The simpler thing, it was argued would have 
been to include section 1 x m section 7 or rue versa All this difficultv could 
be avoided according to the respondent if the reference to Article 102 in sec- 
tion 11 15 interpreted as limited to Article 102 {i'' clauses la) to Id and not as in- 
cluding Article 102 ^x) ( e ), in which case the same construction should logicallv 
be adopted for section 1 7 But this reasoning is inconclusive because the scope of 
section 7 and that of Article 102 which is incorporated b\ reference in section 11 
are different It must further be noted that section 11 occurs in a Chapter which 
deals exclusiv elv with qualifications and disqualifications for membership to elec- 
toral college m Part C States It is therefore not possible to draw am inference 
from the non inclusion of section 7 in section 1 1 or rue versa On the other hand 
the construction contended for bv the respondent would give no meaning to the 
worth “disqualified for being chosen as a member of either House of Parliament ” 
in section 17 The rcult is that the qualifications laid down in section 7 of Act 
No 4.1 of iq x l must be held to be comprised within section 17 of the Act. 

It was then contended that even on the footing that section 7 of Act No 43 
of 19^1 was comprised in section 17 of Act No 49 of 1931, the respondent was 
not duqualified because under section 7 (d) it would be a disqualification only if 
the candidate had entered mto contracts with the appropriate Government, and 
under section 9 (1) (a) “ appropriate Government ’ would mean, in relation to any 
disqualification for being chosen to either House of Pahament, “ the Central Govern- 
ment ’ , and in relapon to am disqua lifi es non for being chosen to the Legislative 
Assembly or Legislative Council, “ the State Government ” It was argued that 
adopting the test that what would be a disqualification for being a member of 
either House of Parliament under Article 102 would under section 17 be a dis- 
qualification for being chosen to the State Assembly, to operate as a disqualifica- 
tion the contract must be with the Central Government, that m the present case. 
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the contracts, f any, were with the Himachal Pradesh State Government, and 
that therefore the respondent was not a person who would be disqualified for being 
elected to either House, and would m consequence be not disqualified for being 
elected to the State Legislative Assembly 

The appellant did not dispute the 'Correctness of this position He con ten 
ded that, as a matter of law, the contracts of Sri Padam Dev were with the Central 
Government and that therefore he would be disqualified under the terms of sec- 
tion 7 [d) read with section 9 The basis for this contention is Article 239 of the 
Constitution, which enacts that the States specified in Part C shall be administered 
by the President through a Chief Commissioner or Lieutenant Governor to be 
appointed by him Reference was also made to Article 77, which provides that 
all executive action of the Government of India shall be expressed to be taken m 
the name of the President The argument is that the executive action of the Central 
Government is vested in the President, that the President is aslo the executive head 
of Part C States and that, therefore, the contracts entered into with Part C States, 
are, in law, contracts entered into with the Central Government The fallacy of 
this reasoning is obvious The President who is the executive head of the Part 
C States is not functioning as the executive head of the Central Government, but 
as the head of the State under powers specifically vested in him under Article 239 
The authority conferred under Article 239 to administer Part C States has not 
the effect of converting those States into the Central Government Under Article 
2 39» President occupies m regard to Part C States, a position analogous to that 
o a Governor in Part A States and of a Rajpramukh in Part B States Though the 
Part G States are centrally administered under the provisions of Article 239, they 
o not cease to be States and become merged with the Central Government Arti- 
cles 240 and 241 provide for Parliament enacting laws for establishing legislative, 
executive and judicial authorities for those States and Act No 49 of 1951 was 
itself enacted under the power conferred under Article 240 Section 38 (2) of that 
Act provides that all executive action of the State shall be expressed to be taken 
m the name of the Chief Commissioner It will be seen that while the executive 
action of the Central Government is to be taken under Article 77 in the name of 
t e President, that of Part C States is to be taken under section 38 (2), in the name 
0 the Chief Commissioner Thus, there is no basis for the contention that con- 
tracts with Part C States are to be construed as contracts with the Central Govern- 


ment Ivor has the appellant established as a fact that there were any contracts 
e tween Sri Padam Dev and the Central Government The records only show 
that the dealings were with the Chief Commissioner, who was in charge of the 
administration of the State of Himachal Pradesh The contention of the appellant 
that the contracts of Sn Padam Dev were with the Central Government cannot 
e supported either in law or on facts It may seem anomalous that while under 
sections 7 (d) an d g (,) of Act 43 of 1951 a contract with the State would operate 
as a disqualification for being chosen to the State Legislature and a contract with 
the central Government would operate as a disqualification for being chosen to 
either House of Parliament, the respondent should be held to be not disqualified 
for election to the State Legislature when he holds a contract with the State Govern- 
ment But that is because section 7 (d) was not m terms extended to elections in 
Part C States, and came in only with the qualifications mentioned in section 17 
In this view, the further question whether Sn Padam Dev held contracts 
with the Government at the materia! dates is only of academic interest Counsel 
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heading related to the subscribing of the nomination paper by Daulataranf as 
proposer and Mbtirara as seconder This question has since been decided adversely 
to the appellant in a recent decision of this Court reported in Raj Krushna Bose v 
Birod Kammgo 1 , where it tins held that section 33 (2) conferred the privilege of 
proposing or seconding a candidate on an} person who was registered m the elec- 
toral roll, and that section 123 (8) could not be construed as taking away that 
pm ilege This objection must, therefore, be overruled 

Then there i« the question whether the appointment of Sita! Singh as polling 
agent contravened section 123 (8) The majority of the Tribunal was of the opi- 
nion that the appointment of a Government servant as polling agent was not by 
itself objectionable, but the third member thought otherwise They, however, 
agreed in deciding the point against the appellant on the ground that it had not 
been expressly raised m the petition It was argued for the appellant that as it 
was admitted at the trial that Sital Singh was appointed polling agent, the point 
was open to him as it was a pure question of law As the facts are admitted, and 
the question itself has been considered by the Tribunal, and as the point is one 
of considerable practical importance, we have heard arguments on it 

Section 46 of Act No 43 of 1951 empowers a candidate to “ appoint m the 
prescribed manner such numbet of agents and relief agents as may be prescribed 
to act as polling agents of such candidate at each polling station Rule la of 
the Representation of the People (Conduct of Elections and Election Petitions) 
Rules, 1951, prescribes the forma hues to be observed in the appointment of such 
agents, and Form 6 framed thereunder provides for the polling agent signing a 
declaration that he would do nothing forbidden by section 128 That section 
enioms that every agen' shall maintain and aid in maintaining the secrecy of the 
voting Thus, here i« nothing in the Act or in the Rules barring the appoint- 
ment of a Government «<*rvant as a polling agent And on the reasoning adopted 
m Raj Krnkna Bose v Binod Kanurtgo 1 , with reference to section 33 ( a )> conclu- 
sion must follow that such appointment does not per se contravene section 123 (8) 
Nor is there anything in the nature of the duties of a polling agent, which neces- 
sarily brings him within the prohibition enacted in that section The duty of 
a polling agent is merely to identify the voter, and that could not by itself and 
without more, be said to further the election prospects of the candidate So long 
as the polling agent confines himself to his work as such agent of merely identify- 
ing the voters, it cannot be -said that section 123 (8) has, in any manner, beert 
infringed 

It is argued for the appellant that leaving aside the world of theories and 
entering into the realm of practical politics, the appointment of a Government 
servant as polling agent by one of the candidates must result in the dice being 
loaded heavily against the other candidate, and that situations might be con- 
ceived in which the presence of a Government servant of rank and importance as 
polling agent of one of the candidates might pros e to be a source of unfair election 
practices But if that is established, and if it is made out that the candidate or 
his agent had abused the right to appoint a Gov eminent servant as polling agent 
by exploiting the situation for furthering his election prospects, then the matter 
can be dealt with as an infringement of section 123 (8) But the question which 
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we ha\e got to decide is whether as an abstract proposition of law the mere appoint- 
ment of a Government servant as a polling agent is in itself and without more, 
an infringement of section 123 (8) Our answer is in the negative In the present 
case, the finding is that beyond acting as polling agent Sital Singh did nothing 
Nor is there any finding that the respondent in any manner availed himself of his 
presence at the polling booth to further his own election prospects Thus there 
are no grounds for holding that section 123 (8) had been contravened 
In the result, the appeal fails and is dismissed with costs 

Appeal dismissed. 

SUPREME COURT OF INDIA 
[Civil Appellate Jurisdiction ] 

Present — S R Das, \ H Biiagwati and B Jacanvadhadas, JJ. 


Cm l Appeal j\o 3 of 1953 


E D Sassoon & Company, Limited 

Appellant* 

The Commissioner of Income-Tax, Bombay City 

Respondent 

Cuil Appeal Ao 30 of 1953 
The Commissioner of Income-Tax, Bombay 

Appellant* 

Messrs. Agarwal &. Company Lnpited, Bombay 

Respondent 

Civil Appeal Jfo 31 of 1953 
The Commissioner of Income-Tax/Excess Profits 
Bombay City, Bombay 

Tax, 

. Appellant* 

Messrs Chidambaram Mulraj &. Co , Limited 

Respondent 

Income lax Act (XI of 1932), section 4 (1) (a) — Scope — Managing Age icy a hose remmerat on is payable 
annually— Transfer of Managing Agency in the middle of a year — Income if can be apportioned for purposes 
of assessment to tax — Section 26 (2) of Income tax Act — If attracted — Transfer of Properly Act (IV of 1882), 
section 36 — Appl (ability 


Das and Bagawati JJ (Jagannadhadas J , contra) — When remuneration or commission is 
expressed at so much per annum without anything more it would amount m law to a stipulation for 
the payment of remuneration per year and the servant would not be entitled to get any remuneration, 
unless and until he has completely performed his contract and such performance would be a condi- 
tion precedent to the recovery of any wages or salary for that definite period of service That would 
be the position even if the remuneration was to accrue due and becomes vested at stated periods 
and unless the servant performed the condiUon and fulfilled his duty as a faithful servant down to 
that stipulated date or Ine stated penod no salary would accrue due and'become payable to’him until 
at the end of such penod of service 

(The Managing Agency Agreements in the instant case were found to be entire and indivisible 
contracts stipulating a payment of remunerauon or commission per year and enjoined on the Manag- 
ing Agents the duty and obligation of rendering services to the Company for the whole year by way 
of condition precedent to their earning any remuneration or commission for the particular accounting 
year] No * debt ’ is created in favour of the Managing Agents till the completion of the penod 
mentioned and where there is a transfer of the Managing Agency in the middle of an year the trans- 
ferors were not entitled to the remuneration up to the date of transfer though they had rendered 
service as Managing Agents of the Company for the broken penod What the transferees obtained 
under the deeds of assignment and transfer was the expectancy of earning a commission m the event 
of the condition precedent by way of complete performance of the obligation of the Managing Agents 
under the Managing Agency Agreements being fulfilled and a debt arising m favour of the Manag- 
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mg Agents at the end of the stated periods of service contingent on the ascertainment of net profits 
ns a result of the working of the Company dunng the calendar y ear What the transferees received 
from the compan es tinder the terms of the Managing Agency Agreements which were thus trans 
ferced to them, would be their income and no part of such income could ever be said to ha\ e accrued 
to the transferors dunng the chargeable accounting period 

Whatever v as the contribution of the transferors towards the earning of that commission dunng 
the whole calendar year was the subject matter of the assignment in favour <f the transferees and 
that was sufficient to spell out a contract to the contrary as provided m section 36 of the Transfer 
of Property Act Section 26 (2) of the Income tax Act is not attracted to the case either In order 
to attract the operation of that section the person succeeded must have had an actual share m the 
income profits organ's of the previous year and in the instant case it has been found that the uans 
ferors cannot be said to have acquired any share in commission for the broken periods 

The true test under section 4 {1) (tf) of the Income tax Act is not whether the transferors and 
the transferees had worked for any particular periods of the year but 1 better any income bad accrued 
to the transferors and the transferees within the chargeable accounting period 
The transferor is not liable to tax in respect of that remuneration 

Per Jagamadhaii s, J — The profits and gains of the whole year relate to the business earned on 
both by the ass gnor and the assignee taken together and are hence taxable as income accruing 
to both and apportjonable as such between them Section 26 (2) of the Income tax Act also appbes 
to the case 

On Appeal from the Judgment and Order, dated the 12th day of September, 
tg 3 i of the High Court of Judicature at Bombay in Income tax Reference No 
a 7 of 19a 1 ! arising out of the Order dated the 23rd day of November, 1949, of 
the Income Tax Appellate Tribunal in IncomeTax Appeal No 122 of 1947 48, 
etc 

B J At \IacI enna Senior Advocate, (D H DuarkaDas — permitted to appear 
under Rule 6 Order II, S C R and Rajindcr JWa n. Advocate, with hun) for the 
Appellant in C A No 3 of 1933 

If C Setalvad, Attorney General for India (<?JV Joshi and P A Mehta, Advo- 
cates with him) for the Respondent in G A No 3 and for the Appellant in C A 
Nos 30 and 31 

C A Daphtary, Solicitor General for India (A J Kolah, \ A Palkhutala 
and J A Shroffs Adv ocates, with hun) for the Respondent in C A No 30 

B J Aolah, AT A Palkhiaala and 7 A Shroff Advocate*, for the Respondent m 
C A No 31 

The Court delivered the following Judgments — 

Das and BharvLOh^ 7 J (Delivered by Bhag’xah-, J \ — These appeals acvsc <su.t of 
two judgments and orders of the High Court of Judicature at Bombay m Income- 
tax References Nos 33, 24 and 27 of 1951 made by the Income tax Appellate 
Tribunal under section 66 (1) of the Indian Income tax Act and section 21 of the 
Excess Profits Tax Act 

E D Sassoon £. Company, Ltd (hereinafter referred to as the Sa,soons) 
were the Managing Agents of (1) E D Sassoon Lnited Mills, Ltd, under agree- 
ments, dated the 24th February, 1920 and the 2nd October, 1934 , ( 2 ) Elphinstone 
Spinning «.!\eav mg Mills Company, Ltd , under the agreement, dated 23rd May, 
1922 and (3) Apollo Mills, Ltd , under the agreement dated the 23rd May, 1922 
The Sassoons agreed to transfer then- managing agencies of the said companies to 
Messrs Agarwal 5. Co , Chidambaram Mulraj &. Co , Ltd and Rajnutana Tex- 
tile (Agencies) Ltd , respectively by letters, dated the 3rd September, 1943, j6th 
April, 1943 and the 27th April, 1943 The consent of the shareholders of the 
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respective companies to the agreements for transfer was duly obtained and the 
Managing Agencies were ultimately transferred to the respective transferees with 
effect from the 1st December, 1943, 1st June, 1943 and 1st July, 1943, respectively. 
The Sassoons executed in favour of Messrs Agarwal &. Co , Chidambaram Mulraj &. 
Co ,Ltd , and Rajputana Textile (Agencies) Ltd , formal deeds of assignment and 
transfer and received from them Rs 5780,000, Rs 12,50,000 and Rs 600000 
respectively on transfers of the Managing Agencies, and the net consideration, 
vtz , Rs 75 77,693 received bv them on such transfers was taken bv them to the 
“ Capital Reserve Account The accounts of the Managing Agency commis- 
sion payable by the respective companies to the Managing Agents for the year 
1943 were made up in the vear 1944 and Messrs Agarwal &. Company received 
from the E D Sassoon United Mills, Ltd a sum of Rs 27 94 504, Chidambaram 
Mulraj &. Co, Ltd received from the Elphinstone Weaving &. Spinning Mills 
Co , Ltd , a sum of Rs 2,37 602 and the Rajputana Textile (Agencies! Ltd , received 
from the Apollo Mills, Ltd , a sum of Rs 3 82 608 as and by way of such commis- 

For the assessment year 1944 45 and the chargeable accounting period 1st 
January, 1943 to the 31st December, 1943, the original income-tax and excess 
profits tax assessments of the Sassoons were made on the 31st Mav, 1945, at a total 
income of Rs 46 48,483 This income, however, did not include am part of the 
Managing Agency commission received bv the transferees The_entire amounts 
of the Managing Agency commission received by the transferees v ere assessed by 
the Income tax Officer for the assessment year 1945-46 as the income of the trans- 
lerees The transferees appealed to the Appellate Assistant Commissioner who 
confirmed the orders of the Income tax Officer When the matter was taken m 
further appeal to the Income tax Appellate Tribunal the Tribunal by its order 
dated the 28th December, 1949, accepted the transferees’ contention that the Manag- 
ing Agency commission received by them should be apportioned on a proportionate 
basis and the transferees should be made liable to pay tax only on the commission 
earned by them during the period that they had worked as the Managing Agents 
of the respective companies 

The Income tax Officer and the Excess Profits Tax Officer appear to have 
discovered that the amounts of the Managing Agency commission earned by the 
Sassoons prior to the dates of the respective transfers were not brought to tax and 
therefore issued on the 2gth June, 1946 notices under section 34 of the Indian 
Income tax Act and" section i 3 of tfie Excess Profits lax Act upon the Sassoons 
on the ground that their income from the Managing Agency had escaped assessment 
The Income tax Officer and the Excess Profits Tax Officer wanted to include in 
the assessable income of the Sassoons Rs 28 51 934 made up of Rs 25,61,629 in 
respect of the Managing Agency of the E D Sassoon 'United Mills, Ltd , for the 
period of 11 months from the 1st Januarv, 1943, to the 30th November, 1943, Rs 
•gg 001 in respect of the Managing Agency of the Elphinstone Spinning and Weav- 
ing Mills, Ltd , for the period of five months from the 1st Januarv, 1943 to the 31st 
May, 1943 and Rs 1,91,304 in respect of the Managing Agency of the Apollo Mills, 
Ltd , for the period of six months from the 1st January, 1943, to the 30th June, 
*943 contending that such Managing Agency co mmiss ion had accrued to the Sas- 
soons for services rendered so that on the dates on which the Agencies were trans- 
ferred the Sassoons were entitled to such remuneration from the managed com- 
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panics in the form of co mmi ssion for services rendered up to the dates of the transfers 
In sp e o r the objection of the Sassoons the Income tat Officer and the Excess 
Profits Tax Officer determined these sums as their escaped incomes and assessed 
them accordingly The Sassoons appealed to the Appellate Assistant Commis- 
sioner who dismissed the appeals and further appeals were taken to the Income tax 
Appellate Tribunal The Income tax Appellate Tribunal relied upon its order, 
dated the 28th December, 1949 in the case of the transferees and confirmed the 
orders of the Appellate Assistant Commissioner The Tribunal was of the opinion 
that the Managing Agency commission was earned for sen ices rendered and 
therefore t was taxed m the hands of the person who carried on the business of the 
Managu~ a Agency and not in the hands of the person to whom it was assigned, 
and that herefo e so far as the Sassoons were concerned the Managing Agency 
commission should be apportioned between them and their transferees 

The Sassoons applied under section 66 (1) of the Indian Income tax Act 
ard section 21 of the Excess Profits Tax Act requesting the Tribunal to draw a 
statement of the case and refer the question of law arising out of the orders to the 
High Court for us decision On the 12th January, 1951, the Tribunal by its state- 
ment of the case referred to the High Court one question of law as arising out or 
its orders uz , 

wta tber in the circumstances of tbe case was tbe Ma (aging Agency commission liable to be 
apportioned between tbe ass ess ee company and the assigne 

observing that in its opinion that question was not when the Managing Agency com- 
mission accrued but tbe real question was to uhom it accrued This reference 
was made b\ the Tnbuaal m R A No 474 of 1950 51 and R A No 475 of 1950- 
51 referring the question of law thus framed m regard to the Managing Agency 
commission of the E D Sassoon United Mills, Ltd and the Elphinstone Spinning 
and Weaving Mills, Ltd the whole of the Managing Agency commission having 
been paid respectively to Messrs Agarwal &. Company and to Chidambaram Mulraj 
&. Co , Ltd , in the year 1944 This was Income tax Reference No 27 of 1951 

The Commissioner of Income tax/Excess Profits Tax, Bombay City, also re- 
quired the Tribunal to refer to the High Court the question of law arising out 
0 r its order in the appeal of Messrs Agarwal &- Company in which the Tribunal 
had held as abo\ e that the Managing Agency commission should be apportioned 
between the Sassoons and the transferees The statement of the case was accord- 
ingly submitted by the Tribunal on the 12th January, 1951 and the same question 
as above was referred to the High Court This reference was Income tax Reference 
No 24 of iq D i 

A similar application was made by the Commissioner of Income tax/Excess 
Profits Tax, Bombay City, for reference in the appeal of Chidambaram Mulraj &. 
Co , Ltd The Tribunal submitted its statement of case also on the same day and 
referred the very same question to the High Cou t This reference was Income- 
tax Reference No 23 oF 1951 

All these references came for hearing and final disposal before the High Court 
Income tax References Nos 24 and 27 of 1951 were heard together and one judg- 
ment was delivered, answering the question submitted to the High Court in both 
the references in the affirmative Following upon this judgment the High Court 
also answered in the affirmative the question which had been referred to it by the 
Tribunal in Income tax Reference No 23 of 1951 The decision of the High Court 
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was thus against the contentions which had been urged both by the Sassoons and 
the Commissioner of Income tax. and the Sassoons as w ell as the Commissioner of 
Income-tax obtained lea\ e under section 66-A (3) of the Indian Income-Tax Act 
and section 133 (1) (c) of the Constitution for filing appeals to this Court The 
appeal of the Sassoons was Civil Appeal No 3 of 1953 and it was filed against the 
Commissioner of Income tax, Bombay City The appeals of the Commissioner 
of Income tax against Messrs Agarwal &. Co and Chidambaram Mulraj &. Co , 
Ltd , respectively were Civil Appeal No 30 of 1953 and Civil Appeal No 31 of 
1953 These appeals have come for hearing and final disposal before us 
All the appeals raise one common question of law, nz , whether in the cir 
cumstances of the case the Managing Agency commission was liable to be appor- 
tioned between the Sassoons and their respective transferees in the proportion 
of the services rendered as Managing Agents by each one of them and the deci- 
sion turns upon the question whether anv income had accrued to the Sassoons 
on the dates of the respective transfers of the Managing Agencies to the transferees 
or at any time thereafter This judgment will cover our decision in all the appeals 
It will be convenient at this stage to set out the relevant clauses of the respec- 
tive Managing Agencv Agreements and the deeds of assignment and transfer 

The original agreement with the E D Sassoon Lmted Mills, Ltd , was entered 
into on the 24th February, 1920, by Sir Edward Sassoon and others carrying on 
business in partnership in the style and form of Messrs E D Sassoon &. Co The 
Managing Agency was transferred with the consent of the company by E D Sas- 
soon &. Company to the Sassoons and another Managing Agency Agreement was 
executed between the company and the Sassoons on the 2nd October, 1934, appoint- 
ing and recognising the latter as the Agents of the company from the 1st January, 
1921, for the residue of the period and upon the same terms and conditions set out 
in the original agreement, dated the 24th February, 1920 Under clause 1 of 
that agreement the Sassoons and their assigns were appointed the Agents of the 
company for a period of 30 y ears from the date of the registration thereof and there- 
after until they resigned or were removed from office by a special resolution of the 
company Under clause 2 the remuneration of the Sassoons and their assigns 
was fixed at a commission of per cent per annum on the annual net profits of 
the company after making all proper allowances and deductions from revenue 
for working expenses chargeable against profits, provided however that if in any 
year no such commission was earned or it fell short of Rs 1,20,000 the comapny 
was to pay to them a sum sufficient to make up the minimum remuneration of 
Rs 1 ,20,000 per annum on account of such commission The said commission was 
under clause 2 (d) to be due to them yearly on the 31st of March in each and every 
year during the continuance of the agreement and was to be payable and to be 
paid immediately after the annual accounts of the company had been passed by 
the shareholders Under clause 3 the Sassoons and their assigns agreed with the 
company that they would be and act as the Agents of the company during the 
said term for the said remuneration and upon and subject to the terms and condi- 
tions therein contained Clause 10 of the Agreement provided as under 

“ It shall be lawful for the said firm to assign this Agreement and the rights of the said firm here 
under to any person, firm or company haring authority by its constitution to become bound by the 
obligations undertaken by the said firm hereunder and upon such assignment being made and noti 
fied to the said Company the said Company shall b* bound to recognise the person or firm or com- 
pany aforesaid as the Agents of the said Company in like manner as if the n?me of such person, firm 
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or company had entered into this Agreement with the 'aid Company and the said Company shall 
fo'thwith upon demand fay the said firm entermto an Agreement with the person, firm or company 
aforesaid appointing such person, firm or compan> the Agents of the said Company for the then resi- 
due of the term outstanding under the Agreement and with the lile powers and authorities remunera- 
tion and emoluments and subject to the like terms and conditions as are herein contained ’ 

The letter, dated the 3rd September, 1943, recording the agreement of trans- 
fer of the Managing Agency provided that in the event of the transaction betng 
completed in its entirety as therein stated the transferees w ould be entitled to receive 
the commission pa\ able by the Company under the Managing Agency Agree- 
ment on the profits for the calendar year 1943 The deed of assignment and 
transfer executed between the Sassoons and Messrs Agarw al &. Company in pur- 
suance of this agreement on the 26th January, 1945, stated that the Sassoons thereby 
transferred to Messrs Agarw al &. Company as from the 1st December, 1943, their 
office as Managing Agents of the Company for the unexpired residue of the term 
created by the said Agreement, dated the 24th February, 1920, as also the said 
Agreements, dated the 24th Februarv, 1920 and the 2nd October, 1934 and all their 
rights and benefits as Managing Agents under the said Agreements and Messrs 
Agarw al &. Company agreed to be the Managing Agents of the Company from 
the 1st December, 1943, in place and stead of the Sassoons for the Said unexpired 
residue of the term with like powers, authorities, remuneration and emoluments 
as were contained in the said Agreements It may be noted that even though 
the letter recording the agreement of transfer expressly provided that the transferees 
would be entitled to receive the commission payable by the Company under tht 
Managing Agency Agreement on the profits for the calendar year 1943 no such 
term was incorporated in the deed of assignment and transfer N 

The original agreement entered into by the Elphinstone Spinning &. Weaving- 
Mills Co , Ltd , was with Messrs Hajee Mahomed Hajee Esmail &. Company and 
was dated the 24th July, 1919 The Managing Agency was transferred with the 
consent of the Company by Messrs Hajee Mahomed Hajee Esmail and Company- 
to the Sassoons and on the 23rd May, 1922, another Managing Agency Agreement 
was executed by the Company in favour of the Sassoons, their successors and assigns 
employing them the Agents of the Company from the 1st February, 1922, for the 
unexpued period of the term of 60 vears commencing from the 3rd July, 1919 
Under clause 3 of the Agreement the Company was during the continuance thereof 
to pay to the Sassoons, their successors and assigns by way of remuneration a com- 
mission of ten per cent on the net profits of the Company and a further sum of Rs 
1,500 per month Under clause 6 the Sassoons, their successors and assigns were 
to be at liberty to retain, reimburse and pay themseh es out of the moneys of the 
Company inter alia all sums due to them for commission and otherwise The 
deed of transfer executed by the Sassoons in favour of Chidambaram Mulraj & 
Co , Ltd \ on the 2nd June, 1943, stated that the Sassoons assigned and transferred 
the Agreement, dated the 23rd May, 1922, between themselves and the Company 
for the unexpired residue of the term of sixty years specified therein and the full 
benefit and aah'antage thereof together with the benefit of the Agency and the 
office of the Agents thereunder and the right to receive the remuneration there- 
after to become payable by the Company under or by v irtue of the said Agreement 
and together vvitlXthe benefit of all rights, privileges, powers and authorities given 
and conferred onVthe Sassoons thereunder 
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It is significant to observe that before the income-tax authorities as also the 
High Court no distinction was drawn between tlje provisions of these two Agency 
Agreements in regard to the right of the Managing Agents to remuneration there- 
under and the facts in so far as they related to all the Managing Agencies were 
treated as similar The quantum also was not disputed in each case though the 
principle of apportionment was m dispute 

The Sassoons were assessed for this “ escaped income ” on the basis that they 
had earned the income by rendering serv ices as Managing Agents to the Companies 
for the respective periods that they continued to be the Managing Agents and the 
transferees had rendered the services for the balance of the periods completing the 
full year of accounting and had earned the proportionate commission and there- 
fore the amount of commission which the later actually received included the Sas- 
soons’ share of commission in respect of which they were not liable to {ax but the 
Sassoons The High Court adopted this test of the services rendered by the Sas- 
soons as well as the transferees during the whole of the year and considered the 
proportions of the services rendered by the Sassoons and the transferees as the Manag- 
ing Agents of the Companies as decisive of the portions of the Managing Agencv 
commission earned respectively by each The parenthood of the income received 
by the transferees was considered to be the real test of the apporuonabihty of the 
amounts of the Managing Agency commission and the total amount of the Manag- 
ing Agency commission was thus apportioned between the Sassoons and the trans- 
ferees in the proportion of 1 1 to t in the case of the E D Sassoon United Mills, 
Ltd and 5 to 7 in the case of the Elphmstone Spinning and \\ eavmg Mills Co , 
Ltd , the transfers of the Managing Agencies having been made with effect from the 
1st December, 1943 and the 1st June, 1943, respectively The income was held asses- 
sable to tax not on the basis of receipt but on the basis of accrual The receipt by 
the transferees was considered of no consequence IS hat was received by the trans 
ferees was treated as including the proportionate shares of the Sassoons in the in- 
come which could be attributed to their periods of service as the Managing Agents 
of the respective Companies and even though actually received by the transferees 
they were treited as income which had accrued to the Sassoons by reason of their 
having acted as the Managing Agents of the respective Companies for the res- 
pective periods The Sassoons’ shares of the income were thus considered as 
having been earned by them during the year 1943 and were held on the con- 
struction of the deeds of assignment and transfer executed by the Sassoons in favour 
of the transferees as having been assigned by them to »he transferees and even 
though the transferees received the whole of the Managing Agency commission 
payable by the Companies to the Managing Agents under the terms of the res- 
pective Managing Agency Agreements, the Sassoons, the assignors and not the 
transferees the assignees were assessed to tax in respect of the proportionate shares 
of income earned by the Sassoons m the year 1943 

It was urged before us on behalf of the Sassoons that no part of the managing 
agency commiss on for the broken periods of 1943 was earned by them It did 
not become a debt due by the Companies to the Sassoons and it could not there- 
fore be said to have accrued to them The contract of employment was an entire 
and an indivisible contract and the remuneration payable by the Companies to 
to the Sassoons thereunder was payable at stated periods It was a condition prece- 
dent to the Sassoons earning the remuneration that they fulfilled the terms of their 
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employment, completed the period for which the remuneration was payable to 
then and the service for the particular period was a condition precedent to their 
earning the remuneration for that period The stated period was that of a year 
and no remuneration was payable to the Sassoons till the end of the year 
and unless and until they completed the period of the year they would not be 
entitled to any commission or remuneration for the year, much less for the broken 
period It was therefore contended that the Sassoons had not earned any com* 
mission for the broken periods and that not having earned the same they could 
not hate assigned 1 to the transferees with the result that when the transferees were 
paid the commission under the terms of the Managing Agency Ageeements, the 
transferee- received the same in their own right even though they had not rendered 
the services to the Company for the whole of the calendar year 1943 It was con* 
tended that in any event, whatever be the position as between the Companies 
and the transferees the Sassoons had not earned any part of the Managing Agency 
commission which had been paid bv the Companies to the transferees and were 
not liable to tax in respect of the same 

It was on the other hand urged on behalf of the transferees that even though 
under the terms of the deeds of assignment and transfer they were paid by the com* 
pames the whole of the Managing Agency commission for the calendar year 1943, 
they had merely earned the commission or remuneration for the period of actual 
services rendered by them to the Company and the portions of the Managing Agency 
commission proportionate to the services actually rendered by the Sassoons to the 
Compares had accrued to the Sassoons though it had been ascertained and paid 
to the transferees in the year 1944 Even though the ascertainment and the pay- 
ment came later it made no difference to the accrual of the income which could be 
referred back to the period during which the income was earned and accordingly 
whatever amount was earned by the Sassoons during the respective periods that 
they had acted as the Managing Agents of the Companies had accrued to them 
during those periods and was received by the transferees only by virtue of the res 
pective deeds of assignment and transfer Having been received by the transferees 
by virtue of the assignments those portions of the Managing Agency commission 
received by them nonetheless constituted income which had accrued to the Sassoons 
and were liable to tax against the Sassoons the assignors and not agatnst them the 
assignees 

The position of an employee under an entire contract of service has been thus 
enunciated m Halsbury’s Laws of England — Hailsham Edition — Volume 22, 
page *33. P a ra 221 — 

When the contract of service is an entire contract providing for payment on the completion 
of a definite period of service, or of a definite p ece of work it is a condition precedent to the recovery 
of any salary or wages in respect thereof that the service or duty shall be completely performed unless 
the employer so alters the contract as to entitle the servant to regard it at an end in which case the 
whole sum payable under the contract becomes due or unless there is a usuage that the servant u 
entitled to wages in proportion to the time actually served But when the contract though in res- 
pect of work lerminaung at a parUcutar time is to be construed as providing that remuneration 
shalt accrue due and become vested at stated periods such remuneration constitutes a debt recovera 
ble at the end of each tuch perod of service 

Section 219 of the Indian Contract Act also provides that in the absence of 
any special contract, payment for the performance of any act is not due to the agent 
until the completion of such act. 
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Our attention was drawn in this connection to the case of Boston Deep Sea 
Fishtng and lee Co v Ansell 1 2 . In that case the defendant was employed as the 
managing director of the company for 5 years at a yearh salary He was dismissed 
for misconduct before the expiration of the current tear and claimed against the 
company damages for wrongful dismissal and the salary for the quarter which had 
expired before his dismissal His claim for salary w as disallow ed and it was held 
that having been dismissed for misconduct he was not entitled to an} part of the 
unpaid salary for the current year of his service Lord Justice Cotton at page 
360 posed the question as under — ■ 

Can he sue for a proportionate part of the salary for the currem year 7 What 

he would hate been entitled to if he continued in their service until ihe end of the year would have 
been £8oo, but m my opin on that would give him no right of action until the year was completed 
Lord Justice Bowen observed at page 364 — 

As regards hu current salary it is clear and established beyond all doubt by authorities 
chat the servant who is dismissed for wrongful behaviour cannot recover his current salary that is 
to »ay, he cannot recover salary which is not due and payable at the time of his dismissal but which 
is only to accrue due and become payable at some later date and on the condiuon that he had 
fulfilled his duty as a faithful servant down to that later date 

The case of Monarty v Regents Garage & Engineering Company , Ltd *, was 
particularly relied upon by the learned counsel for the Sassoons No question of 
■dismissal or removal for misconduct arose in that case, but the director whose re- 
muneration was fixed “at the rate of £15° P er annum” ceased to be a director on 
settlement of disputes between himself and the company, the director agreeing to 
accept payment of all money due to him upon his debentures and the debentures 
being paid off in the middle of the year The director sued the company to recover 
a proportionate part of the £150 as his fees for the broken period The Deputy 
County Court Judge gave judgment for the company, holding that the director 
was not entitled to remuneration for a broken part of a year The Divisional Court 
reversed the decision of the Deputy County Court Judge and there was a further 
appeal It was held by the Court of Appeal that neither under the agreement 
nor under the articles was the director entitled to the sum he claimed The ques- 
tion or the applicability of the Apportionment Act was sought to be raised before 
the Appeal Court but was not allowed to be raised m appeal as it had not been 
done in the Countv Court In arriving at this decision Lord Sterndale, M R 
Stated the position as follows at page 774 — ■ 

It s ems to me tbai upon the construe! on of the agreement it must fail It is a payment per 
annum a payment for a year, and unless he s'rves for the year he canrot get the pavment 

The decision m Sitabey v Port Dentin Gold Mining Co 3 * , had been cued before the 

Court of Appeal in support of the proposition that the director w as m such cases enti- 
tled to hts proportionate remuneration for the broken period The learned 
Master of the Rolls, however, observed at page 777 — 

There 13 ot wig in Sjiabey v Port Darwin Co i Ml iig Ci * in civ opinion to oblige us to ho d 
that w lerever there 1 power, mutual or onesided to terminate an agreement in the middle of the 
year there must as a matter of necessity, be inferred a nght to receive payment from day to day, 
and receive pa inent for the broken period I do not think in this case there are circumstances which 
oblige me or lrduce ire to draw that inference 

These authorities as well as the cases of MapUson v Sears*, and Sanders v Whittle*, 
enunciate the w ell established principle that w ages and salaries are not apportionable 

1 < 1 388) L R 39 Ch D 339 * (iou)aSTLR 30 

2 LR. (1921) z KB ,66 5 33 LT 816 

3 l>889) 1 Meg 383 

R— io« 
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upon the sudden cessation of a contract of service, which is stated to be still the 
law in Batt on the Law of Master and Servant, 4th edition, at page 209, until a 
hardy litigant successfully seeks in a higher Court a confirmation of the mew of 
McCardie, J , expressed in Monartfs case 1 , as regards the injustice of denying the 
benefit of the Apportionment Act to a man who may have been guilty of miscon- 
duct This rule applies not only when there is a sudden cessation of a contract 
of service by the unilateral act of the master or the servant but also 'when there is- 
such cessation by mutual consent of the parties In the former event the servant 
would be deprived of his proportionate wages by his own act or default or he would 
be able to sue his master for damages for wrongful dismissal but no~claim for 
proportionate salary or wages would survive under the contract of service In 
the latter event the consensus of opimon between the master and the servant would 
be sufficient to terminate the contract of service and no claim for proportionate 
wages or salarv would survive unless it was made an express term of the agreement 
thus arrived at between the parties In either event there would be no question of 
the servant claiming from his master wages or salary for the broken period 

Learned counsel for the transferees attempted to throw doubt on the correct- 
ness of the rule as enunciated above by citing a passage from Palmer’s Company 
Precedents, 16th edition volume 1, page 583, where the learned author discusses 
the question of apportionment m the case of director’s remuneration payable at 
so much per annum — 

Where the clause provides that a director is to be paid so much per annum the words * at the- 
rate of being omitted and he vacates office before the end of a current year, the question whether 
he can maintain a claim for an apportioned part of the remuneration for that year has given nse to- 
some difference of opinion In Suiabty v Port Darwin Gold Mining Co *, in the Court of Appeal, 
the art cle was as follows and not as stated m the report 4 The directors shall each receive by way 
of remuneration out of the funds of the company in each year the sum of £200, and the chairman 
in add tion £100 per annum The words 4 at the rate of were not present (as appears from the 
articles reg st-~ed at Somerset House) A d rector resigned in the course of a current year and was 
held ent tied to an apportioned part of the remuneration for that year 

But in Saltan v Vic Bceston Cycle Co *, where the article provided that the directors shall be en 
titled to recc ve by way of remuneration in each year £5 000 Cozens Hardy, J , held that a direc- 
tor who vacated office before the end of a current year was not entitled to any apporuomnent This 
case was fo lowed by VS right J m McConnil s Cla m*, the words being 5 4 each director shall be paid 
the sum of £300 per annum and by Bruce J in Inman v Acroyd and Bert * on appeal* Sec also 
Central de Kaap Gold M ms 7 8 (\\ right J ) In these four cases the Court no doubt proceeded on the 
assumpt on that the report of Sitabey s case*, was correct and that the article in that case contained 
the words at th rate of Certainly Lord Alvcntonc C J , acted on this assumption in Hamson v 
Brtt sh Afutoscope etc Co * There the words were 4 the sum of £1 500 per annum ’ In the mean- 
t me Inman \ Acroyd and Bert ‘ had been taken to the Court of Appeal*, and affirmed but on the 
ground that it was by the articles left to the directors to apportion the remuneration at the end or 
each year 

This case therefore really turned on the construction of the particular articles and as it was 
careful!) distinguished from Swabiy s case*, the authority of that case, on an article omitting the words 
4 at the rate of remains unshaken 

Suabej's case * was referred to by Lord Stemdale, M R , at page 777 in Mortar t/s 
case 1 and the learned M R stated that there was nothing in that case which would 


1 L K (1921} 2 KJJ 766 

2 (18S9) 1 Meg 38 j 

3 LR (1898) i Ch. 773 

4 LR (1901) 1 Ch. 728 


5 {19007 82 L.T 621 

6 LR (1901) 1 Q. B 613 

7 {1899) WN 216 235 69 LJ Ch 18 

8 (Times, Nov 10, 1903, p 3) 
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oblige the Court to hold that where\er there was power, mutual or onesided to 
terminate an agreement in the middle of the year there must, as a matter of neces- 
sity, be inferred a right to receive payment from dav to da} and receive payment 
for the broken period It really depended on the circumstances of each case whether 
to draw that inference or not In an} event we have not before us under the terms 
of the managing agenc} agreements any provision for payment of remuneration 
at the rate of any particular sum a }ear and the ratio of the four cases referred 
to by Palmer in the passage quoted above as also the observations of Lord Stemdale, 
M R at page 777 in Alortarlys case 1 set out above are sufficient to enable us to 
to hold that when the remuneration or commission is expressed at so much per 
annum without an} thing more it would amount in law to a stipulation for the pay - 
ment of remuneration per year and the servant would not be entitled to get any 
remuneration unless and until he has completely performed his contract and such 
performance would be a condition precedent to the recovery of anv wages or salary 
for that definite period of service That would be the position even if the remune- 
ration was to accrue due and becomes vested at stated periods and unless the ser- 
vant performed the condition and fulfilled his duty as a faithful servant down to 
that stipulated date or the stated period no salary would accrue due and become 
payable to him until at the end of such period of service 

We shall now examine the terms of the Managing Agency Agreements 
with a view to see whether the Sassoons were entitled thereunder to remunera- 
tion or commission for the broken periods The Agreement between the E D 
Sassoon United Mills Ltd and the Managing Agents was for a fixed period of 
30 years from the date of the registration of the Company and thereafter until 
they resigned or were removed from their office by a special resolution of the 
Company and the appointment of the firm of E D Sassoon &. Co and their 
assigns was for the whole period E D Sassoon &. Co and their assigns cove- 
nanted and agreed with the Companv to be and act as such Agents for the remu- 
neration and upon and subject to the terms and conditions therein contained 
It was lawful for them to assign the Agreement and their rights thereunder to any 
person firm or company having authomv by its constitution to become bound 
by these obligations and upon such assignment being made and notified to the 
Company the Company was bound to recognise such person firm or company 
as the Agents of the Company in like manner as if the name of such person firm 
or company had appeared in these presents in lieu of the names of the partners 
of E D Sassoon 8. Company and as if such person firm or company had entered 
into the Agreement with the Company and the Company agreed upon demand to 
enter into an agreement appointing such person firm or company the Agents of the 
Company for the then residue of the terra outstand ng under the Agreement and 
with the like powers and authorities remuneration and emoluments and subject 
to the like terms and conditions as therein contained These provisions of the 
Agreement showed the continuity of the Managing Agents who were employed 
as the Agents of the Company for this specified period and under the terms and 
conditions therein recorded The new or the substituted Managing Agents were 
treated as if they had entered mto the Agreement with the Company and their 
name had appeared in the original agreement in lieu of E D Sassoon &. Co who 
were in the first instance appo nted the Agents of the Company These 
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Managing Agents described as such were to be paid the remuneration speci- 
fied in clause 2 (a) of the Agreement which was a commission of 7§ per cent per 
annum on the annual net profits of the Company with a stipulation in regard to 
the minimum remuneration of Rs 1,20,000 per annum Clause 2 (d) specified 
when the said commission was to become due to the Managing Agents and it provided 
that the commission was to be due to them yearly on the 31st March in each and 
every year during the continuance of the Agreement The commission was thus 
an annual payment calculated upon the annual net profits of the Company and 
was to be due to the Managing Agents yearly on the 31st March m each and every 
year Unless and until the annual net profits of the Company were determined 
the 7^ per cent commission could not be ascertained but the sum nonetheless 
became due on the 31st March in each and every year following the close of the 
accounting year of the Company The amount of such commission did not become 
a debt owing by the Company to the Managing Agents until the 31st March in 
each and every year and was to be paid immediately after the annual accounts 
of the Company has been passed by the shareholders The postponement of the 
date of payment in this manner however did not prevent the amount of the commis- 
sion thus ascertained becoming due to the Managing Agents and it was on the 
31st March in each and every year that the amount of commission thus calculated 
at 7$ per cent per annum on the annua! net profits of the Company became due 
by the Company to the Managing Agents Until and unless the accounting year 
of the Company had gone by and the Managing Agents have served the Company 
as their Agents for the full period no part of the Managing Agency commission 
which was payable per year in the manner aforesaid could become due to them 
and the performance of the service for the year was a condition precedent to the 
Managing Agents being entitled to any part of the remuneration, or commission 
for the accounting year of the Company The Managing Agency Agreement 
therefore was an entire and indivisible contract stipulating a payment of remunera- 
tion or commission per year and enjoined upon the Managing Agents the duty and 
obligation of rendering the services to the Company for the whole year by way of 
condition precedent to their earning any remuneration or commission for the 
particular accounting y ear 


It was however urged that clause 10 of the Managing Agency Agreement 
itself contemplated a bro! en period, because there was nothing therein to prevent 
the Managing Agents from assigning the Agreement and their rights thereunder 
at my time in a particular year during the continuance of the Agreement If 
the Managing Agents therefore could assign the Agreement and their rights there- 
under it could not be suggested that neither the transferors who could not complete 
the year of service nor the transferees who had also not rendered the services as the 


Managing Agents for the whole of the accounting year could earn any remuneration 
or commission which would bfc payable to the Managing Agents only if they rendered 
the services to the Company for the whole year It therefore followed as « neces- 
sary corollary that both the transferors and the transferees would be paid their 
remuneration or commission (and both would be entitled to the proportionate 
commission for the respective periods during which they rendered services as Mana- 
ging Agents to the Company ffhis argument hov ever ignores the fact that what- 
ever be the position as between Are transferor and the transferee, whatever be their 
arrangements inter sr, whatever bV the periods of the year during which they might 



1954] SASSOON &. CO 0 C I.-T, BOMBAY CITY (BkagUClll J ) 783 

have served the Company jn their capacity as the Managing Agents, the Managing 
Agents as described m the recitals and clauses i and 3 of the Managing Agency 
Agreement were one entity and no severance of such periods of service during the 
course of a particular year was ever contemplated under the Agreement On 
assignment, the transferee became the Managing Agents as if its name had been 
inserted m the Managing Agency Agreement from the beginning For the future 
period the transferor effaced itself and the transferee took the place of the transferor 
and preserved the continuity of the Managing Agency so that whoever happened 
to satisfy the description of the Managing Agents at the time when the commission 
for the accounting year became due to the Managing Agents thus described, which 
was expressly stated to be due yearly on the 31st March in each and every year, 
became entitled to receive the debt which thus became due and to the payment 
thereof after the annual accounts of the Company had been passed by the share- 
holders The stipulation for the Company executing in favour of the new or the 
substituted Managing Agents an agreement appo nting them the Agents of the 
Company for the then residue of the term outstanding under the Agreement was 
merely consequential upon the earlier provision therein contained which stated 
in so many terms that the Company was bound to recognise such new or substi- 
tuted Managing Agents m like manner as if their names had appeared in the sa d 
Agreement m lieu o f the partners of E D Sassoon &. Co and as if they had entered 
mto the Agreement vuth the Compam The rights of such new or substituted 
Agents were created by the very terms of clause 10 of the Agreement and the formal, 
embodiment thereof in the fresh agreement to be entered mto by the Company 
with them merely confirmed the rights which had already been created in them under 
that clause 

It was further pointed out that at the end of the Managing Agency Agree- 
mtnt if not earlier during the continuance thereof there would certainly be a broken 
period because the period of 30 years stipulated in clause 1 o r the Agreement 
would certamlv expire on some date in February, 1950 The calendar year would 
expire on the 31st December, 1949 and there would of necessity be between the date 
of the expiration of the calendar year and the date of the expiration of the term 
of the agreement a period of about 2 months which would certainly be a broken 
period and not a full year What would happen however on the expiration of the 
period of the Managing Agency Agreement cannot affect the construction of the 
relev ant terms of the Agreement which have reference to a year or years during the 
continuance of the Agreement It. is unneeessarv to siyrjilate. as. to whether. 
reason of the fact that D E Sassoon &. Co must have received the full year’s remu- 
neration or commission at the end of the first accounting year of the Company 
ending with the 31st December, 1920, they might just as well give up if need be, 
their remuneration or commission for the last two months on the expiration of the 
term of the Managing Agency Agreement We see nothing in the terms of the 
Managing Agency Agreement which would compel or induce us to hold that th e re 
must as a matter of necessity be inferred therefrom a right to receive remuneration 
or commission for a broken period 

Learned counsel for Chidambaram Mulraj &. Co , Ltd , howev er, sought to 
distinguish the terms of the Managing Agency Agreement of the Elphmstone S &. 
W Co , Ltd , from those of the Managing Agencv Agreement of the E D Sassoon 
United Mills, Co , Ltd , even though as stated before no such distinction was made 



THE SUPREME COURT JOURNAL 


[VOL XVII 


784 


either before the income tax authorities or the High Court He contended that 
there was nothing m the Agency Agreement with the Elphmstone S. & W. Co , 
Ltd , which corresponded with clauses 2 (a), 2 (d) and clause 10 of the Agreement 
between the E D Sassoon United Mills and their Managing Agents The only 
term which was to be found m the Agency Agreement of the Elphmstone S &. W. 
Co, Ltd , was that the Company was during the continuance of the Agreement 
to pay to the Managing Agents who were there described as E D Sassoon & Co , 
Ltd , their successors and their assigns by way of remuneration a commission of ten 
per cent on the net profits of the Company and a further sum of Rs 1 ,500 per month 
There was besides clause 6 of the Agreement which conferred upon the Managing 
Agents the right of retainer, and reimbursement in connection inter aha with all 
sums due to them for commission or otherwise These terms it was submitted did 
not constitute the payment of remuneration or commission a payment per annum 
and it was not possible to argue that the Sassoons were not entitled to any remunera- 
tion or commission for a broken period thereunder 

It may however be observed that the Managing Agency Agreement with 
which we are here concerned was the Agreement, dated the 23rd May, 1922, bet- 
ween the Company and the Sassoons and the Managing Agents there described 
wereE D Sassoon &. Co , Ltd on behalf of themselves, their successors and assigns 
clause 1 of the Agreement employed the Sassoons, their successors and assigns 
the Agents of the Company from the 1st February, 1922, for the unexpired portion 
of the term of 60 years commencing from the 3rd July, 1919 and it was these Managing 
Agents thus described, viz , the Sassoons, their successors and assigns who were 
during the continuance of the Agreement to be remunerated by a commission of 
10 per cent on the net profits the Company and the Company agreed to pay such 
commission to them The right of retainer and reimbursement reserved under 
clause 6 of the Agreement would not carry the transferees any further because 
it was in respect of all sums due to them for commission or otherwise Unless and 
until the commission became due to them they had no such right of retainer It 
would still have to be determined whether any sum became due to them by way of 
such commission Whether any commission became due to them would depend upon 
the construction of clause 3 of the Agreement and under that clause the commission 
calculated at 10 per cent of the net profits of the Company was to become due 
to them and was to be paid by the Company to them during the continuance of the 
Agreement We have got to determine what is the full implication of this clause of 
the Agreement, — the commission of 10 per cent on the net profits of the Company”. 
The word ‘profits’ has a well-defined J^yal jneamnf jjs was s&sen-t& Jy’ Xsvd 
Justice Fletcher Moulton at page 98 in The Spanish Prospecting Company , Ltd 1 

The word profits’ has in my opinion a well-defined legal meaning and this meaning coin 
tide* with (J eWamental conception of profits in general parlance although ui mercantile phraseo- 
log the word may at tunes bear meanings indicated by the special context which de\ late in some 
respects from this fundamental sigmf cation Profits implies a comparison between the state of 
a business at two specific dates usually separated by an interval of a >ear The fundamental mean* 
ing h the amount of gain made by the business during the year This can only be ascertained by 
a comparison of the assets of the business at the two dates 

This concept of the term was also adopted by Mr Justice Mahajan as he then 
ims m Commissioner of Income Tax , Bom bay v Ahmedbhat Umarbhai & Co , Bombay * 

t L.R (1911) 1 Ch D 93 

a (>949) 18ITR 473 at 503 (1950; 
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“ Profits of a trade or bus iness are vfhat n gamed by the business The term unphes a comparison, 
between the state of business at two specific dates separated by an interval of an year and the funda- 
mental meaning is the amount of gam made by the business during the y ear and can only be ascer- 
tained by a comparison of the assets of the business at the two dates the increase shown at a later 
•date compared to the earlier date represents the profits of the business ” 

It was urged before us that there was nothing in the terms of the Agreement 
which provided that the profits were to be ascertained at the end of every year, 
and there was nothing to prevent the Company if it so chose from casting its 
accounts and ascertaining the net profits half-yearly or quarterly or even every 
month by preparing trial balance-sheets in that manner Theoretically speaking 
all this may he possible hut we have got to construe the Agreements arrived at 
between business people in a business sense Ordinarily in the case of business 
or trading concerns accounts of profits are not made except at stated intervals 
usually separated by a year Particularly in the case of limited companies in- 
corporated under the Indian Companies Act the accounts are cast every year 
and the net profits earned by the company are ascertained every year both for the 
declaration of dividends and for submitting the returns to the income tax autho- 
rities Under section 131 (1) of the Indian Companies Act of 1913 every company 
was required once at least in every year and at intervals of not more than 15 months 
to cause the accounts to be balanced and a balance-sheet to be prepared which was 
called the annual balance sheet The first schedule to the Companies Act which 
contained the regulations by which unless excluded the affairs of the com- 
pany were to be governed provided under Regulation 106 the preparation once 
at least every year of the profit and loss account for the period and under the 
Regulation 108 for the balance sheet to be made out in every year and laid before 
the company in general meeting Having regard to the course of business 
which prevailed in this Company also so far as it is evidenced by the fact that 
the account of the Managing Agency Commission was made up for the calendar 
year 1943 and was paid to Chidambaram Mulraj &. Co , Ltd , who became the 
Managing Agents in place and stead of the Sassoons in the year 1944, it is reason- 
able to assume that the accounts of this Company were throughout made up at 
the end of every calendar year The profit and loss of the Company was then 
ascertained and a commission of 10 per cent on the net profits' of the Company 
was paid to the Managing Agents of the Company for the time being In the 
ease of limited companies like those before us we would be justified in presum- 
ing that normally the accounts are made up every year and even though there may 
be a theoretical possibility of the accounts being cast halt-yearlv or quarterly or 
even every month no such procedure would be adopted by the Company In any 
event it would be absurd to suggest that the profits of the Company could accrue 
from day to day or even from month to month The working of the Company 
from day to day could certainly not indicate any profits or loss Even the work- 
ing of the Company from month to month could not be taken as a reliable 
guide for this purpose If the profit or loss has got to be ascertained by a 
comparison of the assets at two stated periods, the most business-like way of doing 
it would be to do so at stated intervals of one year and that would be a reasonable 
penod to be adopted for the purpose In the case of large business cohcems like 
these the working of the company during a particular month may show profits and 
the working m a particular moOth may show loss The working during the earlier 
part of the year may show profit or loss and working in the later part of the year 
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maj show loss or profit which would go to counter-balance the profit or loss as the 
case maj be in the earlier part of the year It may as well happen that the profits 
which the company may appear to hate earned during the earlier months of the 
year or even during the 11 months of the year may be considerably reduced or 
e\en wiped out during the later months or the last month of the year by reason 
of some catastrophe or unforeseen events It would be therefore reasonable to 
assume that the profit or loss as the case may be should be determined at the end 
of every year so that on such calculation of net profits the Managing Agents may 
be paid their remuneration or commission at the percentage stipulated in the 
Managing Agencv Agreement and the shareholders also be paid dividends out of 
the net profits of the company We are sure that these vs ere the considerations 
vshich weighed with the Managing Agents of this Company in not taking up any 
such contention before the income-tax authorities and the High Court that th6 
remuneration or commission payable to them under the Managing Agency Agree- 
ment was not payable per year and the contention put forward before us in this 
behalf was a clear after-thought We would be therefore justified in treating 
the terms and conditions m regard to the payment of Managing Agency commission 
in both these Managing Agency Agreements as on a par with each other stipulating 
for such payment per year on the net annual profits of the Companies 

If this be the true construction of the Managing Agency Agreements it 
follows that the contract of service between the Companies and the Managing 
Agents was entire and indivisible, that the remuneration or commission became 
due by the Comoanies to the Managing Agents only on completion of a definite 
period of service and at stated periods, that it was a condition precedent to the 
recovery of any wages or salary in respect thereof that the service or duty should 
be completely performed, that such remuneration constituted a debt only at the 
end of each such period of service and that no remuneration or commission was 
payable to the Managing Agents for broken periods 

The question still remains whether the remuneration for the broken periods 
accrued to the Sassoons and the contention which was strenuously urged before 
us on behalf of the transferees was that the Sassoons had rendered die services 
in terms of the Managing Agency Agreements to the respective Companies, that 
the services thus rendered were the source of income and whatever income could 
be attributed to those services was earned by the Sassoons and accrued to them 
in the chargeable accounting period though it was ascertained and paid in the 
year 1944 to the transferees 

The word * earned ’ has not been used in section 4 of the Income tax Act 
The section talks of “income, profits and gains” from whatever source derived 
which (a) are receiv cd by or on behalf of the assessee, or (b) accrue or arise to 
the assessee in the taxable territories during the chargeable accounting period. 
Neither the word “ income ” nor the words “ is received ”, “ accrues ” and 
“arises” have been defined m the Act The Privy Council in Commissioner of 
Income-tax, Bengal v Shaw Wallace £? Co 1 attempted a definition of the term “ in- 
come V in the vs ords following — 

‘ I ncom '“ 1 their Lordships think, ,n the Ind an Inconv {ax Act connotes a periodical monelary 
return 1 coming ii’wi some sort of regularity or expected regularity from definite sources The 


* 63 M L J 134 L R. 59 I A. 206 I L.R. 59 Cal 1343 at 1352 (P C.) 
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source is not necessarily one which is expected tobe continuously productive, but it must be one whose 
object is the production of a definite return excluding anything in the nature of a mere windfall *' 
Mukerji, J , has defined these terms in Rogers Pyatt Shellac & Co v , Secretary of 
Slate for India 1 2 3 4 

Now what is income * rhe term is nowhere defined in the Act In the absence of a 

statutory definition we must take its ordinary dictionary meaning — that which comes in as the 
periodical produce of one s work busine« lands or investments (considered in reference to its amount 
and commonly expressed in terms of money annual or periodical receipts accnune to a person or cor 
poration (Oxford D etionary) The word cl earls implies the idea of receipt actual or constructive 
The policv of the Act is to make the amount taxable when it is paid or received either actually or 
constr cm eh, Accrues ar ses and is received are three distinct terms So far as receiving 
of income is concerned there can be no difficulty it conveys a clear and definite meaning and I 
can think of no expression which makes its meaning plainer than the v ord receiving tuelf The 
words accrue and arise also are not defined in the Act The ordinary diet onarv meanings of 
these ords have wot to be taken as the meanings attaching to them Accruing is synonymous 
with arising in the sense o r springing as a natural growth or result The three expressions ac- 
crues arises and is recused having been used in the secUon strictly speaking accrues should 
not be taken as svnonvmous with arises but in the distinct sense or growing up by v ay of addition 
or increase or as an accession or advantage while the word arises means comes into existence or 
notice or presents itself The former connotes the idea of a growth or accumulation and the latter 
of the growth or accumulation with a tangible shape so as to be receivable It is difficult to sav that 
this distinction has been throughout maintained in the Act and perhaps the two words 'eem to denote 
the same idea or ideas very similar and the d {Terence only lies in this that one is more appropriate 
than the other when applied to particular cases It » clear ho vever as pointed out by Fry L J , 
in Co jjhojn v Brooks * [this part of th derision not having been affected h the reversa f the deci 
ston bv the House of Lords*! that both the words are used in contradist nction to the v ord receive ’ 
and md cate a r <dn to receive Thev represent a stage anterior to the point of t me when the income 
becomes receivable and connote a character of the income which is more or less inchoate 

One other matter need he referred to in connection ith the secuon \\ hat is sought to be 
taxed must be income and it cannot be taxed unless it has arrived at i stage when it can be called 
income 

The observations of Lord Justice Fry quoted above by Mukherji, J , were 
made in Colquhoun v Brooks 2 while construing the provisions of 16 and 17 Victoria, 
chapter 34 section 2, schedule ‘ D ’ The words to be construed there were ‘profits 
or gains arising or accruing and it was observed by Lord Justice Fry at page 59— 
In the first place l wo Id observe that the tax i» in respect of profits or gams arising or 
accruing I cannot read those words as m-aning recei ed by If the enactm-nt were limited to 
profits and gams rrceved bv the person to be charged that limitation would apply as much to 
all Her Majesty s subjects as to foreigners res ding in this country The re ult would be that no income 
tax would be payable upon profits \ hich accru d but which were not actually recei ed although 
profits might have been earned in the kingdom and m ght have accrued in the kingdom I dunk, 
VnertSure ‘icfiviiftwi'to •arctugt'i -soxTcraig is'fgcijmA ■vui&s'f.tx-eTfjm ti/isi \v mrrut pirfto 

To the same effect are the observations of Satyanarayana Rao J , in Commas toner of 
Income Tax Madras v Anamallais Timber Trust Ltd 4 and Mukherjea, J , in Commissioner 
of Income Tax, Bombay v Ahmedbhat Umarbhai & Co Bombay s where this passage from 
the judgment of Mukherji, J , mRe Rogers Pjatt Shellac & Co \ Secy of State for India*, 
is approved and adopted It is dear therefore that income may accrue to an assessee 
without the actual receipt of the same If the assessee acquires a right to receive 
the income the income can be said to have accrued to him though it may be received 
later on its being ascertained The basic conception is that he must have acquired 


1 {1924) 1 ITC 36^ at 37 t 5 (1950' SC J 374 18 I TR 472 (t 95 o> 

2 (1S88) LR si Q.B.D 52 at 59 SCR 3 3a at 389 (SC) 

3 (1889) LR 14 AC 493 6 (1924)1 IT C 363 ( 3 7-> ^ 

4 (1949) 18 IT R 333 at 342 
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.a right to receive the income There must be a debt owed to him by somebody. 
There must be as is otherwise expressed debtlum tn presentt, soLendum in futuro , see 
W S Try, Ltd \ Johnson ( Inspector of Taxes J 1 and \ Stenlon and others, Garni- 
shees 2 Unless and until there is created in favour of the assessee a debt due by 
somebody it cannot be said that he has acquired a right to receive the income or 
that income has accrued to him 

The word earned even though it does not appear in section 4 of the Act 
has been very often used m the course of the judgments by learned Judges both m 
the High Courts as well as the Supreme Court (Vide Commissioner of Income-Tax, 
Bombay v Ahmedbhai fjmarbhai (2 Co , Bombay 2 and Commissioner, Income-tax, Madras 
v K R M T T Thtagaraja Chetty (3 Co * It has also been used by the Judicial 
•Committee of the Priw Council vf Commissioners of Taxation v Kirk 5 The concept 
however cannot be divorced from that of income accruing to the assessee If 
income has accrued to the assessee it is certainly earned by him in the sense that he 
has contributed to its production or the parenthood of the income can be traced 
to him But in order that the income can be said to have accrued to or earned 
bv the assessee it is not only necessary that the assessee must have contributed to 
its accruing or arising by rendering services or otherwise but he must have created 
a debt in his favour A debt must have come into existence and he must have 
acquired a right to receive the payment Unless and until his contribution or 
parenthood is effective in bringing into existence a debt or a right to receive the 
payment or in other words a debilum m presentt, solcendum t n futuro it cannot be said 
that any income has accrued to him The mere expression ‘ earned ’ in the sense 
of rendering the services, etc , by itself is of no avail 

If therefore on the construction of the Managing Agency Agreements we 
cannot come to the conclusion that the Sassoons had created any debt in their 
favour or had acquired a right to receive the payments from the Companies as at 
the date of the transfers of the Managing Agencies in favour of the transferees 
no income can be said to have accrued to them They had no doubt rendered 
services as Managing Agents of the Companies for the broken periods But unless 
and until they completed their performance, HZ , the completion of the definite 
period of service of a year which was a condition precedent to their being entitled 
to receive the remuneration or commission stipulated thereunder no debt payable 
by the Companies was created in their favour and they had no right to receive 
any payment from the Companies No remuneration or commission could there- 
fore be said to have accrued to them at the dates of the respective transfers 

T A Ww wv 1 urged Vnat even 'dit/cigVi Tit, -nnxmrt van lot said Vo ’nave accrued 
to the Sassoons 3t the date of the respective transfers which could be the subject- 
matter of anv assignment by them in favour of the transferees, the moment the 
remuneration or commission was ascertained at the end of the calendar year and 
became a debt due to the Managing Agents under the terms of the Managing Agency 
Agreements it could be referred back to the period in which it was earned and the 
portions of the remuneration or commission which were earned by the Sassoons 
during the broken period could certainly then be said to be the income which had 
accrued to them during the chargeable accounting period 


* 1 A E R. at 3 35 S C R 335 »t 364 (S C ). 

" (1853} 1 1 Q B D 518 at 52J and 537 4 {1953) 34 I T R 5-5 ac 533 
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Reliance was placed in support of this position on Commissioners of Inland Revenue 
-v Gardner Mountain & D'Ambmmmil, Ltd 1 The assessee in that case earned on 
inter aha the business of underwriting agents, and entered into agreements with 
certain underwriters at Lloyds under which it was entitled to receiv e as remunera- 
tion for its sen ices in conducting the agency, commissions on the net profits of each 
year’s underwriting The agreements provided, that “ accounts should be kept 
for the period ending 31st December, in each year and that each such account 
shall be made up and balanced at the end of the second clear year from the expira- 
tion of the period or year to which it relates and the amount then remaining to 
the credit of the account shall be taken to represent the amount of the net profit 
of the period or year to which it relates and the commission payable to the Company 
shall be calculated and paid thereon ” The accounts for the underwriting done 
in the calendar year 1936 were made up at the end of 1938 and the question that 
arose was whether the assessee was liable to additional assessment in respect of the 
•commission on underwriters’ profits from the policies underwritten in the calendar 
year 1936 in the year in which the policies were underwritten or in the year when 
the accounts were thus made up The assessee contended that the contracts into 
which it entered were executory contracts, under which its services were not com- 
pleted or paid for, as regards commission, until the conclusion of the relevant 
account , that the profit in the form of commission was not ascertainable or 
earned, and did not arise, until that time and that the additional assessment which 
was made in the year in which the policies were underwritten should accordingly 
be discharged The Special Commissioner allowed the assessee’s contention 
and discharged the additional assessment The decision of the Special Commis- 
sioners was confirmed on appeal by Macnaghten J , in the King’s Bench Division 
of the High Court The Court of Appeal however reversed this decision and a 
further appeal was taken by the assessee to the House of Lords The House of 
Lords held that on the true construction of the agreements, the commissions in 
question were earned by the assessee in the year in which the policies were under- 
written, and must be brought into account accordingly and confirmed the deci- 
sion of the Court of Appeal It may be noted that the charge was on profits arising 
in each chargeable accounting period and the profits were to be taken to be the 
actual profits arising in the chargeable accounting period The ratio of the deci- 
sion was that the commission paid was remuneration for services completely per- 
formed in the particular year, that the assessee had at the end of the year done 
everything it had to do to earn it and that it was remuneration for work done and 
completely done in the particular vear though it was ascertained and paid two 
years later Viscount Simon in his speech at page 93 stated that the assessee had 
acquired a legal right to be paid in futuro and that the principle was to refer back 
to the year m which it was earned so far as possible remuneration subsequently 
received even though it could only be precisely calculated afterwards Lord 
Wright in his speech at page 94 said that it was necessary to determine in what 
year the commission was earned, or m the language of the Act, in what year the 
assessee’s profits arose and observed at page 9® — ~ 

‘ I agree with the Court of Appeal in thinking that the necessary conclusion from that must 
he that the right to the commission is treated as a tested right which has accrued at the time uheij 
the risk was underwritten It has then been earned though the profits resulting from the insurance 
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cannot be then ascerta ned but in pract ce are not ascertained until the end of two years beyond 
the d’tc of underwriting The right is vested though its valuation is postponed and is not merely 
postponed but depends on all the contingencies which are inevitable in any msturance risk losses 
which may or may not happen returns of premium premiums to be arranged for additional risks, 
re insurance and the whole catalogue of uncertain future factors All these have to be brought 
in*o account according to ordinary commercial practice and understanding But the delays and 
difficulties Which there may be in any particular case however they may affect the profit, do not 
affect the right for what it eventually proves to be worth 

Lord Simonds in his socech at page no stated — 

It is clear to me that the commission is wholly earned in year i in respect of the profits of that 
year s underwriting If so I should have thought that it was not arguable that that commission did 
not accrue for Income- tax purposes in that same year though it was not ascertainable until later " 

The fact that the account of the commission could not be made up until later 
did not make any difference to the position that the commission had been wholly 
earned during the chargeable accounting period and the income had accrued to 
the assessee during that period 

Learned counsel for the transferees also relied upon the decisions in Bangalore 
Woollen Colton and Silk Mills Co , Ltd v Commissioner of Income tax, Madras 1 and Turner 
Mormon & Co Ltd v Commissioner of Income-Tax, West Bengal 2 3 , to show that as 
and when the sale proceeds were received by the Company the profits made by 
the Company were embedded in those sale proceeds and if that was so the percen- 
tage of the net profits which was payable by the Companies to the Managing Agents 
as and by way of commission was similarly embedded in those sale proceeds If 
the profits thus accrued to the Company during the chargeable accounting period 
the commission payable to the Managing Agents also could be said to have accrued 
to them during that period 

It is no doubt true that the accrual of income does not depend upon its ascer- 
tainment or the accounts cast by assessee The accounts may be made up at a 
much later date That depends upon the convenience of the assessee and also 
upon the exigencies of the situation The amount of the income, profits or gains 
may thus be ascertained later on the accounts being made up But when the 
accounts are thus made up the income, profits or gains ascertained as the result 
of the account are referred back to the chargeable accounting period during which 
they have accrued or arisen and the assessee is liable to tax in respect of the same 
during that chargeable accounting period “ The computation of the profits 
whenever it may take place cannot possibly be allowed to suspend their accrual 
” “ The quantification of the commission is not a condi- 

tion precedent to its accrual ” (Per Ghulam Hassan, J , m Commissioner of Income- 
tax, Madras v K R Af T T Thiagaraja Chelly & Co 3 See also Isaac Holden & 
Sons, Ltd v The Commissioners of Inland Reienue*, and Commissioners of Inland Reunite v 
hat castle Br tileries. Ltd s What has however got to be determined is whether the 
income, profits or gams accrued to the assessee and in order that the same may 
accrue to him it is necessary that he must have acquired a right to receive the 
same or that a right to the income, profits or gams has become vested m him though 
its valuation may be postponed or though its materialisation may depend on the 
contingency that the\making up of the accounts would show income, profits or 

i (1950) 18 ITR 4 2 3 \ 
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gains The argument that the income, profits or gains are embedded in the sale 
proceeds as and nhen receded bv the Compam also does not help the transferees, 
because the Managing Agents hav e no share or interest in the sale proceeds received 
as such The) are not co sharers \\ ith the Company and no part of the sale 
proceeds belongs to them \or is there anv ground for saving that the Company 
are the trustees for the business or am of the assets for the Managing Agents The 
Managing Agents cannot therefore be said to hate acquired a right to receive 
any commission unless and until the accounts are made up at the end of the year, 
the net profits ascertained and the amount of commission due by the Company 
to the Managing Agents thus determined See Commissioners of Inland Revenue v 
Zebus 1 * 

It is clear therefore that no part of the Managing Agency Commission had 
accrued to the Sassoons at the dates ot the respective transfers of the Agencies to 
the transferees 

The two decisions which were sought to be distinguished by the High Court 
in the judgments under appeal also support this conclusion In the unreported 
decision of the High Court of Bombas in the Commissioner of Excess Profits Tax, 
Eombay City \ Messrs P M Mehta £? Sons 1 the Managing Agency Agreement was 
Couched in the very same terms as that of the E D Sassoon United Mills Co , Ltd, 
The Managing Agents were to be paid io per cent of the net annual profits made 
by the Company with a guaranteed minimum commission of Rs 1 5,000 per annum 
The accounting year of the company was the calendar vear The Tribunal had 
held that the annual profits could onlv be ascertained when the accounts of the 
Company were made up and it was then that the 10 per cent commission would 
accrue to the Managing Agents The contention of the Department was that as 
the Managing Agents worked as such from da\ to dav and helped the Company 
to earn profits, profits accrued to them from dav to dav and not at the end of the 
year This contention was negatived bv the High Court — 

It u only on the net annual profits that the Managing \gcnts are entitled to any comnuss on 
A company may have worked for six months at a loss for the remamirg six months it may male a 
large profit so a> to wipe off the loss and hat e a net orofit to ho v It is only as a result of the work 
»ng of the Mills for the whole year that it will be poi ible to a. certain v b ther the Mills have \ orked 
at a loss or at a profit and v hat the profit a T erefor the Managing Agent, are onlv entitled 
to a commission on the result of the orkmg o the M 1 s lor a hole vear If the working shot -5 a 
net annjal profit which gucs them a c minis oac'ne' han Ts 13 000 on the ba s o r lo pc cent 
they ar en 1 >*d to that amount I on the othe hand il v orkmg does not sho v a profit which 
enli 'rs ib«a te> 3 eomea • an o- f Rs j w ih ar 1 re enDtlid to that There 

fore in our op o on the tnbuna nghtl held that the acen a' nf tl e cotram s on v as at tl e end of the 
calendar year v *> ch was the ea main J ntd b the M L a*-d ro fesn lime to time as contended 
by the D partment 

In the case of Salt and Industries Agencies, Ltd Bombay \ Commissioner of Income Tax, 
Bombay City 3 , the question for the con'ideration of the Court no doubt was what 
was the place where the profits had accrued In determining the place where 
the profits had accrued it was howevei neces ar\ to find when the profits had accrued 
to the assessee and it was held that what was conclusive of the matter v -as the con- 
sideration as to when the right to Managing Agency commission arose and when 
did the company become liable to pav Manag ng Agency commission to the Manag- 

1 (1946) 1 AE.R 476SC 87 Tax Cases 2 (ig 3 o) Income tax Reference No 19 of 19^0 

*36 3 («949) 18 I T R 5 8 
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mg Agents and it was further held that it was only when all the accounts of the work- 
ing of the company were submitted to the head office in Bombay and the profit 
was determined that it could be said that a right to receive a commission at the rate 
specified in the Managing Agency Agreement had arisen and the Managing Agents 
became entitled to a certain specified commission These considerations are 
germane to the question which we have to decide in these appeals and support 
the conclusion which we have already armed at, that the right to receive the 
commission would arise and the income, profits or gains would accrue to the Manag- 
ing Agents only at the end of the calendar year which was the terminus a quo for the- 
making up of the accounts and ascertaining the net profits earned by the Company- 
We fai' to see 1 ow these cases wheich were relied upon by the Revenue before 
the High Couit could be distinguished in the manner in which it was done 

We were invited by the learned counsel for the Sassoons to approach the 
question from another point of Mew and that was that what had been transferred 
by the Sassoons to the transferees was a source of income, uz , the Managing Agency 
which was to run for the unexpired residue of the term It was urged that where 
a source of income was transferred any income which accrued from that source 
after the date of the transfer was the transferees’ income and not of the transferors,, 
and that it was immaterial (a) that at the date of the transfer there was an expecta- 
tion that at a future date income would accrue , (6) that the transferor by the work 
before the transfer had contributed to create any income which might eventually 
accrue and (c) that because of the expectation of income a higher price had been 
paid for the transfer 

Reliance was placed in this connection on the case of the 77i» Commissioners 
of Wand Reienut \ Forrest 1 In that case the assessee purchased certain shares on 
the 25th Nos ember, igig and paid an excess price “ to cover the portion of the divi- 
dend accrued to date ” A dividend of 10 per cent for the period ending on 28th 
February 1920, was declared on the 13th May, 1920 The contention of the assessee 
was that the dividend should be treated as capital in view of the terms of the con- 
tract of purchase and not included in the computation of his income Under the 
provisions of the Income Tax Act the dividends which were receivable by him 
were iequired to be included in the computation of his income The learned 
Judges however discussed the legal effect of such a transaction of the purchase off 
shares Lord Ormidale observed at page 709 — 


The value of the shares had to be determined as a matter of bargain between the parties and 
the purchaser thought that it was not unreasonable that he should pay something over par for them 
because of the possibility not the certainty but the possibility , of a dividend six months afterwards, 
being paid upon the shares so purchased by him 
Lord Anderson observed at page 710 — 


He buys two things with his money He buys in the first place a share of the assets of the 
industrial concern proportionate to the number or shares which he has purchased , and he also buys 
the nghl to participate in any profits which the Company mat make in the future Now when a 
transaction of this nature is entered into during the current of the financial year of the industrial 
is that what happens is this that not onK i s a parl of lhf purchasf( j ou! „g bt 
e ts bought as xvell_a chance of sharing m any profits which may be made 
during the currency of that financial year 

(// M Inspector of Taxes) v Tlomas Summerson and Sons, Ltd *, was 
the case of a vendor of war loan stock bearing interest payable without deduction 




(1924) 8 Tax Cases J04 


(>925) 9 Tax Cases 577 



1954 ] sassoon fL co v c i-t, Bombay cmr (Bhaguatt, J ) 793 

of tax The sale was effected on the 10th April, 1923, with interest rights- 
The vendor was assessed for the year 1923 24 in respect of the amount of interest 
said to have accrued on the stock in the period between the last payment of interest 
and the sale of the stock it being contended that the price received by the \endor 
on sale of stock included this interest The purchasers said that they were not 
liable to tax in respect of the income which had been accruing on the security they 
had purchased tn a period anterior to the date on which they purchased It was 
observed that the truth of the matter was that the vendor did not receive interest 
and interest was the subject matter of the tax But he received the price of an 
expectancy of interest which was not the subject of taxation It was not argued 
that the interest accrued it die in diem and the v endor w as held not assessable in 
respect of the interest accrued at the date of the sale of the stock 

The Commissioners of Inland Re emit v Pilcher 1 was the case of the sale of an or- 
chard inclusive of the y ear s fruit crop The assessee had valued the cherries which 
were on the trees at £2,500 and had put a man immediately in the orchard after 
he had purchased it at the auction He commenced to pick the fruit on the 25th 
Ma\, 1942 and completed the operations on the 12th June, 1942 He realised 
£2,903 as the price of the cherries This sum was brought into the profit and 
loss account as a trading receipt and the contention of the asses'ee was that m com- 
puting his profits he was entitled to charge the sum of £2 500 being the purchase 
price of the cherries sold for £2,903 which sum had been brought into credit as 
a trading receipt This contention was negatived and it was observed by Lord 
Justice Jenkins at page 332 — 

It is a vv-11 settled principle that outlay on the purchase of an income-beanng asset is in the 
nature of capital outlay and no part of the capital so laid out can for Income-tax purposes be set 
off as expenditure against income accruing from the asset in question 

There is a further passage in the Judgment of Jenkins L J , at page 33^ which is 
very instructive It has been contended that the revenue should look at the 
transaction from the assessee s point of view and should consider it m a manner 
favourable to him This contention was dealt with m the manner following — 

One has to remember that this transaction concerned not mereh Mr Pilcher but also the 
vendor of the orchard Mr Pilcher \ as able to buy the orchard complete with the cherries from the 
vendo- and by that means according to his own calculation the cherries stood him m £2 500 It 
by no means folios -s that if he had been minded 10 buy the cherries from the v endor apart from the 
land as a separate transaction the vendor nuld have been willing to sell them to him for £2 500 
or at any price The difference is obviouslv a material one from the vendor s point of view because, 
dealing 'nth the matter as he did he was selling a capital asset and the resulting capital receipt, 
p'rima j& if svuuib’attsant iicr ax~ iVihfswli 1 ahriahanes separately in the s ay 01 traae ne would at' 
once have created an income receipt on which pruna facte tax would have been exigible Therefore 
the alteration in the form of the bargain required to make it more favourable to Mr Pilcher from ihe 
tax point of view would hav e involved an alteration not merely of form but of substance owing to its 
adverse effect on the tax situation of the vendor and it cannot be assumed that the bargain thus altered 
would have been one to which Mr Pilcher could have secured the vendor s argreement 
These observations throw considerable light on the situation obtaining m the 
cases before us It will be remembered that the total amount of Rs 7 a 77 693 
received bv the Sassoons on the transfer of the Managing Agencies was taken 
by them to the Capital Reserve Account \o part of that amount was treated 
by them as a receipt of income and it is debatab'e whether any part of the same 
could have been allocated as a receipt of income even though the transferees 
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■had desired to do so All that the transferees obtained under the deeds of assign- 
ment and transfer executed by the Sassoons in their favour was an income bear- 
ing asset consisting of the office of Managing Agents, the Managing Agency 
Agreement and all the rights and benefits as such Managing Agents under the 
Agreements and no part of the consideration paid by the transferees to the Sas- 
soons could be allocated as a receipt of income by reason of their contribution to- 
wards the earning of the commission in the shape of services rendered by them as 
Managing Agents of the Companies for the broken periods What the trans- 
ferees obtained under the deeds of assignment and transfer was the expectancy of 
earning a commission in the event of the condition precedent by way of complete 
performance of the obligation of the Managing Agents under the Managing Agency 
Agreements being fulfilled and a debt arising m favour of the Managing Agents 
at the end of the stated periods of service contingent on the ascertainment of net 
profits as a result of the working of the Company during the calendar year. 

The last case to which we were referred by the learned counsel for the Sassoons 
was The City of London Contract Corporation, Ltd v Styles ( Surveyor of Taxes ) 1 The 
part of the business taken over by the assessee in that case consisted of unexecuted 
and partly executed contracts The contracts were executed after the date of 
the purchase by the assessee and the assessee sought to deduct the price 
paid for the contracts from the profits arising from their performance This deduc- 
tion was not allowed, because whatever price the assessee paid for the purchase 
of the business was treated as the capital which had been invested for the purpose 
of acquiring that business and the assessee could not deduct from the net profits 
of the working of the business after the date of the purchase any part of the capital 
which had been thus invested by it This result was achieved even though in the 
purchase of unexecuted contracts there was included the part of the work done 
towards the performance of the contracts by the vendors The assessee derived 
the benefi* from such partial execution of the contracts by the vendors , nevertheless 
the value of such work was not treated as any income which had accrued to the 
vendors and which the assessee was entitled to deduct From its profits arising from 
the performance by it of those unexecuted contracts 

Learned counsel on behalf of the transferees contended that all these cases 
were concerned with the question whether the income derived by the assessee out 
of the income bearing asset after the date of the purchase could be treated as a 
capital expenditure so far as it formed part of the consideration paid by the asses- 
'ee to the vendors and m none of these cases were the Courts concerned with 
the question that arises before us, viz , whether any part of the income which was 
actually received by the assessees could be said to have accrued to the vendor 
Even though the question did not arise m terms it is nonetheless involved tn the 
consideration of the question whether the assessee was liable to pay the income- 
tax. on the whole of the income thus derived by him \s was pointed out by Jen- 
kins, L J , m The Commissioners of Inland Re erne v Pilcher 2 , quoted above, the 
vendor’s pou t of view cannot be neglected °nd once you come to the conclusion 
that the assesses alone is liable it necessarily follow > that the vendor certainly 
has nothing to do with the same If it were otherwise the vendor would certainly 
be liable to tax and no purchaser would miss the opportunity of avoiding his 
liability for that portion of the income which can be said to have accrued to the 
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vendor As a matter of fact such a contention was taken by the purchasers in 
Wtgmore (H A 1 Inspector of Taxes) \ Thomas Summerson and Sons, Limited l , where 
they declmed to be assessed for tax in respect of income which had been accruing 
on the securities the> had purchased in a period anterior to the date at which they 
did purchase This contention however did not prevail and the vendors were 
held not assessable in respect of the interest accrued on the date of the sale of 
the stock 

It is therefore clear that the Sassoons had not earned any income for the broken 
periods nor had any income accrued to them in respect of the same and what they 
transferred to the transferees under the respective deeds of assignment and transfer 
did not include any income which they had earned or had accrued to them and 
which the transferees by virtue of the assignment in their favour were in a posi- 
tion to collect If any debt had accrued due to the Sassoons by the respective 
Companies at the dates of respective transfers of Managing Agencies such debt 
would certainly have been the subject matter of assignment But if what was 
transferred by the Sassoons to the respective transferees were merely expectations 
of earning commission and not any part of the commission actually earned by them 
or which had accrued to them under the terms of the Managing Agency Agree- 
ments, what the transferees received from the Companies under the terms of the 
Managing Agency Agreements which were thus transferred to them would be 
their income and no part of such income could ever be said to have accrued to the 
Sassoons, during the chargeable accounting period 

In view of the above it is unnecessary to deal with the contention which was 
urged by the learned counsel for the Sassoons that even if there be as assignment 
of income the assignee and not the assignor would be liable to pay the tax He 
referred us to the case of the Commissioner of Income tax, Bombay Presidency v Tata Sons, 
Ltd 2 , in support of this contention of his and he also referred us to note G at 
page 209 m Simon s Income Tax, 2 Edition, Volume II where the ratio of 
Parkins v Warwick (H M Inspector of Taxes) 3 , relied upon by the High Court m 
the judgments under appeal has been criticised We do ndt however think it 
necessary to go into this question as in our opinion there were no debts due by 
the Companies to the Sassoons which were assigned under the respective deeds of 
transfer and assignment 

The only question which remains to consider is whether section 36 of the 
Transfer of Property Act imports the principle of apportionment m regard to the 
commission received by the* transferees herein Section 36 of the Transfer of 
Property Act provides — 

In the absence of a contract or local usage to the contrary all rents annuities pensions 
dividends and other periodical payments in the nature of income shall upon the transfer of the 
interest of the person entitled to receive such payments be deemed, as between the transferor and 
the transferee, to accrue due from day to day and to be apportionable accordingly but to be 
payable on the days appointed for the payment thereof 

It may be noted that the section applies in the absence of a contract or local usage 
to the contrary and also applies as between the transferor and the transferee There 
is no room for the application of these provisions as between the subject and the 
Crown (Vide The Commissioners of Inland Revenue v Henderson s Executors 4 The 

1 (1925) 9 Tax Cases 577 -3 (1943) 25 Tax Cases 419 

3 (i93 8 ) 7 I T R 195 4 >6 Tax Cases 382 at 291 
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contract to the contrary must of necessity be as between the transferor and the 
transferee and it is only when there is no such contract to the contrary that the rents, 
annuities, pensions, dividends and other periodical payments in the nature of income 
become apportionable as between the transferor and transferee, deemed to accrue 
due from day to day and be apportionable accordingly The deeds of assignment 
and transfer executed by the Sassoons in favour of the transferees transferred all 
the rights and benefits under the Agency Agreement to the transferees and there 
was no question of apportionment of any commission between the Sassoons and 
the transferees In fact the transferees claimed to retain and did retain the whole 
of the co m mission which had been paid by the Companies to them m the year 
1944 and the Sassoons never claimed any part of it as having been earned by 
them Whatever was their contribution towards the earning of that commission 
during the whole of the calendar year 1943 was the subject matter of the 
assignment m favour of the transferees and that was sufficient to spell out a 
contract to the contrary as provided in section 36 of the Transfer of Property 
Act 


Section a6 (a) of the Indian Income tax Act also does not help the transferees 
because it is only when the person succeeded has acquired an actual share of the 
income, profits or gains of the previous year that he is liable to tax m respect of it 
and as set out herein above no part of the commission actually accrued to or became 
a debt due by the Company to the Sassoons on the dates of the respective transfers 
of the Managing Agencies to the transferees In order to attract the operation 
of section a6 (a) the person succeeded must have had an actual share m the income, 
profits or gains of the previous year and on the construction of the Agreements the 
Sassoons cannot be said to have acquired any share in commission for the broken 
periods 

The whole difficulty has arisen because the High Court could not recon- 
cile itself to the situauon that the transferees had not worked for the whole calen 
dar year and yet they would be held entitled to the whole income of the year of 
account , whereas the transferors had worked for the broken^ periods and yet they 
would be held disentitled to any share in the income for the year If the work done 
by the transferors as well as the transferees during the respective periods of the year 
were taken to be the criterion the result would certainly be anomalous But the true 
test under section (4) (i) (a) of the Income tax Act is not whether the transferors 
and the transferees had worked for any particular penods of the year but whether 
any income ‘had accrued to the transferors and the transferees within the chargeable 
accounting period It is not the work done or the services rendered by the person 
but the income received or the income which has accrued to the person within 
the chargeable accounting period that is the subject matter of taxation That 
is the proper method of approach while considering the taxability or otherwise 
of income and no considerations of the work done for broken periods or contribu- 
tion made towards the ultimate income derived from the source of income nor 
any equitable considerations can make any difference to the position which rests 
entirely on a strict interpretation of the provisions of section 4 (1) (a) of the 
Income tax Act 

The result therefore is that the question referred by the Tribunal to the High 
Court must be answ ercd in the negative All the appeals will accordingly he allow cd. 
But as regards the costs, under the peculiar circumstances of these appeals where 
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the C ommiss ioner of Income-tax, Bombay, has supported the Sassoons m Civil 
Appeal Iso 3 of 1953 and the brunt of the attach m Civil Appeals Nos 30 of 1953 
and 31 of 1953 has been borne not by the Commissioner of Income tax who is 
the appellant m both, but by the Sassoons, the proper cuder should be that each, 
party should bear and pay his own costs here as well as in the Court below 

Jagannadhadas, J~ I am unable to agree with the judgment just delivered 
on behalf of both my learned brothers It is with considerable regret that I feel 
.constrained to write a separate judgment expressing the reasons for my not being 
able to agree with them m spite of my profound respect for their views 

These three are appeals against a judgment of the Bombay High Court by 
leave granted under section 66 A (2) of the Indian Income tax Act They arise 
out of a set of facts mostly common E D Sassoon £L Co Ltd , now in voluntary 
liquidation (hereinafter refenred to as the Sassoons) had the managing agency 
of three nu lls (1) E D Sassoon Umted Mills, Ltd , (2) Elphuistone Spuming and 
Weaving Mills Co , Ltd , and (3) The Apollo Mills, Ltd \\ith the consent of the 
Mill Companies and by virtue of clauses in the manag-ng agency agreements enabl- 
ing thereunto, the Sassoons transferred the managing agency of the three mills 
to three other companies during the course of the calendar year 1943 as follows 
(1) to Agarwal S_ Co , Ltd (hereinafter referred to as Agarvsals) on the in Decern 
ber, 1943, (2) to Chidambaram Mulraj & Co , Ltd (hereinafter referred to as 
Chidambarams) on the 1st June, 1943, and (3) to Rajputana Textile (Agencies), 
Ltd , on the 1st Julv, 1943 The assessments with which we are concerned are 
there of (i) Sassoons (2) Agarwals and (3) Chidambarams and relate to income 
by way of managing agency remuneration paid in the vear 1944 by the Mill Com- 
panies to the respective assignee-companies for the calendar year 1943 For Sas- 
soons and Agarwals the assessment year was 1944 45 and the accounting year was 
the calendar year 1943 For Chidambarams the assessment year was 194546 
and the chargeable accounting period was from 1st July 1943 to 30th June, 1944 
The tax was assessed on the basis not of receipts but of accrual The income- 
tax authorities treated the total remuneration fo>- the entire vear 1943 in each case 
as income which accrued to the assignee-companies m the respective accounting 
periods The assignee -companies objected on the ground that part of the remunera- 
tion, up to the date of the respective assignments, accrued to the assignor-company, 
ctz , Sassoons and that they were, therefore, liable to be assessed only in respect 
of the balance of the remuneration referable to the portion of the calendar year 
1943 subsequent to the respective dates of the assignments The objection was 
overruled and the assessments were made On appeal to the Income tax Appellate 
Tribunal, their contention was accepted and the assessments were modified It 
may be mentioned that the Rajputana Textiles (Agencies), Ltd , does not appear 
to have filed any appeal to the Tribunal Meanwhile (presumably by way of cau- 
tion) the income tax authorities issued notices to the assignor-company, rtz , Sas- 
soons, under section 34 of the Indian Income tax Act and assessed it in respect 
of the proportionate part of the year’s managing agency commission up to the 
date of the respectiv e assignments The Sassoons, objected to this before the 
Income tax authorities, but the objection was overruled It has been stated to 
us in the case filed by the Sassoons in this Court that the entire net consideration 
for the three assignments was taken by them into their accounts as capital reserve 
But this finds no mention in the Tribunal s statement of the case to the Hi°h Court 
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How the Sassoons made entries in their own accounts is not decisive and has not 
been relied on before ns On their objection being overruled, the Sassoons filed an 
appeal to the Income-tax Appellate Tribunal The Tribunal rejected the appeal 
m view of the decision th^y had already giv en in the appeals filed by the two assignee 
companies, Agarwals and Chidambarams The three companies concerned 
obtained references to the High Court under section 66 of the Indian Income-tax 
Act The question referred by the Tribunal in each of the three cases was the 
same and is as follow's 

Whether jn the circumstances of the case was the managing agency commission liable to be 
apportioned between the assessee company and the assignee (or assignor as the case may be) ” 

The High Court answered the question against the Sassoons and in favour of the 
other two What the High Court held was in substance that (i) the managing 
agency remuneration, for the year to question accrued as the joint income of both 
the assignor and the assignee and was apportionable between them, and (2) the 
assignee companies received the assignor’s share of the joint income by virtue of the 
assignments of the assignor’s share and hence to that extent it was not their taxable 
income but continued to be the taxable income of the assignor There are thus 
three appeals, one by the Sassoons against the Income tax Commissioner and the 
other two by the Income tax Commissioner against Agarwals and Chidambarams 
respective!', In the first of the appeals, the Income-tax Commissioner supports 
the position taken up by the Sassoons while in the other two the Commissioner is 
the appellant and contests the position taken bv the Agarwals and the Chidambarams 
Thus it will be seen that though in form the three appeals are each between the 
Income tax Commissioner and one of the three companies, m fact, they raise a 
control ersv between the assignor-company, the Sassoons, on the one side and the 
two assignee companies, the Agarwals and the Chidambarams on the other, the 
Commissioner supporting the Sassoons and opposing the other two 

The arguments before us covered a wide range and were advanced on the 
assumption that what the High Court held was that the Sassoons became entitled 
on the scry date of the respective assignments to a proportionate share of the year’s 
remuneration for the managing agency, and that accordingly that share accrued 
to the Sassoons as their taxable income, then and there, and did not cease to be 
such notwithstanding the assignment thereof The case was accordingly debated 
before us as though the decision turned upon the question whether any income 
could accrue to the Sassoons on the dates of the respective transfers of the manag- 
ing agency to the transferees It is necessary, therefore, to clarity, at the outset, 
what the question was which was directly l raised on the reference made to the 
High Court and what in the view of the High Court, was the date when a share 
of the j ear’s remuneration accrued to the Sassoons as its income It appears to 
me that the judgment of the High Court taken as a whole is based only on the view 
that the entire managing agency remuneration for the year accrued on the com- 
pletion of the year, «e , on the 31st December, 1943, and that when it so accrued 
it accrued both to asignor and to the assignee together This appears from the 
following passage of the judgment of the High Court 

In. oeder to levy income lax it is not enough to enquire when a particular income accrues* 
lVhat is more important and what 11 more pertinent is to enquire whose income it is which is sought 
to be taxed Assuming that this particular income accrued on the 31st December and till 31st Decern 
her there was nothing earned even so when the income does accrue the quesuon stilt remains to be 
amwered as to whose income it is which has accrued on the 31st December, 1543 ■' 
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It appears to me also that it is on the footing of the accrual on the completion! 
the year that the High Court dealt with the question of assignment of the income 
as appears from the following passage 

And clearly one of the rights which £ J) Sassoon & Co , Ltd^ had, was to receive the manag 
ing agency commission (share therein ’) when it accrued on 3 1,1 December They trans 

ferred that right 

From these passages it appears to me clear that the High Court proceeded on 
the view that income accrued at the end of the year to both together and that 
what passed to the assignee under the assignment included a future right of the 
assignor to a share in the remuneration, when it accrued on the completion of the 
year, and not on the view that the assignment operated as the transfer of a present 
right to such a share on the very date of the assignment It is in view of the assump- 
tion that the remuneration for the year accrued only on the 31st December that 
the Income tax Appellate Tribunal also took care to say, m making their reference 
to the High Court, as follows 

The quest ion is not uhen the managing agency commission accrued The real question is to 
whom it accrued 

It appears to me therefore that it is not correct to approach the consideration 
of this case as though the decision therein tunns directly upon the question whether 
any income had accrued to the Sassoons on the dates of the respective transfers 
of the managing agency to the transferees 

In the arguments before us considerable stress was laid by learned counsel 
appearing for the Sassoons on the fact that the managing agency agreements with 
which we are concerned provide for annual remuneration for an year’s work 
It was pointed out that the remuneration payable was fixed as commission at a 
certam specified percentage of the net profits of the respective Mill Companies 
So far as the Sassoons United Mills, Ltd , are concerned, whose managing agency 
had been assigned to Agarwals the commission was in terms stated in the agency 
agreement to be per annum and on the annual net profits of the company So far 
as Elphinstone Spinning and Weaving Mills Co , Ltd , are concerned, whose 
managing agency was assigned to Chidambarams, the remuneration is merely 
stated in the corresponding agreement to be a percentage of the net profits of the 
company, but is not in terms stated to be per annum or on the annual net profits 
But there can be no reasonable dout that as a matter of construction, the remunera- 
tion in the latter case also must be taken to be per annum and on the annual net 
profits notwithstanding some argument before us to the contrary Having regard 
to this basic fact the following are, in substance the arguments put forward before 
us by learned counsel for the assignor Sassoons (1) The managing agency com- 
mission was payable in respect of services for an entire calendar year and not for 
a portion thereof and therefore no commission became due to the Sassoons for the 
services rendered by them to the respective Mill Companies for broken periods of 
the year up to the dates of the respective assignments (2) Since no remuneration 
became a debt due to the Sassoons from any of the Mill Companies on the 
dates of the respective assignments no taxable income accrued to them for the 
broken periods (3) By the dates of the respective assignments, the Sassoons had 
only a bare expectancy, if any, to receive remuneration for the broken period and 
this expectancy could not be the subject matter of any assignment, and (4) The 
true legal position, therefore is that what was assigned was an income bearing asset, 

, the managing agency which was the source of income and which entitled the 
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respective assignees to receive all the remuneration for the year payable under 
the managing agency agreement subsequent to the respective dates of assign 
ment Accordingly the same became in its entirety taxable income in the hands 
of the respective assignees and no portion of it accrued at any time as taxable income 
of the assignor-Sassoons 

In the view that I take of the High Court’s judgment as to the date of accrual 
of the income and as to the scope of the question presented on the reference, the 
first three of the above arguments do not appear to me to call for any examination 
In the present case no question arises as to the enforceability of the claim for a 
proportionate share of the remuneration by the assignor from the very date of 
assignment Nor does any question arise as to the non payability of remuneration 
on account of non-completion of the work The year’s work has been completed 
by the assignee company m continuation of that of the assignor company The 
total remuneration for the year has in fact been paid mto the hands of the assignee- 
company The only questions, therefore, are (i) whether the money so received 
accrued by way of remuneration for the years work and became taxable income 
on the 31st December, 1943 (2) if so, whether it was the joint income of the assignor 
and the assignee or the sole income of the assignee, and (3) whether the assignment 
operated to transfer the assignor’s share of the income on its accrual 

The answer to the first of the above questions seems to me to admit of no doubt 
The remunerauon was for the year’s work The year’s work was completed on 
the expiry of the year The right to receive the remuneration became, therefore, 
vested on the 31st December, 1943 It is true that in Aganvals case there is a 
clause in the original managing agency agreement that 

the managing agency commission shall be due yearly on the 31st day of March in each and 
every year and shall be payable and be pa-d immediately after the annual accounts of the Mill Com 
pany have been passed by the shareholders ’ 

It has been urged, m reliance on this clause that the accrual of the income, 
in so far as the case of Agarwals is concerned, is not on the 31st December but on 
the 31st March next In the first place such a contention, in so far as tt relates 
to the date of accrual, is not permissible in view of the clarification in the order 
of reference made by the Tribunal to the High Court and m view of the specific 
and categorical language of some of the grounds in the statements of the case filed 
before us both by Sassoons and the Income tax Commissioner showing 31st Decem- 
ber, 1943, as the date of accrual of the entire remuneration ( Vide paragraphs 
} 9 {*}> •?£ and (g) of Abe Sassoons' statement, and paragraph t rr, /j ff) 
an d (5) of the Income tax Commissioner’s statement in Civil Appeal No 3 of 1953) 
But even if the contention be permissible and granting the view strenuously urged 
on behalf of the appellant Sassoons that there is no accrual of income until there 
exists a right to receive it, I do not think that the clause m question has any rele- 
vancy so far as the date of accrual of income is concerned Accrual of income 
for purposes of taxation, does not depend on the question as to when the income 
becomes payable It depends only on when a \ested right to receive the income 
arises (See Commissioners of Inland Revenue v Gardner Mountain & D Ambrumeml, 
Ltd l ) The accrual is accordingly complete when the right to the remuneration 
becomes vested by the occurrence of all the events on which the remuneration 
depends A mere clause that the remuneration shall be due at a later date, not- 
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withstanding that all the events on which the remuneration depends have occurred, 
can only have the effect of postponing the liability for payment and not”of 
postponing the vesting of the right to income The requirement of lapse of further 
time after the occurrence of all the qualifying events is not in itself an additional 
event which imports any element of contingency in the right It appears to me, 
therefore, that the above clause which has been relied upon — whatever the reason 
may be for the distinction which the language seeks to suggest between due and 
payable — can have no bearing on the date of the accrual and cannot have the effect 
of postponing the accrual from the 31st December to 31st March But even other- 
wise, this does not at all affect the final conclusion in this case reached by the High 
Court of Bombay If the view of the High Court is correct that the income accrued 
both to the assignor and to the assignee after the completion of the year’s work, 
it seems to matter little whether that accrual is on the 31st December or on the 31st 
March next 

The further question as to whether the view taken by the High Court that the 
assignments operated to transfer to the assignee the assignor’s share of the year’s 
remuneration after it accrued to him as his income and whether ir continues to 
remain the assignor’s taxable income in spite of the assignment, may also be shortly 
dealt with If the High Court be right in its view that the remuneration accrued 
both to the assignor and to the assignee together, whenever it may be, then it is 
clear that on the respective dates of the assignment, the assignor had a future right 
to a share of the remuneration on the completion of the year If so, there is ample 
authority for the position that the assignment of such a future right is valid and 
becomes operative by way of attaching itself to the right when it springs up (See 
Bansidhar v Sant Lai 1 , Misn Lai v MozJxar Hossam *, Palaniappa v Lakshmanan * 
and Baldeo v Miller 4 ) The validity of such an assignment as between the assignor 
and the assignee and the effect thereof on the assignor s future right may also be 
supported with reference to the principle of estoppel feeding title which finds recog- 
nition in section 43 of the Transfer of Property Act For the further position, viz , 
that a'person contmues to be liable for tax in respect of accrued income notwith- 
standing assignment thereof operating on or after such accrual, there is authority 
in Parkins v WaTiLick* This view is confirmed by the following passages in the 
Privy Council case in Pondicherry Railuay Co , Ltd v Commissioner of Income tax, 
Madras 6 

* Profits on their coming into existence attract tax at that point and the revenue is not concern- 
ed wild die suOskiucuv* appilvailuir oi 1 " dhr pruifiS' 

The destination of the profits or the charge which has been made on those profits by previous 
agreement or otherwise is perfectly immaterial 

(Quoted out of an extract from the case m Gresham Life Assurance Society 
v Styles 1 ) 

It appears to me that these passages constitute a clear recognition of the prin- 
ciple that when once income accrues to a person, an assignment operative in respect 
thereof, does not affect his taxability for that income It may be mentioned that 
it is not seriously disputed that the consideration for each assignment included 
the value of the prospective advantage of collecting the remuneration for the entire 
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year, k, in the sense that the actual consideration paid was higher than what it 
might have been if the assignment had taken place at the very commencement 
of the year 

The only substantial question, therefore, which this case raises is whether 
the view taken by the High Court that the remuneration for the year accrued 
as income both to the assignor and the assignee, is correct It is apparently as an 
answer to this question that learned counsel appearing for the Sassoons put forward 
the argument No 4 above enumerated, viz , that the assignment of managing 
agency is the transfer of an income bearing asset and that all income received 
subsequent to the date of assignment is entirely the assignee’s taxable income It is 
the va'idity of this argument that now requires examination The cases that have 
been relied on m support of this argument are the following The Commissioners 
of Inland Rc'erwt v Forrest 1 , Wtgmore v Thomas Summerson 2 , and Commissioners of 
Inland Reienue v Pilcher * Commissioners of Inland Reienue v Forrest 1 is a case of 
purchase of certain shares and the income derived therefrom and is analogous to the 
second head of income chargeable to income tax under section 6 of the Indian 
Income tax Act vtz , Securities The income therefrom is directly referable only 
to the ownership of the shares or securities Mere lapse of time makes income 
payable and the taxation depends on the receipt of the income U tgmore v Thomas 
Summerson * is also a case similar to the above Commissioners of Inland Reienue v 
Pilcher* is the case of a sale of an orchard inclusive of the year’s fruit crop, which 
by the date of the sale does not appear to have become Tipe enough to be treated 
as a severable item of property This was a case of property whose ownership 
itself in the ordinary course and by lapse of time, gives rise to income and is ana- 
logous to head No 3 of section 6 of the Indian Income tax Act It is interesting 
to note, that in this case, the learned Judges make a distinction between f nidus 
industnales and fruetus natarales and point out that the fruits derived from the orchard 
being cherries are fruetus naturales and not fruetus industnales That the result might 
have been different if it was fruetus industnales appears clearly, at least so far as 
Lord Justice Singleton and Lord Justice Tucker are concerned In the case of 
fruetus industnales the income does not arise by mere ownership but as a result of 
further in\ estment and labour which may be the effective source of income These 
decisions refer only to cases where the sole or effective source of income is mere 
ownership and taxability depends on receipt of the income 

Another case that has been relied on before us is the City of London Contract 
Corporation v Styles* That was a case where one company purchased as a going 
concern the business carried on by another company, as contractors for public 
works It was claimed that the assignee-company was entitled to deduction from 
their taxable income for a portion of the "purchase price which may be attributed 
to the purchase of the right, title and interest to, and the benefit of, certain building 
contracts of the company, from the execution of which, a portion of the net profits 
of the company arose This was negatived on the ground that the entire purchase 
price was capital investment and that what all was received later on was income 
derived by the execution of the contracts so purchased This, so far as it goes, 
may seem to suggest by implication that there may be a purchase of contracts yet 
to be executed and that the benefit of the entire profits therefrom is to be treated 
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as income m the hands of the purchaser The report of this case, however, does 
not indicate clearly whether the contracts whose benefit was purchased were parti- 
ally executed and if so whether the partial execution was substantial or negligible 
The statement of the facts of the case at page 241 of the report shows that the business 
which was purchased consisted entirely of partially executed or wholly unexecuted 
contracts, and of the rights thereunder and the benefits to accrue therefrom If 
the business consisted of only unexecuted contracts, this case is not an authority 
for the positidn contended for on behalf of the Sassoons But in any case even 
if some of the contracts were partially executed, there is nothing to show that the 
execution was of any such extent as to have become a substantial source of income 
It may also be noted that this decision is a direct authority only on what is capital 
expenditure and what is revenue expenditure for purposes of deduction The 
point in the form relevant for the present case was not raised there and cannot 
be taken to have been decided It is interesting to notice that in Simon’s Income 
Tax, Vol 2 (1949 Edn ), page 188 paragraph 222, the following passage appears 
In C'ty of London Contract Corporation Ltd v Stjd s l where the company acquired a business 
including a number o r unexecuted con tracts it was held that the sum paid for the contracts could not 
be deducted in computing the company s profits on the ground that the whole of the purchase 
price of the business was a sum employed or intended to be employed as cap tal in such trade 

Similarly in Spicer and Pegler s Income tax and Profits Tax (20th Edn ), at 
page 1 16 it is stated as follows 

Cost of unexecuted contracts taken over with a business (in amvmg at the profits from the per 
fonnance of «he contracts) 

and the case of City of London Contract Corporation v Styles 1 is {Quoted as authority 
These standard text books also show that this case has been treated as having refer- 
ence to unexecuted contracts (and not to partially executed contracts) and as being 
authority for the question as to what are permissible deductions from taxable income 
of business concerns 

The above cases, therefore cannot be treated as m any way supporting the 
contention put forward by learned counsel for the appellant Sassoons that in the 
case of an assignment of managing agency the entire remuneration for the year’s 
work accrues as a matter of law to the assignee and is his sole income, on the ground 
that the agency is the source of income and that m this respect it is to be treated 
as an income bearing asset No specific authority has been cited before us covenn°- 
the case of a managing agency nor can the case m City of London Contract Corporation 
v Styles 1 be treated as an authority showing that m the case of an assignment of 
partially executed contracts the remuneration or profits relatable to such partial 
execution is necessarily the income of the assignee 

The question thus raised has, therefore, to be examined on principle On 
such examination it appears to me that the argument advanced m this behalf is 
based on a fundamental misconception Income of the kind with which we are 
concerned in this case does not arise by virtue of any mere ownership of an asset 
What produces income is not the ownership of the managing agency but the 
actual work turned out for the benefit of the principal It is not the fact of a com- 
pany having obtained the right to work as a managing agent that produces the 
income but it is the continuous functioning of the company , as the managing agent 
in terms of the contract of agency that produces the income Hence it is the 

1 (1887) iTC 239 

R— 104 



THE SUPREME COURT JOURNAL 


804 


tVoL XVII 


rendering of the service of the managing agency or the carrying out of the managing 
agency busmess, which is the effective and direct source of income This is not 
to say that work or service is the subject of taxation It is the remuneration that 
is the subject of tax and work is the source of the remuneration Hence m such a 
case service or work is the source of income and not the ownership of the right to 
work The above legal position has been very succinctly brought out by Lord 
Finlay, though in another context, m John Smith & Son v Moore 1 in the following 


passage 

The business makes no profits The profits are not fruits yielded by a tree spontaneously 
They are the result of the operations earned on by the owner of the busmess for the time bemg 

Therefore, on principle, apart from authority, it appears to me to be erroneous 
to treat the managing agency agreement as by itself the direct source of income 
and to treat it as an income producing asset 

An examination of the provisions of the Indian Income tax Act clearly hears 
out this view Sections 3 and 4 of the Income tax Act are the charging sections 
The charge is (in so far as it is relevant for purposes of this case) on the income of 
the previous year (a) which is received by the assessee within the taxable territory, 
or (b) which accrued or arose within the taxable territory to a resident assessee 
As stated at the outset the assessment in the present case is based on accrual 
and not on receipt Computation of the taxable income is governed by the provi- 
sions of Chapter III of the Act Section 6 thereof enumerates the following heads 
of income as being chargeable to income tax. (1) Salaries, (2) Interest on securities, 
(3) Income from property, (4) Profits and gams of business, profession or vocation, 
(5) Income from other sources The residual item (5) may for the present purposes 
be left out Of the other four heads, items 2 and 3 are the only items m which the 
taxable income is directly related to the ownerahip of an asset In the present 
case the computation of the taxable mcolne has no relation to those items but may 
conceivably fall under head No 1 or head No 4 At this stage, it is necessary to 
observe that, though, so far, in the above discussion the managing agency has been 
referred to as service and the commission therefor as remuneration, for purposes 
of convenience, the true nature of the functioning of a managing agent where it is 
a firm or a company which so functions, has been recently held by this Court in 
Lakshminarayan Ram Gopal & Son, Ltd v The Government of Hyderabad 1 to be a business 
and the remuneration to be income by way of profits or gains from the busmess 
The income, therefore, falls under head No 4 and the computation thereof has to he 
made under section 10 of the Income tax Act Sub section 1 of that section runs 
as follows — 

The tax shall be payable by an assessee under the head profits and gains of busmess profession 
or vocation in respect of the profits or gains of any business profess on or vocation earned on by him 

Now, in computing the taxable income of the assignee can it reasonably be said 
that the remuneration for the entire year is the income of the assigneee and that 
it is tho profits and gains of the business earned on by the assignee, when as a fact he 
stepped into the position of the managing agent only on some date in the course 
of the year by virtue of the assignment It appears to me that before income can 
be attributed under this head to an assessee, it must relate to the busmess earned 
on by the assessee himself In the present case, therefore, the profits and gains 
of the whole ye ar seem to me clearly to relate to the busmess earned on both by the 
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assignor and the assignee taken together and are hence taxable as income accruing 
to both and apportionable as such between them The importance of not over- 
looking the significance of the phrase “ carried on by him ” in sub section 1 of 
section 10, though in a different context, has been emphasised by the Privy Council 
in Commissioner of Income tax, Bengal v Shaw Wallace & Co 1 A recent decision of 
this Court in the Liquidators of Pursa, Limited v The Commissioner of Income tax , Bihar 2 
also emphasises this and explains that the phrase “ carried on by him ” in section 10 
(1) of the Indian Income tax Act ' connotes the fundamental idea of the continuous 
exercise of an activity as the essential constitutent of that which is to produce the 
taxable income * This phrase appears to me also clearly to connote the idea 
that the taxable mcome is that of the very assessee or the combination of assessee 
whose continuous activity produces the income Where, as in this case, that conti- 
nuity is kept up by two persons successively, it appears to me that under this section 
the profits and gams are the assessable income of both together 

This is m accord with the well accepted notion, under the normal law, that 
if two persons jointly carry out a work or conduct a business, the total remuneration 
in fact earned for the work or the total gains made on that business belongs to both 
of them as their joint property and that such property has to be apportioned between 
them on some equitable basis This is quite independent of any question as to 
whether the claim for remuneration for the work or for the emoluments of the 
business can be individually or jointly enforced as against the person who is liable 
to pay It cannot be disputed that in the absence of any specific contract to the 
contrary between the persons who contribute to the work or business the fruits 
of such work or of such business is the joint property of both, when the same has in 
fact been realised Xor can it be said that this holds good only in cases where 
both the persons concurrently join together to eam the remuneration for the work 
or the profits of the business There is no reason m law why the same principle 
should not be equally applicable where the two together contribute to the total 
work or to the total business in succession as in this case and not in concurrence 
If, what arises on such continuous and successive functioning of two persons is the 
jomt remuneration of both, there can be no doubt that such remuneration would 
be apportionable betw een them on some equitable basis on the principle that joint 
property is normally severable To such a situation section 26 (2) of the Income 
tax Act would also clearly apply That section no doubt indicates nothing as to the 
principle of apportionment But there is no difficulty m the present case since it is 
agreed that the apportionment, if any, is to be timewise This also prtma facie 
is the only equitable w ay of apportionment on the facts of this case 

At this stage it becomes necessary to notice certain provisions of the relevant 
managing agency agreements which have been strongly relied on as supporting 
the view contrary to what I have indicated above Reliance has been placed on 
two provisions of the managing agency agreement between the Sassoons United 
Mills, Ltd and the Sassoons which are relevant only m the appeal relating to the 
Agarwals The first of these provisions is the one already nojiced in another context, 
mt > clause 2 (rf) of the agency agreement which runs as follows 

‘The said commission shall be due to the said firm yearly on the 3m day of March in each 
and e\ery year during the continuance of this agreement 
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It is urged that this term stamps the managing agency agreement with the 
characteristic of an income bearing asset which vests solely in the assignee the 
right to the entire income payable after the date of assignment But it appears 
to me thata term of this kind as a reference only to the payment aspect of the money 
which constitutes remuneration and has no bearing on the question as to whose 
income it is for purposes of taxation Taxable income must be derived from specified 
sources indicated in the Indian Income tax Act Since the mere ownership of 
managing agency cannot as a matter of law be treated as the source of income, as 
explained above any term in the managing agency agreement betw een the principal 
and the agent entitling only the assignee to receive the } ear s remuneration and 
negativing to the assignor any direct recourse to his quandom principal for his share 
of the income, cannot hav e the effect of den> ing to the assignor a substantial right 
to a share in the remuneration if otherwise he has a vested right thereto A dis 
Unction exists in law between the right to receiv e or get payment of a certain amount 
of money and the nght to the money itself The right to enforce payment of money 
may belong to one person But the beneficial right in that money maj belong 
wholly or partially to another Benami contracts are familiar examples of such 
a case Instances of joint rights in money or money s worth enforceable only 
at the instance of one out of the persons entitled, m special situations, are easily 
conceivable It may be true that there is no accrual of income unless there is a 
vested right to receive the money which constitutes income But this proposition 
has relevance only to the factum or date of accrual but not necessarily to the owner- 
ship of the income on such accrual None of the cases that have been cited before 
us m support of the proposition that there is no accrual of income unless there is 
right to receive it negative this view In the course of the arguments repeated stress 
has been laid on the proposition that there is no accrual of income unless there is a 
right to receive the income This may be so But it does not follow that the very 
person who has the right to receive the money which constitutes the income is the 
owmer of that money or that the income accrues to him alone That must depend 
on the substantive rights, if any, applicable to a particular situation A term 
m a managing agencv agreement between the principal and the agent as to the 
person to whom the remuneration is payable or is to become due can only have 
been meant as a protection or the principal in respect of multiplicity of claims 
against himself and cannot settle the substantive rights between persons who may 
have contributed to earn the remuneration 

The second prov nton relied on is clause i o of the managing agency agreement with 
which the case of Agarwals is concerned Clause 10 of the agreement runs as follows 
It shall be lawful for the said firm to ass gn this Agreement and the rights of the said firm here 
under to any person firm or company having authority b> its constitution to become bound by the 
obligations undertaken by the said firm hereunder and upon such ass gnme n t being made and notified 
to the said Company the said Company shall be bound to recognise the person or firm or company 
aforesaid as the Agents of the said Company >* like manner as if Me name of such person, firm or company 
had appeared tn these presents in lieu of the names of the partners in the said firm and as tfi such person firm or com 
pony had entered ,nto Mir Agrtemenl unth the said Company and the said Company shall forthwith upon 
demand by the said firm enteAnto an Agreement with the person firm or company aforesaid appoint 
ing such person firm or company the Agents of the said Company for the then res due of the term 
outstanding under the Agreement and with the like powers and authorities remuneraUon and emolu 
menu and subject to the like terms and cond lions as are herein contained • 

Stress has been laid on the underlined portion of the above clause It is urged 
that this as well as clauses i and 3 of the managing agency agreement show that 
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the assignor and the assignee are to be treated as one entity and that on assign- 
ment the assignee becomes the managing agent as if his name had been inserted 
in the managing agency agreement from the beginning, and that the continuity 
of the managmg agency was preserved thereby and that whoever satisfies the 
description of the managmg agent at the time when the commission for the year 
becomes due, is also the person entitled to the amount by' way of remuneration 
— not, as per this argument by virtue of any mutual arrangement between the 
assignor and the assignee, but — by the very terms of the managing agency which 
is the source of income It is urged, therefore, that this feature stamps the mana- 
ging agency as an income bearing asset In substance, therefore, this argument 
amounts to saying that by virtue of this clause the service of the assignee subsequent 
to the date of assignment can be tacked on to the service of the assignor for the 
earlier portion of the year, so as to constitute it service for the entire year which 
earns the remuneration, as the sole property of the assignee, 1 e , that the assignment 
has to be gi\en retrospective operation from the commencement of the year in 
respect of the work so far done But if this clause is to be construed as having 
such retrospects e operation, it must, on the very terms of the underlined portion, 
become so operative from the original commencement of the agreement itself and 
not from any particular date or event thereafter There is no reason to confine 
such retrospective operation only to the inchoate advantage for remuneration 
arising from partly finished work of the year The underlined portion of the clause, 
if it is to have retrospective effect at all, is comprehensive enough to take within 
its ambit every other claim which may have accrued but remained unpaid commen- 
cing from the initial stage of the agency On this construction, therefore, the 
right to every such claim would pass to the assignee Such a result would obviously 
be untenable and no reason exists why the retrospective operation, to be imputed 
to this clause, should be confined to the limited extent which serves the argument 
put forward in this behalf by the appellant-Sassoons It appears to me, therefore, 
quite clear on a fair reading of the entire clause 10 of the managing agency agree- 
ment that the onlv effect thereof is to bring about the result specifically stated in the 
second portion of that clause (which has been side fined) 1 e f that on assignment, the 
assignee firm shall be entitled to demand and obtain from the principal company 
a fresh managing agency agreement in its own favour for the residue of the term 
outstanding and with like powers authorities remuneration and emoluments and 
subject to the like terms and conditions In my opinion all that the clause 10 taken 
as a whole means is no more than that the assignee is entitled to demand a fresh 
agreement on the same terms and that evenjwithout a fresh agreement being formally 
executed as between the principal Mill Company and the assignee company their 
mutual rights and obligations will be governed by the old agreement for the residue 
of the term with the assignee company’s name substituted for the assignor com- 
pany’s name Such effect can only be prospective and not retrospective 

There can be no doubt, however, that though any mere clause in the managmg 
agency agreement that the employer is to be responsible only to the assignee foAhe 
payment of the entire year’s remuneration is not by itself enough to vest in the 
assignee a beneficial right to the remuneration of the year, such a right may arise 
hy virtue of a specific or implied term as between the transferor and the transferee 
either as part of the deed of transfer or independent thereof It may be mentioned 
that in the Aganval’s case there was such a -specific .term in the agreement preh- 
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mirar> to the actual assignment But learned counsel for the Sassoons expressly 
disclaimed .t on the ground that it was not incorporated in the deed of transfer 
«nd w as, in any case, superfluous and did not rely on iL In his view the nght of the 
iss^nee to receive the entire remuneration did not depend on any specific term 
j-tween the ass gnor and he assignee but on the fact that what was transferred 
jt an income bearing asset which carried with it a right to the entire income that 
alh due after the date ct -las gnment It is on account of the insistence on this 
stew, that as I apprehend learned counsel for the Sassoons disclaimed the above- 
mentioned special lerm between the assignor and the assignee as being superfluous 
He seems to has- nought thereby to obviate the consequence of the contention 
that the as gno s share of remuneration became the assignee’s by virtue of the 
pc 1 as ignment thereof operating thereon on its accrual and that hence it re 
n red the taxable income of the assignor 

It may be mentioned in this context that clause 10 of the managing agency 
agreement in Agarwal s case has been relied on by learned counsel for Agarwals 
to show that while, it may be that in the normal run of events the contract for 
remuneration under the managing agency agreement is an indivisible contract 
for a whole years remuneration on the completion of 'a whole year’s work, this 
clause necessarily implied divisibility of contract and of the remuneration in the 
year of assignment since the assignment necessarily took place with the consent 
of the principal Mill Company (Vide section 87 B (c) of the Indian Companies 
Act) This argument was advanced to support the contention that the Sassoon’s 
share of the year s income accrued on the very date of assignment Since, how- 
ever in mv view that was not the basis of the judgment of the High Court as explained 
above and since such an argument is not, in my opinion, open, having regard to 
the statement of tne case by the Income tax Appellate Tribunal as well as of the 
statements of appellants and respondents herein, I do not consider it necessary to 
N deal with that argument 

In my view, therefore, the continuous and successive functioning by both 
the assignor and the assignee under the managing agency agreement was the effective 
source of the year’s income That income accrued on the completion of the year 
and WuS the joint income of both the assignor and the assignee The prior assign- 
ments m the course of the year operated as assignments of this future right to a 
share of the income It is only by virtue bf inter se arrangement between the assignor 
and the assignee, resulting from the transactions of assignment, that the assignee 
had the right to collect the entire income Nevertheless, the share in this income 
which accrued to the Sassoons on the completion of the y ear remained the taxable 
intntne of the Sassoons and they were rightly taxed in respect thereof The very 
strenuous arguments of learned counsel for Sassoons to counter the above view are 
based on the insistence that the managing agfcncy is like property which per se 
produces income and, on ignoring the distinction between right to receive the income 
and right to the ownership of the income and on treating the former as settling the 
question of the person to whom income accrues In my opinion these arguments 
are unsustainable and the conclusion reached by the learned Judges of the Bombay 
High Court is correct 

The appeals are, therefore, liable to be dismissed 

I express no opinion on any of the other points raised 


Appeals allowed. 
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THE PROBLEM OF CHARACTERIZATION* AND THE DOCTRINE 
OF RENVOI IN PRIVATE INTERNATIONAL LAW f 
By 

Paras Diwan, Lecturer, University Law College , Jaipur 

I — Introdlctory 

It can happen, rather it is happening, that A and B mav be husband and wife 
in one country, while they may not be so in another , A may be considered husband 
of B in one country and husband of C in another country X may be considered as 
indebted to T in one country and in another country or other countries he may not 
be so indebted , a contract between P and Q.may be enforced m one country, while 
it may not be enforced in another , and so on 

Th-s is due to the nature of Pm ate International Law 

That many rules of Private International Law are jejune, otiose, conflicting 
and unsettled, * 1 and that not less often they ha\e yielded to bizarre results, leaving 
their helpless victim 2 to moan and groan under their heavy weight from which 
he or she can seek relief nowhere, and creating such a legal conundrum from which 
sometimes even the members of Bar or Bench find it difficult to extricate themselves, 
are well-established facts For this state of affairs m Pm ate International Law 
it has been said 3 that it is due to the fact that the rules of Pm ate International 
Law are in a formats e period and certain inherent problems thereof are such that 
they defy all attempts to an amicable solution That could be an explanation 
but not a justification The fact remains that, if law has to serve society , out of 
this myriad of confusion a solution has to be evohed, the rules have to be socially 
trained, and Private International Law, like any other branch of law, has to be 
cast in a mould which will not only be systematic but also conducive to social pro- 
gress and international intercourse 

* This problem has been discussed under various names by different writers Bartin ga\e it the 
name or Theory of Qualifications Other writers t g Cheshire Beckett \ussbaum etc have 
discussed it under the head Classification while writers like Moms and Falconbndge prefer 
to discuss it under the heading Characterization The present writer submits that the use of the 
latter form is most appropriate for the discussion of the problem 

| In this paper the writer with a view to shorten the length of the paper has avoided a dis- 
-cussion of manv cases ' hich ha\ e been customarily discussed under the present problem 

1 Whether one looks at the law of marriage recognition of fore gn judgments or the law of 
contract one is faced with conflicting decis ons whose reconciliation is not possible and sometimes, 
therefore it is impossible for a lawyer to say what law is 

a See Ogden v Ogden L R (1908! P 46 In re Befall L R (1887)^8 Ch 230 

3 Most of the writers on Private International Law have given this explanation, and probably" 
m the present submission no other justifiable explanation is possible ’* 

J— 29 
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Our Courts have, hitherto, invariably followed the rules of British Private- 
International Law, probably there was no other alternative But to day it is 
neither necessary nor desirable As every country has its own rules of Private Inter- 
national Law, so we can have ours, though it should not be taken to mean that the 
writer wants to convev that we need not pay any heed to international uniformity 
of the rules , what he wants to stress is the need to evolve an independent system 
of Private International Law of course, considering the need of international unifor- 
mity, but in no case trying to ape some one or other system Air Justice Sinha 
very pertinently remarked 

“ The Courts in India are now at liberty to lay down and follow their own 
rules with regard to Private International Law , and in this regard we are in a 
very happy position since we can adopt the rules laid down in various countries as 
accord best with our sense cf justice, equity and good conscience We can profit 
by their experience and avoid their errors ” 1 

The learned judge has stressed the need of the study of comparative law 
and also of remembering our social context In the present submission, probably 
no other branch of law than Private International Law can profit most from this 
study, though hazards of that study are not to be forgotten 

Like many other problems of Private International Law, the problem of charac- 
terization and the doctrine of renvoi are shrouded in a heavy fog, and the voluminous 
literature existing on the subject, though brings the problem to the fore and also 
attempts to clear it of some of the fog, appears to thicken it rather than to really 
clear it of Much is due to the nature of the problem, and much is due to the 
existence of different legal systems in the world, which are not only different but 
contradictory , and probably much is also due to the fact that very logistic view 
of the problem has been taken bv some writers and judges In the present sub- 
mission if an attempt is made to solve the problem so that it may help in the adminis- 
tration of justice and provide relief to the parties seeking it, probably, we will have 
to give up logistic approach , the solution thus arrived at might be loose, but it is 
hoped that it would go to solve the problem The needs of justice are far greater 
than of the logic 

Therefore the purpose of the present paper is not so much to propound author’s 
own theory Private International Law abounds in such theories — as to present 
the problem in a systematic way, to bring ont clearly the issues involved therein,, 
and the complications arising thereof and to suggest a solution, if possible 
II — The Problem 

The rules of Private International Law are applied when a Court is called upon 
to decide a case which contains some loreign element Although it is not incumbent 
on t ic raumcipa Courts to decide cases involving foreign elements by applying some 
or o cr oreign aw and, at least in theory, the Courts can decide such cases exclu- 
sive y y applying internal law, y et m practice the Courts decide such cases not 
exclusively by reference to the internal law of the forum but by reference to some 
or ot er oreign law which according to the rules or Private International Law, is 
deemed applicable to the cases For instance, an Indian Court is seised of a case- 
wherc it has to decide whether it would accord recognition to polyandry the parties 
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to the case were domiciled and married in Tibet where polyandry is recognized, 
and the moveable property, the succession to which was in dispute, was situated in 
India , on the determination of the question would depend the determination 
of the issue, i e , who would succeed to the property Or, a Hindu domiciled m 
India and having a Hmdu wife, goes to London and marries there a woman 
domiciled m Germany Will an English Court accord recognition to ploygamous 
unions, or to what extent will it accord them recognition on the determination 
of this question would depend whether the marriage in London was valid Or, an 
Indian enters into a contract with an Italian According to Indian Law a contract 
must be supported by consideration 1 , while according to the Italian Law it need 
not be which law will govern the transaction, Indian or Italian ? Or, under 
the French Law the breach of a marriage contract is considered as a tort, while 
under the English Law it is considered as a breach of contract if the case is 
adjudicated before an Indian Court, which law would it hold to be applicable ■* 

To decide cases involving foreign element, or elements, a Court (provided it 
has decided that it had jurisdiction) has first of all to determine whether a given 
factual situation gives rise to rights, or imposes obligations, or creates a legal 
relation or an institution or an interest in a thing* Thus, the question is in 
reference to what law it is going to characterize the factual situation in question 
so that it may reach to a socially desirable result 3 

How cardinal this question is, is realized when it is understood that without 
this the Court can proceed no further m the case For instance, the following are 
the well recognized rules of Private International Law capacity is governed by the 
law of the domicil 3 , formalities by the lex loci celebrations* , rights to immoveables 
bv the lex situs*, etc Unless the Court determines what is meant by capacity, 
formalities or immoveables it will be well nigh impossible for the Court to proceed 
with the case 

This problem has become rather acute due to the fact that a particular rela- 
tionship, a situation, or a particular institution is characterized differently by diffe- 
rent systems of law And this will continue to present difficulties even if nations of 
the world arrive at a uniform code For example, according to the rules of character- 
zation under the British Private International Law, the Statute of Fraud 6 and the 
Statute of Limitation’, relate to procedure and not to substance , a marriage 


1 Sect on 25 of the Indian Contract Act recognizes three exceptions to this general rule 

2 See Falconbndge Characterization ui the Confl ct of Laws 1937 Law Quarltrly Re , no p 235 

3 This has been so laid in numerous cases though it cannot be said that this rule is of universal 

appl'canon rHe appi cadmty 01 this rule in marriage contracts and in contracts generally has been 
doubted In the former the current is that the law of matrimonial domicil governs and n the latter 
there is conflict whether capacity should be governed by the proper law of the contract or by the 
law of the country with wh ch the contract has real contact While on the continent the capacity 
is normally governed by the law of nationality ^ 7 

4 Probably there is no other rule of Private International Law like this which has found univer- 
sal apphcat on It is now ua versa I ly accepted that the formalities are governed by lex loci con‘ractus 
(or Lex loci celebrationis ) But see Mehata v Mehata (1945) 2 All E R 690 

5 See Re Hoyles LR (1911) J Ch 58 As regards tins rule pracucally there is no contro- 
versy notv _ 

6 Lerowe v Brown ( 1 832) The dec sion in this case was doubted m by Wdles J m Williams' 
v Wheeler {i860) and also m Gibson v Holland (i 86 3 ) This has been almost un versaJJy condemned 
by writers on. Private International Law See Cheshire Private International Law 76 78 Beckett 
the Quest on of Classification in Pnvatd International Law 1934 British Year Book of Internationa l 
Law 69, Falconbndge Characterization m the Conflict of Laws 1937 Law Qja terly Review 


7 This rule 

International Law But this construcUon has 

of Limitation and the Conflict of Laws toe op cit p 352 


dered to be the established rule of the Anglo American systems of ftivate 
thi, romwirtinn ha, h— n doubted by some , see Lorenzen, the Statute*. 
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xevoking a will 1 , is a part of matridomal law and not of testamentary law ; the French 
law prohibiting the marriages of minors relates to formalities 2 , and not to capacity , 
whether things or interests in thing* are moveable or immoveable*, is to be determined 
by the lex situs ; the formalities of marriage are to be determined by the lex Ion 
tekbrahoms* , the capacity to marry is governed by the law of domicd of the 
parties 5 , whether a marriage is vojd or voidable is to be determined by reference 
to English Law* , the Argentine nde permitting marriage by proxy is a matter 
relating to formalities 7 and so on On the other hand, the Statute of Limita- 
tion is considered to be relating to substance by French and German Laws 5 , 
the rule prohibiting marriages of minors, under the French Law, is considered as 
question relating to capacity* , a marriage revoking a will is considered to be a 
matter relating to testamentary succession by French Law 10 , etc 

These different rules of placing the same relation, the same factual situation, 
or the same institution in diverse categories has not less often led to grotesque re- 
sults This may be shown by the following two illustrations * 

Ogden v Ogden™ —In September, 1898, without the knowledge of their parents, 
an English woman, domiciled in England and a Frenchman, domiciled m France, 
married in London 

After sometime, the father of the Frenchman when he came to know of this 
marriage, took him to France and got the marriage annulled, as according to French 
Law a person under 25 years could not perform a valid marriage without the con- 
sent of his parents 

Subsequently the Frenchman contracted another marriage m France Upon 
hearing this, the Englishwoman brought proceedings in the High Court of England 
for the dissolution of marriage on the ground of desertion and adultery of the 
husband , she also asked that her marriage should be declared as null and void 
The petition was dismissed for want of jurisdiction 

In October igo6, she married an Englishman, William Ogden, with whom 
.she continued to live for sometime When Ogden filed a suit asking for a decree 
of nullity of marriage on the ground that at the time of marriage she was already 


1 Re Marlin, L R (1900) P an 

2 Simamn v Maltack (i860), Ogim v Ogden, L R (1908) P 48 

3 Re L.R. (1911) 1 Ch 179 

/ o \ ^ee Scnm i h,,t ' / Scnmshire (1 752), DalrympU v Dairy mpU (1811) , M'arrender V WarreruUr 
t !»?;)>, Haney v Far me ( 1882) , Berthiawne v Dasiours L R (1930) AC 79 (P C ) In the last case, 
lltfAC inedsbuji. nt Vw VsiC) CsicmvA ‘‘-'li a marriage is good "by the laws ol the country 

where it is effected, it is good all the world O'er, no matter whether the proceeding or ceremony which 
£“££ f C r orflD S t0 'be place would or would not constitute marriage in the 

image in the 
r proceeding 


country ot the domicil of one or other of the spouses If the so-called marriage is no marriage in the 
place where it celebrated, there is no marriage anywhere, although the ceremony or nroceedine 
conducted in the place of the parties’ domicil would be considered as good marriage ” 


Set foolnoti 

6 Be RenmlU v De Renet, '[e, L R (i 9 .«S) P 1 
reviewed all earlier cases on the matter 

„ 7 Apt v Apt, L R (1948) P 83 add also sec Lorenzen, Mamagc by Proxy. loc op Ot , p 


1 this case the Court of Appeal has 


.379 

, JL case Benton v llorean, in which the statutes have been considered as relating 
pages 6g 70 converse English case is Lerotit v Braun See their discussion by Bechet t, 

M8 ’ “> ' 7 ° F '“"> ^ PP 7S-J9, 


10 See The Maltese Marriage C-ase 

11 L.R. (1908} P 48. 
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a mamed "woman and her marriage was not annulled, the lower Court pro- 
nounced a decree msi from which the Englishwoman appealed 

The Court observed that her marriage with the Frenchman was valid as the 
English Courts would not recognise the nullity decree pronounced by the French 
Court and therefore held that her marriage with Mr Ogden was a nullity 

The result of the case is obvious The parental consent was characterized 
by the English Court as a matter relating to formalities and as formalities a v e gov emed 
by the lex loct celebrationis, the first marriage was valid according to the lex loot cele- 
brationis 

Poly famous unions — In earlier cases 1 , the Enghch Courts refused to accord 
any recognition to polygamous unions The logical result of this would have been 
that, say, if an Indian already having a wife in Ind a married an English woman 
in London this marriage then would have to be considered as valid, because in 
the eyes of English Law his first marriage was non existent But m subsequent 
cases it was held that for some purposes poly gamous unions will be recognized 2 3 * 5 . 

However this has not solved the problem entirely, for, as is shown by many 
cases, the problem of polygamous marriages is still shrouded in thick confusion 
It is now settled that the English Courts will recognize polygamous marriages and 
the issues of such marriages will also be recognized provided the domicile of 
the man considers them as valid * If the domicil of the uoman does not recognize 
them as valid, the English Courts will not recognize them * 

In some cases when the position of polygamous marriages in British Private 
International Law led to gross injustice, the Courts abandoned the principles 
and decided the cases m a way which was more m consonance with justice 6 In 
Chetty v Che tty*, when the English wife of an Indian Hindu brought judicial separa- 
tion proceedings, it was argued by the husband that his marriage being a poly- 
gamous marriage was not subject to the jurisdiction of the Court This plea was 
not accepted In Mehata v Mehala when the English wife of an Indian Hindu 
asked for the declaration of nullity of her marriage which was performed in India, 

1 Hyde V Hyde (1866) Wormier v ManauUr (1833) In the former cast Lord Penzance 
remarked ‘I conceive lhat mamage as understood in Christendom may for this purpose be defined 
as the voluntary union for life of one man and one woman to the exclusion of others Applying 
this defimuon the Court m In re Brthrll ease reached to the conclusion that the child of the Englishman, 
domiciled 10 England bom of a mamage contracted m South Africa with a woman of Baralong tribe 
which allowed polygamy was not legitimate this was held by the Court despite the fact that the 
Englishman never toos another wife in his lifetime However in subsequent cases the scope of <1™ 
limitation was restricted In hachmson v Aaehimson LR {1930) P 217 a Russian mamage was 
held valid, at that time the Russ_an law permitted a mamage to be terminated at the will of either 
party And see the interesting arguments advanced by Mr Naguib in ft Jiagutb, L.R (1917) j 
K B 339 ui which he pleaded that he was not guilty of bigamy Mr Naguib contracted three mam- 
ages in succession , he first mamed one X, an Egyptian woman in Egypt according to the local rites 
then he married one 1 w England during the lifetime of X , he subsequently divorced X and finally 
mamed Z> “ Englishwoman m Eneland while X and I' both were alive He was indicted for 
bigamy m marTvmg Z Sec Mangndkar v Mmgrulkar (1939) 

2 Se« the Sutha Peerage ease, (i94 6 ^ * All E R 397 Baindail v Bamdai', (1945) 2 All E.R 
374, Snmaranv Snm asan (1943! 2 All ER 21 Mehata V Mehata (1945) 2 AUER 690 

3 Mangrulkar v MangnJkar (1939' R v Svbenntendrr.l cj Marriage*, L R {1917) t K.B 634 m 
this case an Indian Muslim who has mamed an Englishman m England effected the divorce of her 
wife was sending her a written talainama The Court refused to recognize this form of divorce and 
held that the divorce has not been effected Lebdmm v Chakrasati (1929) 

— 4 —See Gieihrre Prwate International -Laue-fead-Zd ), p 409 f Be£keJ r 4& Lao- Quarterly Renewal 

5 Chetti v CheUt L R. (1909) P 67 , Mehata v Mehata, (1945) 2 All E R 690 

6 LJt (1909) P 67 

7. l>945) 2 All E R 690 
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the Court took over the jurisdiction without bothering about any rule which denied 
it jurisdiction Mr Justice Bernards observed that he wa* not in the least troubled 
by the fact that the marriage took place outside the jurisdiction of the Court, nor 
was he troubled by the fact that the respondent was at all tunes domiciled m India 
He held that, according to the law as it was then settled and as it had always stood, 
the feet that the petitioner was at all material tunes domiciled in England gave 
the Court jurisdiction to deal, so far as the questiqn of nullity was concerned, with ■ 
the marriage she went through with the re<pondent 1 Probably, justice was d^ne 
m the present case But unfortunately the EngLsb Courts hate not shown that 
much read ness to do mstice in other cases, otherwise the problem of polygamous 
marriages would net hate been so complicated in Pmate International Law as 
it is at present 

The real nature of the problem may be illustrated from the following cases . 

A German Case — In this case a Tennesse promissory note was sued upon m a 
German Court At the time of the suit the German period of limi tation had 
expired, though the Tennesse period had not expired The Reichsgencht held that 
neither of the periods was applicable the Tennesse period was held not applicable 
because the Tennesse law characterized limitation as procedural, and no rule of 
procedural law of a foreign country could be under the rules of the German Private 
International Law, made applicable , and the German period of limitation was 
held not applicable for the limitation was characterized as substantive by the Ger- 
man Private International Law — the substantive law applicable in the present 
case being the Tennesse law The case went in favour of the plaintiff. The 
result was that the promissory note was exempted from the application of both the 
lavs * 


A French Case In this case the widow claimed a share in her husband’s pro 
perty situated m Algiers The husband died domiciled in Algiers The parties 
at the tune of their marriage were domiciled in Malta 

Under the French Private International Law, succession to immoveables was 
governed by the lex tel situs , and the right of husband and wife to property arising 
out o , w at was in French law known as * regime its bicns entre tpoux ’ was governed 
y e aw of the matrimonial domicil, i e , m absence of a contract, the law of 
he country where the couple intended to establish themselves at the time of the 
marriage Under the French municipal law, as then existing, the wife Was not 
entitled to any share m her husband s property, though she was, under it, entitled 

0 nan a^share in the property acquired in common by husband and wife—* regime 
s VW But m this case the * regime des btens * was governed by the Maltese 

e altese law gave the widow half of the common property, and a right 

01 survivorship in one quarter of the assets left by the husband 

The question at issue m the present case was whether the widow was entitled 
to a quarter share in the assets left by the husband » 

The difference of characterization between the two laws was that according 
o one I t w i ow s c aim to the land raised a question of succession, while accord, 
mg to the other it raised a question of matrimonial property 


i (i<m) a All E R. 690 

fifj v Rn £S b,amN °' CmVr 19,0 by \ujsbauia 
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The French Court held that the Maltese law applied and therefore the claim 
■of the widow was upheld 1 2 

An English Case — In this case, Mrs Cohn and Mrs Oppenheimer, mother 
and daughter, who were German nationals domiciled in Germany though resident 
m England, died in an air crash in London It could not be proved who survived 
the other 

Mrs Oppenheimer was entitled to the property under Mr Cohn’s will 
provided she survived Mrs Cohn 

The English and German laws differed as to the presumption under such cir- 
cumstances Under the former law the presumption was that the junior m age 
surviv ed the senior, while under the latter the presumption was that they died 
simultaneously 

Upon the counsel for the persons interested in Mrs Oppenheimer’s property 
saying that the first question to be determined by the Court was whether or not 
Mrs Oppenheimer survived Mrs Cohn and that since that was not certain and 
since the matter of proof was determined by the lex fort, the English rule of presump- 
tion applied, Mr. Justice Uthwatt said that the question was not 1 did or did not 
Mrs Oppenheimer survive Mrs Cohn’’ but ‘i« the administration of Mrs Cohn’s 
property to proceed on the footing that Mrs Oppenheimer survived Mrs Cohn 
or on the footing that she did not? ’ On this basis his Lordship held that the law 
of domicil applied, under which Mrs Cohns relati\es were entitled to the pro- 
perty * 

From the above illustrations it would come in clear relief that the problem of 
characterization is a very vital problem of Private International Law, whose solu- 
tion would put this branch of law on verv smooth rails and would lead to the solu- 
tion of many complications which have crept into this branch of law This fact 
remains even if it is admitted that not in all cases of conflict of laws the problem of 
characterization presents itself in very acute form and that cases in which grotesque 
and socially undesirable results have been arrived at are not many 

The problem of characterization was first stated by Franz Kahn in 1891, and 
subsequently, in 1897, it was more amply discussed by the French writer, Barun, 
in a monograph intituled, * the Impossibility of Arriving at a Definite Suppression 
of the Conflict of Laws’, which has, ever since, become a classic statement of the 
problem. 

Since then much has been written on the problem The problem Was 
first introduced to English readers by Beckett 3 , in 1934, and to American readers 
by Lorenzen 4 , in 1920 Dicey 5 6 , Cheshire®, Falconbride 7 8 , Martin Wolf*, 

1 This case is commonly known as the Maltese marriage case and it has been discussed 
almost by ail writers on the subject 

2 In re Cohn L.R (1945) Ch 5 

3 Beckett Classification in Private International Law BY IL (1934) P 46 

4 The Theory of Classificauon in Conflict of Laws p 80 and the qualification. Classification, 
or Characterization Problem m the Conflict of Laws, p 115 

5 Conflict of Laws, p 62 

6 The Consecutive Stages in a Private International Law Case, Private International Law, 
3> 88 

7 Characterization, m the ConH ct of Laws, 1937 Law Quarterly Review, p 235 

8 " The Classificauon of Legal Rules and I munitions ’, Private International Law, p 146. 
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Moms*, Robertson*, SchnntofP, are some of the other leading writers on the 
subject In this paper the writer has no intention of reviewing all the existing htera- 
ture on the subject , his attempt is a modest one, to give a brief renew of the pro- 
blem, of various theories and a few suggestions of his own 

As may be obvious from the above, ‘ the problem of characterization arises 
from the fact that the leagal concepts express or implicit in different systems oflaw 
may vary from countrv to country The differences in legal concepts are some- 
times peculiarly complicated and subtle The> may arise from the mere fact 
that different languages prev ail m different countries, so that a w ord m one language 
in only approximately equivalent to the supposedly corresponding word in another 
language or even that two supposedly corresponding w ords express fundamentally 
different ideas Apart from mere differences in language, there may exist fiiflda- 
men tails d fferent legal concepts which are accidental or arbitrary but are products 
of the whole historical development of different systems of law These differences 
m legal concepts are especially likely to manifest themselves m differences m 
the management and divisions of the law A scheme of arrangement or division 
of rules of law presupposes a classification of the legal relations, institutions, 
interests or things to which the law relates, and in «ome cases a matter may be 
sufficiently characterized when it is assigned to its appropriate place in a legal 
system ’* 

In the words of another writer 

‘ In every case which involves a question of Private International Law the 
Court is called upon to decide whether a given state of fact, or a rule oflaw and 
the right resulting therefrom falls into one or other of these conceptions of categories 
of analytical jurisprudence, it is this process — involved in even, case — which I 
describe by the English word ‘classification’ and which in French legal literature 
is described by the word ‘ qualification ’ ”* 

“ Characterization as such is a most familiar incident of legal analysis, eg » 
in deciding whether a certain transaction constitutes a trust or contract Any 
subsumption of facts under legal concepts, or of legal concepts under broader cate- 
gories, can be called qualification or characterization *’• 

The problem, it is submitted, may be presented as follows 
Suppose, a Court is called upon to decide a case involving some foreign ele- 
ment or elements Assuming that the Court has jurisdiction, the Cqurt can, 
obviously, apply one of the two or three laws involved m the case the law of the 
forum may be applied, or the lex causae may be applied or the law of some other 
country may be applied 

It is likely that cme law may consider the issue involved as question of proce- 
dure, the other law may consider it as involving a question of substance , one law 
may consider as tort, another a contract, and so on Because of this div ersity , on the 


■3 

4 

5 

6 


D cry Conflict or Laws (6 h Editwnl, the Problem of Characterisation, p &* 
Robertson Characterization in the Conflict of Law 
*\ rated Rights , English Conflict of Lews p 31 
Falconbndgc loc op at , p 241 

Beckett, Joe op at , p 46 •> 

Nussbaum • Principles of Private InteraaiionaJ LS\r, ‘ Quahfleafion ”, p 79 at 8* 
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application of one system of law one set of rules will be applied, on the application 
of another system another set of rules will be applied 

The first question, therefore, to be determined is • whether the characteriza- 
tion of the factual situation, legal relation, obligation, institution, thing or interest 
in thing, has to be made on the basis of the lex fori or the lex causae or the law of 
a third country 

Once \he first question, or the first step, is determined, it has to be linked to 
some system of law Or the question is in reference to what law, * the legal rela- 
tion ’ is to be determined 7 For instance, a choice of law rule of the forum may 
determine the legal relation by reference to the lex domicilii, or the lex loci contractus, 
or the lex situs The terms, ‘ lex domicilii ‘ lex loci contractus 3 and ‘ lex situs 3 are here 
connecting factors The next stage, therefore, is the determination of the connect- 
ing factor The connecting factor connects the legal relation with a particular 
country The problem of the connecting factor may become complicated due to 
the fact that the connecting factor of the two laws may be different, or though 
it may be same, )et different meanings may be attached to it by different laws And 
here the problem of remoi may also be involved 

Lastly, the Court has to apply the law of the country directed by the connecting 
factor and to determine what legal consequences result from that legal relation or 
factual situation Here also the problem might get complicated the question, 
may be what is precisely the meaning of the ‘ law of the country 7 ’ Whether 
it relates to procedure or substance, or whether it relates to intrinsic validity or to 
extrinsic validity It may further be complicated when the Court decides that 
the law of a country will be applicable, what does it mean 7 Whether it means 
the municipal law of the country or whether it means the entire law of the country, 
including the rules of Private International Law 7 This ma> again involve the 
doctrine of remoi 

Further the problem may also get complicated due to the conflict between 
the conflict rules of different countries A conflict between conflict rules may 
arise because the subject or question or factual situation, etc , are characterized 
differently in two countries , it may also arise because the connecting factor is 
■characterised m one way in one country in different way in other country, or be- 
cause the conflict rules of two countries refer to different connecting factors 

At least four theories have been propounded for the solution of the problem off 
characterization They are 

(a) Characterization should be governed by the lex fort 

(b) Characterization should be governed by the lex causae 

(c) Characterization should be made by making a distinction between 

primary characterization and secondary characterization , the former should be 
governed by the lex fan and the latter by the lex causae, though m some cases the 
lex fan might be applied even m the case of the secondary characterization 

(d) Characterization should be made on the basis of comparative lavy and 
analytical jurisprudence. 

J— 3° 
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For solving the problem of characterization, various theories have been suggest* 
ed , oil the application of each theory different results might be arrived at. In 
tins part of the paper the present writer proposes to give a brief review of these 
theories 

Chara lenzalion on the basts of lex fori — When Bartin wrote his famous mono- 
graph it was the hey day of Law of Nations theory in private international law. 
After elaborately discussing the problem, he came to the conclusion that in this 
field it is almost impossible to arrive at any conclusion on the basis of rules of Law 
of Naticr«, for the simple reason that there are no such rules, and therefore, in all 
cases (almost all cases for he recognized a few exceptions), the problem of charac- 
terization has got to be determined on the basis of the lex fort This formulation 
not only gate a heavy blow to the internationalists in private international law, 
but also brought the problem to the fore 1 

On the basis of Bartm s formulation, the problem can be solved on the basis of 
the following two rules 

(a) When a Court deals with the question of characterization, it must invari- 
ably (subject to a few exceptions) apply and decide the issue on the basis of rules 
of internal law Where the Court is called upon the decide a rule of foreign 
law, an institution a legal relationship or some factual situation of a foreign country, 
it must determine it on the basis of the characterization made in its internal law, 
provided there exists such a corresponding rule, institution, legal relationship or 
actual situation in case it is not so, then it musj determine on the basis of the 
most closest analogy available in its internal law 


} ° nce t * 3e Court has determined that the law applicable is of some foreign 
country, t en the Court should apply the law of the foreign country as it is applied 
" j°“ ntr y and U ma y also adopt any subsidiary characterization as has been 
uggested by the law of the foreign country * 

kasis of this formulation is as follows Bartin starts on the fundamental 
l0n * at tlie k asls for l * le application of foreign law is that the sovereign 
so omg vo untarily restricts its own sovereignty , therefore, when an internal 
is seise o a case, the extent of this limitation, by its very nature, has to 
be determined on the basis of internal law of the forum Since the basis is volun- 
ary imitation, no foreign law can dictate or determine that this is the limitation , 
nor can it suggest that a factual situation, or a juridical relationship belongs to, or 
” I "°! ' 0l SU „ ch and such category If ,t will not be so, then it will be the 

fen nr " 'j T nde f. nd ^ * aw l ^ c sovereign will be relegated to an in- 
US u nd a S ° lt in case the Actual situation or juridical relationship 
a , er meanin S result in imposing a wider obligation which the forum 
might not like to accept 

a i, °l^ IS » *ke law of forum will be applicable m those cases 

so where the case has no relationship with the law of forum except that it has been 
ju ica e upo in the Court of the forum, and the foreign country or countries 
_ aracterise 1 ercntly , and this will be done notwithstanding the fact whether 

I Arminjo'i MM Fillet, and Nobo^et arc the writers who have adopted Baiun's formulation. 

3 Su illustrations given bv Beckett at p 5 a. 
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or not there is anv agreement between the foreign and internal characterizations 
Why Bartin reached this conclusion has been very aptly summed up by Lorenzen 
The system of the qualifications of the law of the forum is the necessary comple- 
ment of the system of private international law which the law of the forum has 
adopted Both are expressions of its ideas concerning its own sovereignty and the 
limitation thereon which it feels bound to admit As there is no authority other 
than that of the State which has power to define the sovereignty of such State and 
the extent to which the international community of nations limits its sovereignty 
and its laws enacted thereunder, each State is invested m the nature of things with 
the power to fix the extent itself, and in doing so it draws its inspiration necessarily 
not from the arbitrary counsels of comity but from the idea it entertains of sovereignty 
in general, including its own sovereignty This notion of sovereignty on which 
the system of private international law rests together with its system of quahfications> 
which is the necessary complement thereto, is the expression of its conception of 
the requirement of international justice It follows, therefore, that it must apply 
the same notion of, and everything depending thereon, to other States as well 
as to itself 1 2 Since, on the basis of Bartin’s formulation, the rules of private inter 
national law and internal law arc parts of the same system, there is a definite 
inter-relation between the two, and both are to be interpreted in relation to each 
other 

Besides the theoretical consideration of the theory, Rartm has given some other 
practical reasons for the application of the rules of the forum When a judge is 
called upon to determine a particular issue, he, being trained m the laws of the 
forum, cannot but decide the issue on the basis of the rules of the forum , for him 
the determination of the issue on the basis of some other law would mean groping 
in darkness and it can happen that most undesirable results m ght be arrived at 
Before the determination of the law which is to be applicable, th- qu stion of charac- 
terization has to be answered therefore, by its very nature the l'sue has got to be 
determined on the basis of the law of the forum And when the issue can be deter- 
mined on the basis of either of the two foreign laws, and th-re cannot be any valid 
reason why one of them should be applied, it will be best to apply the law of the 
forum 

According to the views of Bartin characterization is to be made on the basis 
of the law of the forum , to this he recognized two exceptions 

^i) In respect to the characterization of property as movable or immovable 
the law of the situs should be applied this is so because, according to him, it would 
best subserve the security of the transaction affecting property, and not because 
the law of situs can be given sovereign authority < 

(u) In those cases where contracts are entered into by correspondence, 
the 'ex loci contractus would be determined by reference to that law which would 
postpone its formation longest , this is based on the same principle on which the 
first exception is based 

This theory has been accepted by some other writers*, with minor criticism 
On the other hand it has been vigorously criticised by others Here the writer 
proposes to give a summary of the criticisms given by Wolf and Beckett. 

1 Lorenlen “Selected Articles on Conflict of Laws p gz 

2 The other writers are Buzzatti Diena Khan Lorenzen has very brilliantly summed up 

their views Originally Buzzatti agreed with Bartin only to the extent of holding that the detenm- 
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Bartm hased his Iheorj on French jnnsprudence. Beckett asserts that m none 
of the French decisions, referred toby Bartm, the French Courts have expressly 
classified a rule of foreign Ian on the basis of the French internal law rather . 
some cases ,t appears that the Courts have, either expressly or implicitly, applied 


the foreign characterisation * 

A universal application of this theory would result m the application of neither 
the law of the forum nor the lex causa', but of the law which is neither A 
logical application of the theor> would result in an English Court, through 
classifying a French rule m a manner different from that m which it is classified 
m its country of origin, not merely refusing to apply French law when according 
to French ideas it should be applied, but also applying French law m cases where, 
according to French ideas, that law is not applicable at all ” a This can be supported 
purely on logical basis but it is so repugnant to commonsense that few Courts 
have ever consistently applied it , and wherever the Courts have applied it, they 
have to avoid the absurd position to which it leads, fallen back on the doctrine o 
renvoi 3 And the application of the doctrine of renvoi goes against the logical 


basis of this theory 

This theory also leads to most undesirable results where there is no close ana* 
logy between the rules of forum and rules of foreign countries , and it also some* 
times fails and leads to absurd results where there is such an analogy possible 


Where there is no similar and identical rule to the foreign rule calling for 
characterization, the theory entirely fails , and this is not only on the theoretical 
grounds but on practical basis, for there are many institutions m many civilized 
countries which are of variegated nature and differ from country to country. For 


nation of domicil and perhaps certain other points of contact must be governed by the law of the 
forum As regards the other problems he felt that the cases discussed by Bartm resulted not so muen 
from a difference in the laws of the different countries as from an erroneous interpretation and a PP*> 
cation of such laws Buzzatti has however modified his opinions since the time of the P ub “* 
cation of hu original articles on the subject so that his views coincide to-day more nearly with 
those expressed by Bartin ' p 93 

Lorenzen has summed up the views of Diena thus ‘ Where the conflict in qualification W bet 
ween the law of the forum and that of a foreign system D ena would agree with Bartin s conclusion 
But where the only connect on of the case with the law of the forum is the fact that the suit is brought 
there Diena would apply the qualification of the law of the forum vvhenev er the foreign systems agree 
among themselves on the qualification of the legal transaction In this case he would accept the 
common foreign qualification p 93 

“ Khan dealt with most of the problems a considerable time before Bartm advan- 

ced his theorv of qualification Under the head pf Collisions in the Point of Contact ’ he included 
nationality, domicil lex Ion contractus, lex Ion solutionu lex loci delicti and the question of movable 
and immovable property Other cases in which there is a difference in the qualification of juridical 
relations or institutions he discussed under the heading of ' Latent Conflict of Laws ’ With respect 
to both classes of problems Khan held that the law of the forum was alone competent to define the 
part dular institution relationship or legal concept He found it impossible, however -to apply 
this principle to the case of double nationality when the law of the forum is disinterested In this 
case he -would abandon the rule of nationality and substitute for it that of domicil ’ p 94 

1 Beckett, p 54 Wolf p 15a According to W olf, “ Bartm emphasizes that the rules of conflict 
of laws and those of internal law of a given country form part of the same legal system and that the 
legal conceptions of this system are the basis of the juridical training of both the judges and the law 
giver This is true and it explains why in formulating rules of conflict of laws the legislator and the 
Courts use the terminology developed in internal law This community of terms allows us to assume 
that a term such as form or inheritance, used by a conflict rule, has probably the same meaning a* 
internal law, provided that the conflict rule merely delimits the area of application of the Internal law 
of the country But that does not help us much It does not furnish any answer to the question 
which rules of Foreign law belong to which category It docs not justify the bringing of an institution 
of foreign internal law into the domain of a particular conflict rule of the forum in case* where 
the foreign institution u * similar to an institution of the internal law of the forum . . « • 
a lbtd 

3 See Part IV of this paper. 1 
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instance, the French law recognizes an institution which is known as * regime des 
iiens ’ to which there is no close analogy in English law The nearest possible 
English institution to this the regime between husband and wife — is the one under 
which whole of the property of wife is vested in the husband and none of his is vest- 
ed m the wife 1 , but fact of the matter is that there is no analogy between the two, 
rather they are dynamically opposite to each other — one system recognizes a com 
munity of property between husband and wife, while the other vests all the wife’s 
property in the husband and gives her nothing in return Can it be determined 
on the basis of English internal law ? The answer supplied by Bartin is when 
the foreign rule or institution is so alien to the idea of the forum as to deny 
any analogy with any rule or institution of the Forum, then the judge would have 
to refuse to apply it on the ground of public policy Sometimes the judges of the 
Forum do follow that, but if that is made the rule, then, it is submitted, more often 
than not many an institution of foreign origin would not simply be recognised 
merely because there is no possible analogy between the foreign rule and rule of the 
forum, and would therefore lead not only to the denial of justice but also to the 
repudiation of the very purpose of private international Jaw 

It is fortunate that m no country the Courts have accepted Bartm’s formula- 
tion so logically as they would have done had they been the followers of Bartin 

Sometimes though there is available a close analogy between a foreign rule 
and a rule of the forum, yet that is merely apparently so, there is in fact no analogy 
between the two consequently it leads to most undesirable results For instance, 
as regards the marriage of minors both the English and French internal laws pro- 
vide that the consent of the parents should be obtained And the analogy ends 
here Under English law a marriage performed by a minor without the consent 
of the parents outside the jurisdiction of the forum would be vahd, but it is not so 
under the French law Under French law if it is so performed, it can be declared 
null and void by the Courts on the appropriate proceeding being brought The 
English law characterises this rule as referring to extrinsic validity of marriage, there- 
fore being governed by lex loci celebrationis, while the French law considers it as a 
matter relating to intrinsic validity of marriage, and therefore bemg governed by 
the law of nationality But according to Banin's theory the French rule of consent 
-would be characterised by an English Court as concerning formality, because 
that is so under English internal law this obviously results m most undesirable 
result * 

Therefore, the most serious objection to this theory is that it leads to the indul- 
gences in mechanical jurisprudence, where only justification possible is on logistic 
grounds, while, in practice, it leads to most undesirable results and puts the whole 
issue in such a vicious circle from which it is sometimes not possible to extricate 
It not only leads to distortion of foreign law but also to socially most undesirable 
results , and it breaks down totally where there is no analogy to the foreign rule 
or institution in the internal law of the forum 


1 This was the law prior to the Mamed \\ omen s Property Act 1882 

* It was so held m Ogden v Ogden but happily It has found all round condemnation by writers, 
jurists and judges 
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The Theory of Characterization on the basis of Lex Causae. 

In opposition to Bartm’s theory is the theory advanced by Despagnet and 
Martin Wolf who preach characterization on the basis of the lex causae. Accord- 
ing to Wolf 

“ ever) legal rule takes its classification from the legal system to xthtek 

1 1 belongs French law classifies French legal rules, Italian law Italian rule-*, and 
an English Court examining the applicability of French rules will have to take the- 
French classification into consideration Of course, an English rule on conflict 
of laws can either expressly or implicitly forbid the Court to accept the foreign classi- 
fication Such exclusion may be based, for example, on principles of justice or 
morality But this will be a rare exception To examine the applicability of foreign 
law without leference to its classification is to fail to look at foreign law at all. Bar- 
tin and his followers shut their eyes to good portraits and rest statisfied with a col- 
lection of caricatures " 1 

According to Despagnet the characterization should be based on the lex causae . 
Hts views have been thus summed up by Lorenzen When a judge, drawing inspira- 
tion from his own law and the principles of private international law, decides that a 
foreign law should be applied to a particular juridical relationship, he must be under- 
stood as applying such law so far as it orgamzes and regulates such relationship. 
Now the first point that attracts the attention of the legislator and the first thing 
determined by him is the nature or qualification of the relationship which he regu- 
lates. To disregard his decision in this respect is tantamount to a non-application 
of the law to which the juridical relationship in question was on principle subject. 
If the national law has made a certain question one of capacity, can it be said that 
if the question is converted into one of form by the law of the forum the law which 
should govern the capacity of the individuals has been applied ? No 1 the very 
principle has been violated What is of capital importance and what produces 
all subsequent juridical consequences is precisely the qualification to be given to 
a juridical relationship and it is flagrant contradiction in fact to import the quali- 
fication of the forum and at the same time to pretend that one is following the 
foreign law 2 

Some modification of this view has also been adopted by some writers * 


1 tWf.p 155 

2 Lorenzen p 94 

3 Lorenzen f « The other wntcfx.ar.fi. Gamma. and.l;Ila- ^citwbnn <a- Qunma. “Thfe 
1 .Tu? 03 ™ * ( c °n“‘et of laws should be deduced from the function of the State and of the judge, 

. H p norms lor a State and judge should be deduced on the basis of the confict of laws Gamma 
5 'P^ ra ’ e l ,' h - J urld cal relations and institutions from the positive legislations of the various 
ln ,_ ’ V“ i?”' “’notion may be considered without bias with reference (a the requirements of 
with ref U ner to iV,?. iF!L . u .1? ^ereforc, appreciate, the qualification of legal transactions solely 




l ^ al ' aw "^lch '» 111 051 favourable to the development of the relations!) p itself in its 
emtoria aspect According to Gamma the wdl of a Dutch Subject executed in the holographic 
f 5 ? ’ I? , *“ are Permitted should be recognized by the Courts of other coun- 

law , the forum regards the question as one of form (Baum), nor because the 
l hc *> s,em of thc confllct of laws, for the forum regards it as a question of 
capacity (Despagnet) but because a proper international order requires that persons abroad should 
DC aoir in execute v, iix m »« a form as possible and the holographic will best at 


t, the lex Ion 

T ’ ™K ur '* v, ; nat ®re reasonable requirements of international social life in 

me particular case li a juridical relationship belongs to a particular local sphere be will apply the 
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This view bristles with difficulties 1 

Cheshire, speaking on this theory, said “ If the law which is finally to regulate 
the matter (« t , the lex causae) depends upon classification, how can a classification 
be made according to that law 7 * Wolf denying that it is being caught m a vicious 
Circle asserts 

“ In my opinion the criticism does not hold good, but is based merely on the 
peculiar lvaj in w hich conflict rules are framed To gi\e examples ‘ The effect 
of marriage on the property of spouses is go\emed by the law of their matrimonial 
domicile ’ More correctly phrased this rule will run thus ‘ If two persons 
are married to each other the Court has to apply all those rules operatic e at thejr 
first matrimonial domicile which according to the law there prevailing regulate 
the effects of marriage on the property of spouses ’ ,s 

It is submitted that this does not go to refute the argument that it does lead 
in a viciouscurcle and in many cases it may not be possible to arrive at a sociably 
desirable result It also does not explain, in those cases where two foreign laws 
may equally be applicable, why one law should be accepted and the other rejected 4 
Lorenzen has summed up the criticism of this theory as follows 
“It (Despagnet’s theory) manifestly begs the entire question The qualifi- 
cation of a legal transaction cannot, in the nature of things, be determined by the 
law governing the transaction itself, inasmuch as the problem of qualifications, 
is limited to the cases where the application of the foreign law depends 
upon the determination of the preliminary question Under these circumstances 
it is impossible to decide the preliminary question by the law governing 

the transaction itself " a 

The Theory of Two-fold Characterization 
Some writers hold the view that the problem can best be solved by dividing 
the proce'S of charaterization into 

(1) Primary charaterization, and 
(u) Secondary characterization 

The former is the matter for the lex fon and the latter for the lex causae 
According to Chesire*, the primary classification is “ that process by which 
the juridical nature of the question requiring a decision is determined ” e It 

law of that sphere including its qualification The question whether property is movable or munpva 
ble ortvhelher a particular individual is a trader would be decided therefore, in accordance with this 
principle bv the law of the a’sts or by the law of the place where the business was earned on If the 
juridical relationship to international social life as for example a contract having direct connection 
with several countries or States the rule to be applied v -ould be the international common rule, 
if such r,r ' he found and j none exists the reasonable principles of international social life It is 
apparent that in a svstero lit: .this the conflict of qualifications presents no special problem and coin 
odes in all cases with the g( Xral problem of cho ce of lav, 

1 D cey (6th Ed p 6/ 

a Cheshire p 34 Morris m Dicey s Conflict of Laws (6th Ed ) thus sums up the criticism 
* In the first place it is arguing m a circle to sav that the foreign law gov eras the process of character! 
ration before the process of characterization has led to the selection of the appropriate law Secondly 
if there arc two potential!) applicable foreign laws why should the forum adopt the charactenza’ 
tion of one rather than that of the other ’ p 67 

3 Wolf p 156 and also see illustrations given by him on pp 156-160 

4 See Becbett at p 58 where he has given a few examples to show the unworkabditv of the 
theory 

5 Lorenzen p it3 

6 Cheshire, p 63 
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is the ' allocation of the factual situation to its correct legal category or the ‘ sub- 
sumption of facts under categories of law * 1 According to Chesire and Robertson 
the primary classification is made on the basis of the lex fori Cheshire says “ The 
question cannot be submitted to the lex causae, for the lex causae is unknown until 
the process of primary classification is complete ” 2 3 The term lex fon has been 
used in a wider sense by these writers , it does not mean the domestic rules of the 
forum but the rules of conflict of laws , as Robertson puts it 


“ The various legal categories, into one of which the judge must decide that 
the question falls before he can select his conflicts rule, must be wider than the 
categories of the internal law, because otherwise the judge m a conflicts question 
will be unable to make provision for any rule or institution of foreign law which 
does not find its counterpart in his own internal law, and thus one of the reasons 
for the existence of the science of conflict of laws will be defeated ” 8 


To the rule that the primary characterization should be made on the basis 
of the lex fort these Writers recognise two exceptions 

(а) The question whether things or interests in things are movable or immo- 
vable is a question for the lex situs, and 

(б) If there are two potentially applicable foreign laws and their characteri- 
zations agree, the forum should adopt their common characterization 

The secondary characterization is the ‘ delimitation and application of the 
proper law’ 4 The difference between the primary classification and the secondary 
classification is that the former precedes and the latter follows 5 

According to Robertson and Cheshire the secondary characterisation is gover- 
ned bv the lex causae But the conflict of procedural rules is governed by the lex 
fort This means that the procedural rules of the forum are mvariablv followed 
and the procedural rules of the lex causae are invariably excluded , though Cheshire 
hold the view that whether or not a matter is procedural is, in the stage of secondary 
characterization, to be governed by the rules of lex causae and that here, as in the 
case of primary characterization it is not necessary that the domestic classification 
should be followed, rather it should be classification of Private International Law 6 * 
Cheshire has sub-divided the discussion of secondary characterization into 

two 


(а) Cases where there is only one lex causae, and 

(б) cases where there is more than one lex causae 

In the former the secondary characterization is to be made on the basis of the 
lex causae According to Cheshire 


Once it has been established that by the Private International Law of England 
a oreign legal system is the appropr iate law to govern tW s whole of a particular 

1 Robertson pp 63 64 

2 Cheshire p 64 

3 Roberson, p 33 

re A foreign rule or institution may be repudiated on the ground of its 
,fP 5 ™ P R 0 ic y 88 understood m England but it must not be disregarded merely because 

En S ,lsh rnur » c ‘P ai 1 ^. P 66 Then by citing DeMcols v 
Gi hit and In re Benhtoll, he proceeds to show that this has been accepted by the English courts 

4 Roberston p 118 

3 Dicey p 68 Cheshire pp 72-85 

. h ^ 1 .v'*c. ll i WStrat /^ ky Cheshire from the construction given by the Courts to the Statute 

of rraud and the Statute of Limitation 
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transaction, it seems only rational to admit that the particular view which that law 
holds with regard to the character of its own domestic rules must also be applied ” 1 2 

In the latter case, where there are more than one lex causae, the characteri- 
zation is governed by the lex fort * 

This theory of two-fold characterization has been vigorously criticized by 
Moms and Lorenzen, as artificial and unreal and too mechanical Not only is 
there difference of opinion between the writers as to where the line between the 
primary and secondary characterization is to be drawn — Cheshire classifies the 
same thing under primary characterization, while Robertson characterizes the 
same things under secondary classification 3 but it also leads to b} expending the 
sphere of secondary characterization, ' all difficulties inherent m the doctrine of 
rencoi ' 4 

The uselessness of this theory has been further illustrated by Moms from the 
following illustration Suppose the validity of a marriage performed at a London 
Registery Office between an English woman and Greek national domiciled in Greece 
is challenged before an English Court Suppose that the Greece law would not 
recognize a marriage, where one of the parties is a Greek, unless an Orthodox priest 
is present at the ceremony If according to this theory both the formalities and 
the capacity to marry are considered to be matters of secondary characterization, 
then both would be governed by the Greek law If the Greek law characterizes 
them as matters relating to intrinsic validity of marriage, then the English Court 
will be obliged to hold the marriage as null and void, notwithstanding the 
English rule of Private International law that formalities of mam age are governed 
by the lex loci celeberationis Upon this result, Moms observes ‘ It is inconceivable 
that an English Court w ould come to any such conclusion ” 5 * 

On the basis of this theory, Lorenzen asserts, it can happen that a transaction 
which is not valid either by the lex fori or by the lex causae will be held vahd This 
has been illustrated by him from the following example According to these writers 
(Cheshire and Robertson), if the law of the forum has decide* 4 that a contract or a 
tort is governed by the law of the state X and no rules of procedure of the forum 
are involved, such questions as whether a writing required by the law of state X 
affects the formation and validity of the contract or relates to evidence, whether 
by the law of X the running of the statute of limitations discharges a contract cr 
merely bars the remedy for its breach, whether the failure to give notice to the 
wrongdoer required by the law of state X will discharge the cause of action or 
whether it is merely a procedural requirement for the bringing of the suit, should 
be governed by the law of State A What are the consequences of this view 7 
According to the proponents of the secondary classification theory, if th° law of the 


1 Cheshire p 79 

2 According to Roberson secondary characterization should be performed by the proper 
law already shown as applicable to the question which has to be characterized This r ormu!ation 
has been criticised by Cheshire as coming perilously near to a peliho pnnctpn The question to be 
classified is whether a certain rule is substantial or formal If the rule is classified as substantial 
French law ts the proper law otherwise English taw governs Why therefore, should the actual 
dassifica on be lelt to the one law rather than to the other 7 p 82 

3 The characterization of the parental consent according to Cheshire is a matter to be governed 
by Primary Charactenzauon wb le according to Robertson it is matter to be governed by secondary 
•characterization 

4 Dicey (6th Ed ) p 69. See Part V of this paper 

5 Dicey, p 69. 

J— 3* 
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lorum sa>s that the Statute of Limitation' is substantive and the law governing 
the contract sa>s it is procedural, the action will be maintainable, even though it 
is net brought within the time limit prescribed by either law 1 Chesire has an- 
swered this criticism b> saying that the Court of the forum “ is not necessarily 
precluded from sa>mg that the statute it question ought to be characterized as 
substantive ’ for the burpose of its own conflict of laws rule *** To this Moms remarks 
that ‘ this suggestion admits that the l’x fort controls the characterization of the 
statute of X ( lex causae), and this involves complete abandonment of the principle 
that secondary characterization is a matter for the lex causae ” 3 

As to the sub division made by Chesire of the secondary classification, Moms 
observes “This distinction needlessly adds to the complexities of the problem, 
and it is based upon a misconception Cases in the Conflict of Laws always 
involve more than one lex causae and if these are the only cases dealt with by the 
Conflict of Laws it follows that Cheshire in substance abandoned the principle 
that secondary characterization is a matter for the lex causae It would seem to 
follow that the distinction between primary and secondary charactenzatioa 
should also be abandoned because it no longer has any significance ” 4 

The Theory of Characterization on the Basis of Comparative Law 
Rabel and Beckett have maintained that characterization should be governed 
by the analytical jurisprudence on the basis of comparativ e study 

Starting with the assumption that “ rules of Private International Law are rules 
to enable the judge to decide questions as between different systems of internal 
law — either between his own internal law and a given foreign law or between 
two foreign svstems of law ” and therefore these rules “ if they are to perform the 
function for which th-y are designed, must be such, and must be applied n such 
mann-r, as to render them suitable for appreciating the character of rules and 
institutions of all legal system ” and as th- “ classification is simp!) an interpretation 
or application of the rules of Private International Law in a concrete case and 
the conception of these riles must, therefore, be conception of an absolutely general 
character 1 , Beckett saj s that “ the'e conceptions are borrowed from analytical 
jurisprudence, that general science of law, based on the results of the study of com- 
parative law which extracts from this study essential general principles of pro- 
fessedly universal appl cation — not principles based on, or applicable to, the legal 
system of one country only ” Therefore, Beckett asserts that “ classificat on must 
be based on analytical jurisprudence ” 6 

Eurfhrc BerJcry/. nnnzidtar* *h/c ’prjhJ/en. ■hivdini& 'hd. -cases •vatssxnatig 
problem into three classes 

(I) Cases not involving any characterization of a rule or institution of internal 

law, 

(II) Characterization of rules or institutions of the internal law of the 
forum, and 

(III) Characterization of rules or institutions of the foreign internal law 

1 Loreiwen p 133 

a Cheshire p 84, quoting Cook 

3 Dicey p 70 

4 Dicey pp 70-71 

2 Beckelt, p 59 , ttt Rabel The Conflict of Laws, a Comparative Study, Vol 1 
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In the first class of cases, Beckett holds, the characterization would be governed 
by the lex fon “ The only exception which can be made is where it is clear that 
upon the application of anj conception the Courts of law of one of two foreign 
countries must be competent and the two foreign laws are in agreement m following 
that a conception different from that of the lex fon, and in these circumstances 
a Court might in effect, if not in form, adopt foreign conception by the application 
of a principle analogous to that of the rmot ” l 2 3 * 

As regards the second class of cases, Beckett says “ In most cases the Court 
will simply be applying the rules — statutory or Common Law — of its internal law, 
m order to determine their application, us ordinary principles of Private International 
Law which can in this connection only be interpreted in the light of general juris- 
prudence ”* 

n respect to the third class of cases Beckett observes that it is essential that 
<f the Court should not merely ascertain the purport of this rule as a rule of internal 
law, but also that it should ascertain in what circumstances it is applied by the 
Courts of the country of whose legal system it forms part It is only 

when m possession of this information that a Court is in a position to classify the 
foreign rules or institutions On the basis of this information, the Court should 
classify it according to the conceptions of analytical jurisprudence ”* 

The above view has been supported by Morris m these words “ This view is 
attractive, because it is free from the formidable objections and 

because it envisages one test for every case 

But other writers have criticised it Thus according to Falconbndge 
“ It would seem that characterization on the basis of comparative law, notwith- 
standing the benediction thus given to it by two English writers, must be regarded 
as a theoretical, and not a practical, method of characterization in English conflict 
of law® It is a course highly desirable, especially in a subject such as conflict 
of laws, which should be cosmopolitan in its outlook, and which, as compared 
with other branches of English law, is still in a formative stage, that the judges 
should attempt to resist the paralyzing influence of the doctrine of stare decisis, and 
should m the light of wider experience in dealing with a variety of conflict problems, 
and a larger knowledge of the international aspects of conflict theories, reconsider 
solutions which have sometimes m the past been stated m too general, or even too 
casual, a manner ” But, Falconbndge asserts, ‘ Characterization on the basis of 
comparative law would seem to require a supernatural class of judges, deeply 
learned in comparative law, capable of dissociating problems before them from the 
law of the forum, and walling to adopt in conflict problems a technique which is 
entirely foreign to the technique applied by them to other problems ” 5 6 

Cheshire observes “It has been suggested that classification must be based 
upon analytical jurisprudence, but to solve the problem in this scientific manner 
desirable though it may be m theory, is scarcely practicable so long as a<ueenlent is 
lacking upon general jurisprudence principles”* 

1 Beckett pp 63 64 

2 Beckett, p 63 

3 Beckett p 72 

4- Dvcey, p 67 

5 Falconbndge, p 243 

6 Cheshire, p 65 
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According to Wolf “ this plan is attractive and admirable and there is no 
doubt that m this line much more could be done than yet has been achieved 
But then he goes to point out the practical difficulties in the application of this 
theory He says that, firstly, there are at present not available exhaustive cate- 
gories, covering all existing institutions m the world and secondly, even if it becomes 
possible to invent an “exhaustive s>stem of legal categories— covering all existing 
institutions in the world and leaving empty compartments to be filled bv future 
institutions — this could hardly be achieved without alteration in the laws themselves 
How could the most learned ‘ analysing jurists ’ remove 
such differences of classification without thereby altering the law? For such 
divergence of classifications is not jurisprudential m character, it connotes a difference 
in the law 1 * 3 

IV 

The Process of Characterization in Practice 
In Part II of this paper the present writer has given a summary of the various 
theories propounded for the solution of the problem of characterization , their 
criticism has also been given In this part of the paper the writer proposes to give a 
brief review of the process of characterization, in its different stages, as has been 
given by the Courts This will bring to the fore the complications which are inherent 
in the problem and complications which have crept in due to the mechanical 
approach made by the Courts The present writer holds the view that there is only 
a slight possibility of minimizing the complications inherent in the problem, though 
probably an attempt can be made successfully to reach to a sociably desirable 
result even in these cases, provided the mechanical approach js given up, and that 
the other complications can be tidied up very neatly by tackling the problem more 
on social footing tnan on doctrinal basis 

First Stage The Characterization of Factual Situation — When the Court has deter- 
mined that it has jurisdiction to entertain the case, it is called upon, before it can 
select the proper rule of choice of law applicable to the situation, to say whether 
the question refers to contract, torts, succession or property Sometimes it will 
be easy to place the question in the proper category, but sometimes it might be 
difficult it is because of the fact that in different systems of law the same question, 
the same factual situation or the same institution may be characterized differently 
Under these circumstances the question before the Court is What has it to do under 
the circumstances ? Which categorization has it to accept And on what basis 
has it to accept a particular categorization and reject the others ? 

Many writers have suggested that under such a situation there is no alternative 
to the application of the lex fort , while other writers have given some other sugges- 
tions The results of this characterization on the basis of the lex fori , are too 
obvious to need mentioning It would lead to different characterizations in different 
countries, and therefore, different results of the same question wifi be arrived at in 
different countries 

Unger holds the view that it is sufficient if the case falls within the analytical 
framework of the legal system of the forum this he illustrates from two English 
cases. Re Bononna * and A achimson \ flaeAtmson* In the former case a contract 

i \\otf p 154 

a LR (1912) a Ch 394 

3 L.R (1930) P a 17 
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unsupported by consideration was held enforceable, while in the latter case, a 
Russian marriage, though not falling within the English definition of marriage, 
as it was revocable at will, was given recognition Robertson considers Unger’s 
formulation rather too narrow, for under it those institutions which are not known 
to English law will not find recognition in England This he illustrates by citing 
the case of Dehicoh \ Cunlter 1 , wherein a French institution unknown to English 
law was gi\eti recognition, and held enforceable, "by the House of Lords There- 
fore, according to Robertson, in so far as the characterization of foreign legal situa- 
tions is determined by the lex fort, the term does not mean strictly the internal law 
of the forum, but a wider concept which needs to be worked out for purposes of the 
conflict of law’s To this conclusion Lorenzen seems in agreement 2 * 4 5 * * 

This aspect of the problem, the conflict between the conflict rules of different 
countries at the first stage, has been more f ully discussed by Falconbridge, and the 
wnter proposes to summarize his views in the following pages 

Under the heading, * Conflict of Characterization Parental consent to 
Marriage Formalities and Capacity after elaboratelv discussing the controver- 
sial and much criticized case of Ogden v Ogden 8 Falconbridge opined 

“ The English Courts might have held that a requirement of English law should 
be characterized as part of the formalities, and that it was therefore inapplicable 
to mamage of English persons celebrated in Scotland or elsewhere outside of 
England , and, quite consistently, they might have held that a requirement of 
French law as to parental consent should be characterized as a matter of capacity, 
and that it was therefore, applicable to a marriage celebrated in England of persons 
domiciled in France ”* 

Falconbridge proceeds to suggest that in each case the marriage in order to 
be valid must be extnnsically \ahd according to the proper law governing forma- 
lities and must be a marriage between parties who are capable of marrying each 
other and must be in other respects intrinsically valid according to the proper law 
governing capacity and other matters of intrinsic validity s He proceeds to suggest 
that if this principle is applied to Bartin s hypothetical problem of Hollander’s 
will, a sociably desirable result can be arrived at 

After discussing the cases relating to the distinction between formalities of 
contract and procedure, between substance (right or obligation) and procedure 
(remedy), between proprietary rights acquired by the parties to a mamag* on the 


1 LR {1900) \C 21 

2 Lorenzen p 122 

, LR (1908) P 46 The facts of this case have been given in Pan II of this article Cheshire 
thinks that the charactemat on of a requirement as to parental consent occurring in a foreign 
enactment is a question of construction in all cases 

4 falconbridge p 250 Falconbridge however observed that when the latter situation came 
before the courts in ''tmon m \ Wallace and Ogden v Ogden the Courts failed to make the above dis- 
tinction 

5 Falconbridge p 542 ifter observing that the Courts have mere often not discussed the pro- 

blem Falconbridge gives the folio ung reasons for this {<21 It sometimes happens that there is 

no possbile ot probable conflict of characterization and therefore no need to examine the concrete 
provisions of any foreign law in aid of the characterization of the matter , in this land of a case a 
Court may property decide what law is applicable, before any fore gn law is proved and in order to 

avoid the expenses of the unnecessary proof of foreign law ( 4 ) The categories of the lex Jo n and 
of a given foreign law may be substantially the same and in that ev ent on the foreign law being proved, 
either one or two thihgs may happen (1) an English Court may appear to characterize a given matter 
in accordance with the lex Jon without regard to the foreign law or (u) an English Judge may appear 
simply to adopt the characterization of the foreign law without regard to the Ux /on ’ 
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occasion of the marriage or as a result of the marriage and the nght of surviving 
party on the death of the other part), and between administration of the property 
of a deceased person and succession to his property, Falconbridge savs that in this 
class of cases there would appear no reason for departing from the general rule 
that the question before th- Court should be characterized in accordance with the 
lex fon, and that any provision or rule of a foreign law which may be the proper 
law under the conflict of laws of the forum should be characterized, in its context 
in the foreign law, in accordance with the lex fon 1 

Further, Falconbridge observes “ When the question relates to property m a 
thing, new considerations arise The fundamental distinction betw een a proprietary 
Tight m a thing (jus m re) and a right relating to a thing (jus ad rem) gives rise to a 
great variety of questions of characterization in a great variety of situations, and the 
problem of characterization m its particular application to property presents special 
features, ovvng chiefly to the fact that proprietary rights in things, as distinguished 
from rights relating to things, are, as a general rule, governed by the lex re: sitae , 
and that vn many situations this general rule imposes itself imperatively as affording 
the only practical solution of questions of proprietary rights ” 1 

Similarly, Falconbridge holds that there is a justification for departing from 
the general rule that the ’ex fon governs characterization in cases which relate to 
status According to him Some confusion has been caused in the conflict of laws 
by the failure to distinguish between status and incidents of status, and between 
status and capacity, and it would seem that this confusion mav, at least to some 
extent, be avoided by an exact characterization of the question or questions m issue 
in any particular situation ”* Then he proceeds to say that the question whether 
a person has got a certain status is usually governed by the lex domicilii, while the 
question whether a person possesses capacity cannot be answered simply by reference 
to the law which gov erns his status , not only this, capacity m a particular trans- 
action may differ from another, for example, capacity to marry is to be characterized 
as a matter of intrinsic validity of marriage, the capacity to succeed to property 
is to be characterized as a matter of succession, the capacity to make an ordinary 
commercial contract is to be characterized as a matter of intrinsic validity of contract, 
the capacity to make a marriage contract or settlement is to be characterized as a 
matter of intrinsic validity either of the contract or conveyance, and so on , m brief, 
in every case the question of capacity must be characterized in connexion with the 
kind of transaction into which a given person enters or purports or intends to enter 
Lorenzen is ol the opinion that the characterization of the same rule of law or 
institution may be different in the Private International Law from its characteri- 
zation in internal law He holds that there should be two distinct tests as regards 
t e same rule of law or institution, one for internal purposes, and the other for 
questmns of Private International Law “ Similarly as regards the qualification 
o legal transaction the classification or characterization may have to be upon a 
broader or narrower basis than the internal law of the forum if it is to be suitable 
for the needs of Conflict of Laws ”* 


1 Falconbridge, p 543 

2 Ibti 

3 Falconbridge p 544 
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Second Stage Characterization of Connecting Factor — \\ hen the factual situation, 
or institution or question has been characterized, the process of characterization 
enters into the second stage , this enquiry precedes the enquiry as to the proper law 
applicable to the given situation or question By ascertaining this the question 
or factual situation is connected to the country, or to the law of the country which 
is considered applicable m the given case This is why the enquiry in this stage 1 
is known as enquiry m respect to the connecting factor For instance, when the 
Court, in the first stage of characterization, has come to the conclusion that the 
factual situation or question relates to succession, contract, or tort, then the 
Court will be directed by the choice of law rules of the forum to apply the lex dom cilit, 
the lex loci contractus , the lex loci solution’s^ or the lex loci delicti respectively The 
lex domicilii, the lex loci contractus, the lex loct solutionis, the lex loci delicti are connecting 
factors In some cases the determination of the connecting factor may be very 
simple, while in others it may present complications , this is so becaues of the com 
flict or non agreement as regards the precise meaning of these terms in different 
countries The English law recognizes the doctrine of revertor m case of domicile, 
while the American Law does not , under the American Law, married women can 
have separate domicile, while under the English law they cannot, under the Anglo* 
American and Indian laws, a contract is deemed to be concluded, when the letter 
of acceptance is posted, while under the Russian law a contract is deemed to be 
concluded only when the letter of acceptance reaches the offeror and so on * 
Thus, a conflict of conflict rules may arise in at least, three different way's If, 
in two given countries the conflict rules are on their face the same in terms in that 
the same connecting factors are specified with respect to particular questions of 
conflict of laws respectively, but in a given factual situation the question before 
the Court is characterized in one way in one country and in another way in the 
other country, there may be a latent conflict of conflict rules and the difference 
in the characterization of the question may result in the use of different connecting 
factors and consequently the election of different proper laws as applied to the same 
factual situation If, on the other hand, different connecting factors are specified 
in the corresponding conflict rules of two countries with respect to the same type 
of question, there may be a patent conflict of conflict rules applied in the sam- fac- 
tual situation, notwithstanding that the question before the Court is characterized 
in the same way in both countries 3 The third class of cases are where the 
conflict rules of two countries are in terms the same in that they both use nominally 
the same connecting factor with respect to a quesuon which is characterised in the 
same way in both countries, but nevertheless there may be a latent contfic* of con* 
flict rules, because the plac- element specified as the appropriate connecting 
factor m the conflict rule of one country may be characterized differently from the 
place element specified in the corresponding conflict rule of the other country 


1 Falconbndge subdivides the connecting factor into two stages (a) the formulation or selec 
bon of a rule of conflict of laws as to the proper law to be applied as for example that the lex domuilu , 
the lex loci celebrationis the lex ret sitae or as the case may be is the governing law, and {>) the apph 
cation of the abstract or general rule so formulated or selected to the facts of the case and the con- 
sequent concrete or specific designation of the law of a particular country as the proper law 

2 Falconbndge “ the selection of the appropriate connecting factor is equivalent to the selec 
trots or formulation of the specific conflict rule of the forum appropriate to the subject or question 
as already characterized — p 547 

3 Falconbndge pp 350-351 
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Most of the writers 1 , are of the opinion that the characterization of the con- 
necting factor should be governed by the lex fori, and it has also been supported 
by the Practice of English and American Courts, though a few writers hold the 
view that it should be characterized according to the lex causae*. Cheshire is 
of the opinion that the characterization of the connecting factor should be made 
on the basts of the law of the forum <c an English Court must assign to the concep- 
tion, say of domicil, that meaning which it has always borne in English law. To 
follow any other course would be to adandou the English rule for the choice of 
Law ” 3 

Loreruen says that so far the Anglo-American Courts have characterized the 
connecting factor by applying the lex Jon, hut whether they would apply the charac- 
terization of the lex causae in those cases where the forum has no connection with 
them except as a trial Court, and the characterization of the two foreign countries 
with which the cases were connected is the same, is doubtful , though he thinks 
that m such cases the common foreign characterization should be applied, for it 
would be conducive fo international harmony and also there is no inescapable 
necessity of applying the law of the forum At the same time, according to Loreu- 
zen, if the connecting factor has significance with the law of the forum as well, 
then the lex fori should necessarily govern though, it should be noted, he does not 
mean by the lex fin the internal law of the forum, but uses it in a wider sense. 


Although Robertson also accepts the view that the characterization of the con- 
necting factor should be go\ emed by the lex Jon, but, as he is inclined to accept the 
doctrine of wnioi it would seem that he would accept the foreign characterization 
as far, ax it is dictated by the doctrine of renvoi He has gi\ en the Following illus- 
tration An Amenican citizen having a domicile of choice of England, and domi- 
cil of origin m Iowa, deciding to give up hvs English Domicil and to settle m the 
United States in his remaining days, sails for the United States, but dies in the 
way An English Court is called upon to administer his estate According 
to the English doctrine of revertor of domicile, the deceased died domiciled m Iowa, 
while according to the Iowa law he died domiciled in England, for under the Iowa 
law domicil of choice continues until a new domicil is acquired. Under the doc- 
tnne oCren n 0i as established by the case of In re Annesley*, the English Court is to 
decide the case in the same way as the judge sitting in the Court of the domicil 
would decide On this basis, the Court will have to accept back the reference from 
the low a Law to English law, and thus will have to accept the characterization of 
the donucil (the connecting factor) by the Iowa Court In this way the characteri- 
zation of the connecting factor may be governed by the lex causae 

W hethtr the application of the doctrine of remoi to the connecting factor would 
conducive to the solution of the problem has been doubted by some writers 5 . 


C-hcvhirc, Mom* Dicey and other* Ste Robertson for an elaborate dxs- 
__ ,c lh 5 Anglo- vmencan cases on the point, also see Schmtthoff English Conflict of Law, 
has discussed some English cases on connecting factor and the conflicting 
"“dalle on Capacity a* problem of connection See C K Allen Status and 

^ ■V aT,u b L It (ivo'i p sn, Luidley MR, observed * The domicil 

o me i stain c roust be determined by the English Court of Probate according to those legal 
principle* applicable to domicil which are recognized in this country and arc part of it* law ’ 

4 L R ftga6) Ch 693 For the discussion of the problem, set Part V of this paper 
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The conflict between conflict rules in this respect has been presented to English 
Courts in the cases of domicil ' 

Falconbndge also thinks that it is the lex fort which imanably goyems the 
characterization of the connecting factor This he has illustrated by the cases 
of domicil (where the English Courts hate applied the doctrine of renew), the lex 
Ion contractus and the lex situs After opining that the place of contracting or the 
place of making of a contract has been widely used as the connecting factor and 
that there is good deal of conflict in this regard, e\ en between the Anglo American 
opinions, as for example, the American law — the Conflict of Laws Restatement — 
considers that e\en a marriage contract for its validity depends upon the lex loci 
celebrationis, while the English law has not gone this far, Falconbndge obsen.es that 
there would seem no justification for departing from the rule that the connecting fac- 
tor must be characterized m accordance with the lex fin in a case where the con- 
flict rules of two countries agree in referring the contract to the place of making, 
jet this may be onl\ apparent agreement, for they mas differ as to the characteri- 
zation of the place of making the contract, in one country the place of signature, 
and m the other the place of delnery may be regarded as the place of making the 
contract, or in the case of a contract by correspondence, in one country it may 
be the place of posting the acceptance, while m the other, it may be the place of 
the receipt of acceptance If this is the problem, Falconbndge thinks, it cannot 
be sohed on the basis of lex loci celebrationis, for, to say that place of making means 
the place where the final act was done which made the promise or promises bind- 
ing “would >=eem to be putting the cart before the horse or, better, lifting oneself 
by one s boot straps and w ould lead to complex and apparently insoluble problems ” 1 
As regards die situs as the connecting factor there s not much difficulty , and 
it is especially 'o as regards the situs of tangible things, because it is a matter 
of fact, in regard to which there can hardly be am conflict But in cases of the 
situs of the intangible things, there is a possibility of the conflict of charactenzauon, 
as the opinions can differ as to the legal situs which should be attributed to them , 
not only this there may also be a conflict as to whether the situs should always 
be used as a connecting factor in regard to the intangible things 

Third Stage The chracUnzation of the proper laa — When the factual situation, 
institution or the question has been characterized and the connecting factor has 
been chosen by the Court, the next and the last stage is the application of the pro- 
per law directed by the connecting factor This has been called ‘ The Delimita- 
tion anb Kpjlncfirun sSi Troper ’Law’ ’oy *Kdoertson Jtppareniiy it woihh seem 
that once the first tw o steps has e been taken, the application of the proper law would 
follow logically and there w ould be no difficulty in this regard, but in reality it 
is not always so, though in some cases the proper law may follow as a matter of 
course It is so because as Falconbndge puts it, the thing which is characterized 
is not the factual situation, but the juridical question raised by the factual situation, 
including its various place elements Once the Court has chosen the connecting 
factor, the link joins the situation in question with some country, and this link 
also directs to the selection of the law of some country as the proper lays In 
the third stage of the process of characterization, the provisions of the proper law 
must be applied to the issue and thus a decision would be giyen by the Court 


J— 32 


1 Falconbndge, p 555 
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Therefore, the enquiry at this stage is as to what provision of proper law will 
exactly be applicable For instance, an Indian Court has to decide a case involv- 
ing the distribution of personal property of a person upon his death It w ould come 
to the conclusion that the domicil of the deceased at the time of his death is the 
•connecting factor, and characterizing on the basis of the lex fort, it comes to the 
conclusion that the domicil was m France Or, in a contract case, the Court came 
to the conclusion that the lex loct contractus is the connecting factor, and again it 
finds that the place of contracting was in France The question is which 
French law will be applicable, whether the French internal law or the French rules 
of Private International Law ’ And this becomes more vital when the French 
rules of conflict of laws differ from that of the forum Here, again, it would in- 
volve the application of the doctrine of remoi 

The writer proposes to discuss the problem m this stage apart from the doc 
trine of renvoi 


Robertson, who discusses this problem under the head of secondary charac 
tenzation, holds that the characterization of the proper law should be on the basis 
of the lex causae and, according to him this is to be so on principle As soon as 
the proper law has been indicated the rules of forum cease to be applicable and 
any problem of characterization arising in the application of the proper law has 
to be governed by the law of that foreign country Cheshire holds the same view 
Though, it has to be noted that both the writers do not agree between themselves 
as to the type of cases which are governed by the secondary characterization 1 

A brief review of the two cases— Dutch Will case, and Ogden v Ogden 1 ■ which 
have been often discussed by writers m this connection, would not be out of place 
n e Dutch Will case, a Hollander made a holographic will in France The 
Dutch law prohibits Hollanders from making wills in holographic form either at 
°™ or a roac * On the assumption that from the Dutch point of view the question 
w e one of capacity and fuither that French law will consider it as one of the 
omtalities, Bartin came to the conclusion that the case was one where no uniformity 
-ol decision could possibly be arrived at * Cheshire considers it to be the problem 
•o! primarv characterizat on and holds that the lex fori would apply Y\ hile accord 
*° 0 erlson ’ as he considers it to be the question of secondary characterization, 

i sue a Will, disposing of movable propertv, is executed in England, the English 
Courts have to enquire what is the meaning of capacity under the French Law 
B " uV S meanin ? formalities by the English law, so under the rules 
o ritis mate International Law, the capacity is gov erned bv the domicil and the 
formalities by the law of the place 

Lorenzen has summarily disposed of this case by saying that from the stand- 
pom o utch law, the will will be invalid without any need of characterizing 
c aw re ating to form or capacity ‘ The case, presented, therefore, is in reality 
no a all a problem of differences in qualification ’ 3 


characterized r-.ii tamous cased Hollanders Will the question has been 

the la An AmiMnLff P ” ma ? Characterization by Cheshire and therefore he thinks that 


- The facts or the case have been given in Part II of this paper 
Ihu new has been supported by various writers and Judges in various countries 

n I 3 ? , Some have demed va > dity to the will anywhere either because 

• ^ V _> . aw ** affecting capacity and therefore governed b> testators personal 

r, conceding that the Dutch statute affected formalities because they did 


law (i e , Dutch law). 
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As regards the case of Ogden v. Ogden 1 , all opinions are in agreement that in 
this case socially most undesirable result was arrived at by the Court, and various 
solutions of the problem have been suggested Beckett 2 suggests that full effect 
should be given to all French provisions, including those relating to formalities 
abroad , the reason given for this by him is that they are matters of family law and 
intended for the protection of family interests But Cheshire 3 and Falconbndge* 
think that the characterization of the French requirements must be according to the 
law of the forum. 

Lorenzen 5 thinks that, if the English rule that the capacity to contract a marriage 
is governed by the law of domiol is a general rule, and, therefore, if the lex Jon 
governs the characterization, the ultimate question is whether the French Law or 
the English Law is to be applied in the matter of consent of parents “ The answer 
to the question depends upon whether the consent of parents is to be characterized 
as appertaining to capacity or to form This question, the law of the forum must 
decide for itself If the English Judge were to submit to the French view and 
regard a French provision as one of capacity when from the English point of view 
it is a matter of form, he would, as Cheshire points out, applv a law which is consi- 
dered inappropriate by the law of the forum As well might the 

English Judge prefer the French to the English rules for the choice of law, i e , accept 
the renvoi ”* Lorenzen further observes that Robertson and Cheshire start from 
the assumption that there are established rules of English Private International 
Law, for example, the capacity is governed by the lex domicilii, and the formalities 
by the lex loci eel’bratioms Had this been so, remarks Lorenzen, the marriage would 
have been obviously valid m England, but, then, there would have been no quesUon 
of characterization 

Therefore, despite the formulations of Robertson and Cheshire, the problem 
remains Whether or not the questions and the subsidiary questions, which might 
arise after the foreign law has beeiT chosen b> the lex Jon should invariably be referred 
to the [ex causae ? Of course, the answer to the question would be simple if the 
characterization problem merely involves the application of foreign internal law 
the answer would be that the foreign law should control Thus, if the proper 
law to be appbed is directed to be the French law, then, if the case, say, is the con 
tract or tort, all the subsidiary questions, as for instance, whether the contract is to 
be regarded as of a loan or deposit, whether the master is responsible for the tort 
of the servant, or what is meant by master and servant in this regard, wiU be governed 
b> the lex causae 

If it is so, then would the characterization of the lex causae into substance 
and procedure of the issue concerned be acceptable 3 Robertson and Cheshire 
who have dwelt at length on this question, seem to simply answer it by saying that 

not attribute an absolute character to the rule that the law of the place of execution governed forma 
hues, but regarded it with respect to Dutch nationals, as subject to modification by the national 
legislation Set various Continental and American cases cited by Lorenzen 

l The facts of the case have been given m Part II of this paper 

, Beckett, the Question of Classification (Quahficauon) in Private Interna non a] Law, BYIL 
p 46 

3 Cheshire (2nd Ed ) p 36 

4 53 Lam Q^tarlerly Remim, 233 249 

5. Lorenzen, p 13 1 

6 Lorenzen p 132 



THE SUPREME COURT JOURNAL. 


*l3 


[Vol. XVII 


rules of procedure of the lex causae cannot be accepted by the forum, and, by the' 
established rules of P-ivate International Law, they have got to be disregarded. 
This, as we have seen above 1 , would lead to the maintainability o r an action which 
is neither maintainable by the law of the forum nor by law of the lex causae * This, 
in the present submission, cannot be considered as a desirable result This goes to 
prove that the theory of two fold clarification is not sound 

More or less accepted object of Private International Law, is to keep the rights 
of the parties the sam- regardless of their location Lorenzen thinks that the 
statement that the Court should enforce foreign substantive law's but not foreign 
procedural laws has no justification if the so called procedural law would normally 
affect the outcome of the litigation At the same time he concedes that, so far as 
the detailed steps and modes of procedure are concerned. Courts can operate only 
in their accustomed manner However, what he wants to point out is that not all 
the laws called procedural stand m the same catagory Such statutes, as Statutes 
of Fraud and Limitation, are not the ordinary laws of procedure as are the rules 
which provide for modes of evidence notice, etc , for they can be proved as easily 
and without any great inconvenience than anv other foreign law that may be appli- 
cable under the rules of Private International Law 3 


V — Doctrine of Renvoi 


The last stage, as we have seen, in the determination of the problem of charac- 
terization is the application of the law of a country , what is the meaning of this 
expression . 5 This brings us to the problem of tenvoi, which is of many' connotations, 
it has a wider meaning, it has a restricted meaning, and it is found in various forms. 
Dcspit- a huge controversy on the matter, and despite the fact that most of the 
decisions in most of the countries are far from being satisfactory, it has received 
recognition in many countries, though the form in which it has been recognized 
is not uniform 4 There are various cases in which it has been thought to have a 


1 See Part III of this paper 

,n f *“■ relief when, t is realized that Cheshire does not favour the theory of acqmrerf 
£ ™ i 'k ° f hlS 5econ< ?ary characterization theory, it appears that those rights would be cn- 
thVi r ^°^ nl7ed n °where Cheshire in the 3rd Edition of his book tries to escape 

tlm V°" n J accc P ,u, S Cook s formulation, but, then, logically considered, 

tins concession leads to the abandonment of this theory 

ran Falconbndge at p 457 Also see the views expresed by Goodrich and in the Ameri- 

lw.v . . m t i The acquired right theory has been criticised by writers, especially by Cook 
fr«?r™, gl ' Cn 3 , " a -" at,n 3 criticism of it, though his own theory, the theorv of local rights, is not 
some 01 those criticisms which he had levied against the acquired right theory 

134 Sti Wharton Conflict of laws, and the German case involving the 
validity ot a lenesse promissory note facts given in Part II of this paper 

C °k SK ^ ?n dlc an3 *Pis a nd appraisal of the integration process — the process of deter- 
the n.'u r IS ™ '"^‘tution conforms substantially to that of the forum— as coasUtuting 

me central problem of qualification 

thr etvn(hr» < ^ i ^nV > ^w' COn * 3rlc '® e ,be problem of the tenuis * arises only in case of a conflict between 
miv K. m,,!,. f 5 j‘® ercnt countries, whether the conflict be patent or latent, and some advance 
agreement if the different classes of conflicts are analysed and distin- 
™ 3y ****• reasonable solution m one kind of conflict ind may be in- 
jjropnate in another kind of conflict 

9 rule * m d,v,s,ble mto thrcc A conflict of the first class is a latent 

„ m a dlver g f ncc in the characterization of the question involved in the factual 

A t COnSCC|U r nt seIectlon of different connecting factors A conflict of the second class 

. a i,„. •mto* a divergence in the characterization or definition of the nominally 
principles a meeting factor indicated in the conflict rules of the two countries m relation to the same 

4 LR (Tconmct ol the third class in the patent conflict arising from the fact that the conflict 

5 Urenz«”", co “ n ‘"" inc *icate different connecting factors in relation to the same question 
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legitimate application, there are other cases, due to the nature of ivhich, it has been 
thought not to be applicable, while m others its application is thought to be doubt- 
ful Many writers are of the opinion that it should have no place in Private Inter- 
national Law, while others have opined that for certain purposes it can be 
rightly retained 

When it is said that law of such and such country is applicable it may mean 1 
(<j) Internal Law of that country, or 

(6) The v. hole law of that country , including the rules of Private International 
Law If the rules of Private International Law of the country directs that its 
municipal law shall be applicable, then and then only ‘the municipal law shall 
apply But it can happen that the roles of Private International Law of that 
country, either 

(0 refer back to th* country, or 
(n) refer forward to a third country 

For the former, the French word used is renvoi, the German word, “ Ruckver- 
ueisung" and the English, “Remission” For the latter, the English word is 
■“ Transmission ” and German Word is “ Weitervenieisung ” In the sixth 
Edition of Djccv the former has been called “ a patent conflict of conflict rules 
involving a reference back to the forum” and the latter as “a patent conflict of 
conflict rules involving reference on to ” a third countrv 1 

Schreiber has very tersely put the problem thus “ When the conflict of laws 
rule of the forum refers a jural matter to a foreign law for decision, is the reference 
to the corresponding rule of the conflict of laws of that foreign law, or is the reference 
to the purely internal rules of law o r the foreign system, i e , to the totality of the 
foreign law minus its conflict oflaws rules 

The problem can further be illustrated by a few examples 3 
A British subject demiciled in Italy dies intestate leaving movable property in 
England An English Cou t has to adjudicate between A and B as claimants to 
•succession A bases his claim on Italian law of inheritance, while B contends that 
he should succeed under the English law— the Administration of Estate Act Under 
English Private International Law the law of the domicile of the deceased, i e , 
Italian law, is decisive If the Court rejects the doctrine of renroi it simply applies 
Italian internal law and decides m favour of A , if on the other hand it accepts 
thedoctrine — as in fact English law does — it first ascertains the Italian rules of Private 
International law concerning succession, and as this rule refers to the national law 
■oTtfie deceased’ it applies English internal' law and' giv es judgment lor B, this is an 
example of remission, or Ruckvenceisung 

Suppose in the above illustration, the deceased is a German subject domiciled 
in Italy. Then the renvoi doctrine leads to the application by the English Court 

It may be noted that the Courts have so tar applied the doctrine of rerun in the second and third 
classes or conflicts, and it has not thought fit to apply it to the first class of conflicts Falconbndge 
suggests that the possibility of the application of the ram ci and consequent solution of the problem 
should be explored The present writer submits that the inter relation of the characterization 
•and renm should not be forgotten, ishich it appears that the Courts have sometimes in fact forgotten 
t Conflict of Laws, p 49 

2 31 Harward Law Review, p 525 

3 See Martin \\ olf at pp 187 190 where he has given illustrations and also Dicey’s Sixth Edi- 
tion at pp. 51 54, where the learned editor has summarized the leading cases on the doctrine 
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of German internal law of inheritance, since this is the national law to which Italian 
conflict rule refers This is an example of Transmission, or Wetterterwetsung 

A British subject, domidedmCopenhegan from birth, had his ordinary residence 
(his ‘ domicile ’ m the Danish sense of the term) in England, but without losing 
all ties binding him to Denmark In a law suit concerning the succession to his 
movables the English Court will apply English law, for this reason The English 
conflict rule declares that the law of the last domicle (in the English sense) is to be 
decisive, that is, Danish law The Danish conflict rule declares that the law of the 
ordinary residence (what the Danes calls ‘ domicile ’) governs succession, and as the 
ordinary residence was English the Danish Court will apply English law Under 
the rule of remoi which has been called in Dicey’s sixth edition * a latent conflict 
of conflict rules , the Enghsh Court has to apply Danish conflict rules , therefore the 
English municipal law obtains 

Two further illustrations might be taken from the decided cases 

An English woman whose domicle of choice was in Italy by a will left all her 
property to distant relatives to the exclusion of her only son After her death, 
the son claimed his share m the property, i e , to what he would have been entitled 
by Italian law , the action was filed m an English Court The beneficiaries under 
the will resisted this claim on the ground that under English internal law, which 
was applicable to the case they were entitled to the property 

After laying down that succession to movables was governed by the lex dommln, 
and to immovables by the lex situs, the Court proceeded to determine them both 
separately As r gards the lex domicilii , it was the Italian law , therefore the Court 
proceeded to determine the issue as the Italian Court would determine it The 
Italian law referred back to the law of nationality of the testatrix, and refused to 
take back the remitter the English municipal law was held applicable As regards 
the second part the same principle applied 1 

In re Duke of IVillingdm Under a will, a British testator domiciled in England, 
ga\e lands in Spam to the person who on his death w'ould become Duke of Welling- 
ton and Ciudad Rodrigo The said testator was killed in action in 1943 At 
that time he was unmarried 

In 1813 the Spanish Dukedom of Ciudad Rodrigo was given to the first Duke 
of Wellington and his male and female issues, while the British Dukedom was limited 
v?. »a>). on-dr In, YyVb 'An ‘hit freafn di ~ine testator, fne two Tjutedoms "oecame 
separated to the Spanish Dukedom the sister of the testator succeeded, and to 
the English Dukedom his uncle succeeded 

^ stator made two wills the Spanish will under which he bequeathed 
is patusnSestate to the Duke of Wellington , and the English will, under which 
he bequeathed all his residue property to the same person Since after the year 
, 943 > the twoNDukedoms sphtted the question of interpretation of the Spanish will 

^ own that the devolution to Spanish estate depended upon the lex 
situs, the <s^_rt proceeded to examine whether the Spanish law would accept the 
— 

1 III r- Ro t I R (1030) Ch 377 

2 LJC (1947) Ch 506 



22 1 


1954] THE SUPREME COURT JOURNAL 

renvoi. Since their lordships came to the conclusion that it will not, they held that 
English law applied 

Possessing a voluminous literature, the doctrine of roztor, though can be traced 
back to the year 1652, in the decisions of Parliament of Rouen of 1652 and 1663, 
and also in the English decisions of 1841 1 , 1847 2 3 4 , and 1877 s and in a German 
decision of 1861, came in limelight as a result of the decision of the French Court 
de Cassation m Forges case, which led to a continued violent discussion To-day 
most of the countries recognize it, though the form in which they recognize it is not 
uniform, and in different countries it is based differently In this perspective the 
present writer proposes to give a brief review of main theories, or mam variations 
of the doctrine of reniot , and their criticism and also proposes to examine the issue 
whether it should be retained 

Theories of Renvoi — As we have seen above the doctrine of renioi comes into 
play in the second and third stage of characterization , w e hav e also seen that there 
does not exist a uniform basis for the application of this theory It is applied in 
different forms in different countries and different theoretical considerations have 
been advanced bv different writers The implication of the recognition of the 
theory of renvoi is that the rules of Private International Law are to be understood 
as not only incorporating the rules of internal law of the foreign country but also 
its rules of conflict of laws The principal theories arc three* 

(а) The Mutual Disclaimer Theory, 

(б) The Theory of Renvoi Proper, and 

(c) The Foreign Court Theory 

The Mutual Disclaimer Theory — The two main proponents of this theory, 
von Bar and Westlake, start from the assumption that all rules of Private Inter- 
national Law are in reality rules by which one State, for the purpose of administra- 
tion of private law, defines its own jurisdiction and the jurisdiction of foreign States. 

At a meeting of the Institute of International Law, held at Neuchatel, m 1900, 
von Bar expressed his view:, thus 

“ (1) Every country shall observe the law of its country as regards the appli- 
cation of foreign law s 

(2) Provided that no express provision to the contrary exists, the Court 
shall respect 

(a) The provision of a foreign law which disclaims the right to bmd its 
nationals abroad as regards their personal statute, and desire that said personal 
statute shall be determined by the law of the domicil, or even by the law of the 
place where the act in question occurred 


1 Collier \ Ri az 

2 Fee re v Frere 

3 The Goods of Lao- tx 

4 Fatconbndge who has discussed the problem of meet \ery elaborately, discussed three theo- 
ries the Ping Pong Theory, the Foreign Court Theory, and the Vested Right Theory, Chapter 8» 
section 5 In Chapter 9 section 1 he discusses the theory of Partial Renrot and the Theory of Total 
Rmtoi Moms (Dicey’s Sixth Edition! discusses the themes The Internal Theory the Partial 
Reneoi Theory, and the Total Renzo 1 Theory Loremen discusses two theories The Mutual Dis- 
claimer of Jurisdiction Theory, and the Theory o r Reran Proper It appears that he has discussed 
the Foreign Court Theory under the second theory Cheshire discusses two mam theories the 
Theory of Remo t and the Foreign Court Theory 
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(i) The decision of the two or more foreign s> stems of law, provided it be 
certain that one of them is necessarily competent, which agrees in attributing the 
determination of a question to the same system of law 

Starting on the assumption that the distinction between internal law and in- 
ternational law belongs only to the science oflaw but does not actually exist West- 
lake proceeds to give the following two rules to illustrate his point of view Suppose 
a legislature provides 

(A) that the capacity to make a will shall be acquired at the age of 19, 
and that 

(B) the capacity of persons shall be governed by their national law 
According to him the Rule (A) will have no meaning without the Rule (B), 

for the question is whose testamentary capacity is acquired at 19 ? And this 
cannot be answered without the aid of Rule (B), which fixes the category of per- 
sons whose capacity the legislature thinks it has a right to fix According to Rule 
(B), Rule (A) provides that the capacity of the subjects of legislature is acquired 
at 19 but it provides nothing regarding the capacity of foreigners domiciled within 
the territory And had the Rule (B) said that the capacity will be governed by 
the law of domicil, Rule (A) would have enacted that the capacity of persons domi 
ciled within the territory of the legislature is acquired at 19 , but then, would have 
provided no hint regarding the capacity of its own subjects domiciled abroad 

Therefore Westlake opines in whatever terms Rule (B) may be expressed, 
its true sense will be limited to the cases which, according to the ideas of the legis 
lature fa'l within his authority there are certain class of cases which are deemed 
by a legislature as belonging to it and with regards to which it intends to legislate 
This he proceeds to illustrate as follows The Danish Parliament, attaching 
decisive importance to domicil will regard as the normal case in thty matter under 
dicus ion a person domiciled in Denmark for whom it fixes the age at 21 While, 
the Italian Parliament attaching decisive importance to nationality, the normal 
case would be that of an Italian subject and for him it fixes the age at 19 

Further Westlake says that a legislature which regards a certain case as nor- 
mal will regard analogous cases as being normal for other legislatures and as belong 
ing to them On this principle the Danish legislature will direct its Judges to re- 
cognize persons domiciled in a foreign country as capable or incapable of making 
will in accordance with the law of their domicil , and similarly the Italian legis 
lature will give importance to nationality and decide the cases accordingly 
\\ estlake proceeds to say that on the basis of this second step, although the 
legislatures, like that of Italj, can provide for persons domiciled m a country 
whose law in the matter is also based on the lex domtctltt, the Danish legislature 
cannot provide a rule for persons domiciled m countries like Italy, whose laws 
are silent as to the capacity of persons domiciled m such jurisdiction , likewise the 
reverse is also true 

Under such situation according to Westlake, a third step for the solution of 
the problem would be necessary to direct the Judge to apply, in the absence of 
another law, the normal law , therefore, the Dane domiciled in Italy will be, 
m Denmark deemed to have come of age at 21, while, in Italy, he will be deemed 
to have reached that age at 19 1 


I Westlake first expressed these views in a note addressed to the Institute of International Law 
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The above formulation of Westlake is as regards the Ruckwetxeisung 

In regard to Win Urvenvtisung, or the transmission, Westlake holds that 
Rule (B) does not require the English Judge to follow the direction of transmission; 
instead he should apply the normal law of his country 1 1 , Rule (A) Or to put 
it in other words, it is the duty of the Judge to determine, in the first instance, to 
which country ‘ the legal relationship ’ presented to him belongs , if the law of the 
latter, upon another system regarding the conflict of laws, says that the case 
does not belong to it, there is no further reference to the law of a third state 1 

In its net result the mutual disclaimer theory of Westlake and von Bar in all 
cases where there is a conflict between the law of the forum and law of the foreign 
country invariably directs that the law of the forum shall be applicable When- 
ever the rules of conflict of laws of two countries are different, the inevitable 
presumption upon which the proponents of this theory start is that in fact, there 
is no rule of internal law of either country applicable to the ‘ legal relationship ’ 
in question, rather there is a vacuum, a gap, which has got to be filled, and it is 
filled the best way by the application of the internal law, or what Westlake calls 
ordinary law, of the forum and, obviously, the theory refuses to accept any 
reference, or transmission, to a third country nor is the Judge to consider himself 
as sitting in the Court of the foreign country 

There is a slight difference between the formulations of von Bar and \\ estlake 
Von Bar, as appears from his Rule 2 {a) seems to restrict his theory to cases where 
the personal statutes are involved — cases of collision between law of nationality 
and domicil or the law of the place While Westlake seems to propound the appli- 
cation of his theory to all cases where the different rules of the countries in question 
amount to mutual disclaimer of jurisdiction 

Buzzati, one of the rapporteurs on the question of rrnioi before the Institute 
of International Law thus summed up the criticism of this theory 

(a) The starting point, namely, that a legislator adopting the law of domicil, 
to determine capacity, is not interested in his subjects abroad and does not legis- 
late with reference to them, and that a legislator adopting the law of nationality 
in his system of the conflict of laws is not interested in foreigners domiciled within 
his territory and does not legislate with respect to them, rests upon an erroneous 


I The statement on the theory has been somewhat differently made by Westlake in his book 
Pnvate International Law The matter is so cardinal in relation to the real meaning of pnvale 
intemauonal law that, at the nsk of being tedious I w>U put it again in different language but with 
a difference only of language The English or the Danish Judge cannot hold the lad of 19 to have 
attained his age unless he is prepared to answer the question what lawgiver made him of age’ That 
is independent of all views about conflict of laws for it results from the nature of law itself Now 
the Italian Code does indeed seem to lay down a rule about the status and capacity of all persons 
without exception but it is only a misleading generality, for no one can doubt that the pnncip e 
of national ty adopted in Italy prevents the Italian lawgiver from claiming authonty over the capacity 
of a British or Danish subject The English or Danish Judge therefore cannot say that the Italian 
lawgiver made the ie cujils of age at 19 Then it will be asked, who is the lawgiver that keeps him 
minor till he has attained 2t ’ And the answer is the British or Danish lawgiver , for no one can 
doubt his authonty over the capacity of his subjects if he chooses to cxerrtse it and ’the Italian law 
giver’s disclaimer removes the objection which he would have felt to exercising it in the case of one 
of his subjects who was not domiciled in the British Dominions or in Denmark The result will coin- 
cide wuh that given by rrnrot properly limited so as to avoid an endless senes of references to and 
fro, but its real base lies, not in the doctrine of raum but in the duty of considering the essential na'ur” 
of the legal relation in question m anv concrete case and the essential meaning of the rates of pnvate 
international law adopted in different countries concerned ' y 

J — 33 
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assumption It is absurd to say that the provisions of the Italian Civil Code do 
not apply to an Englishman tv ho is domiciled in Italy 1 

(£) Neither von Bar nor Westlake denies the competency of a state to ex- 
tend its jurisdiction over a matter which another state claims for itself And yet, 
their theon rests upon the fundamental proposition that due respect for the state 
of X makes it improper for the state qf T to assign to the state of X a jurisdiction 
which the state of A declines Just as if it were not a greater offence to deprive 
the state of A of a jurisdiction which it claims than it would be to assign to it a juris- 
diction which it does not claim 

(r) The fundamental error of the theory consists in the assumption that 
it is possible for the state of T to bring its own jurisdiction into perfect accord with 
that of other states so that there will be no infringement upon their jurisdiction 
But this is impossible and wiU remain so as long as the states have different rules 
relating to the conflict of laws Each state is, therefore obliged to adopt its own 
rules without referring to those of other states 

Lorenzen has observed that this theory also lacks support from an historical 
point of view The fundamental assumption of \\ estlake, which is also his point 
of departure that there is an inseparable connection between the rules of Private 
International Law and rules of internal law of a country, so that, according to the 
real intention of the legislator the former must be deemed to define the limits of 
the latter’s application cannot be admitted This Lorenzen illustrates from the 
following Could it be assumed that Romans enacted their laws without reference 
to their application in space as m Rome there were no rules of Private Interna- 
t onal law m the proper sense ■* Although continental countries have known the 
science of Private International Law for a very long time, their modern codes contain 
such scanty reference to the rules of Private International Law that an assertion 
that the legislation in adopting a rule of internal law in reality defined its operation 
in space by the corresponding rule of Private International Law would be an ab- 
surdity This comes in clear re’ief m reference to Anglo American laws, for the 
Anglo American internal laws were more precisely developed and defined before 
the rules of Private International Law were adopted in their system Then, Loren- 
zen poses the question \V ith what show of reason can it be said that the two are one 
and inseparable ? He asserts that laws arc enacted without any reference of their 
application in space no doubt the aim of the one of the objects of the science of 
Private International Law is to fix the limits of the application of the territorial 
law of such country, but it is not only this It also includes the determination 
of the foreign law applicable to those cases m which the lex j on does not control , 
had it not been so the Courts of the forum would be left b) the national legislator 
without any guide as to the appheatory law m that class of cases 2 

With the above criticisms the writer is in substantial agreement 

The Theory of Renvoi Proper —As we have seen in the beginning of this Part of 
the paper, the doctrine of reran implies two notions the Kuckienteuung, i e , 
the notion of return reference, or remission, and the Weiltneruetsung the notion 


I Kahn has discussed this po nt mure elaborately 

3 Set Lorenzen The Rtn-ct Theory and the Application of Foreign Law, p 19 
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of forward reference, or transmission the former is sometimes called renvoi in it? 
narrow sense, or renvoi proper, and the latter remoi in its wider sense Some writers 
support the former, while others the latter it appears that the English decisions 
tend to support the latter The remoi, in its both notions, has been thus explained 
by Schmithoff 1 2 

A a British subject, dies intestate in Brussels He leaves movables m both Eng-' 
land and Belgium An English Court is called upon to decide whether movables 
have to be distributed according to English or Belgian Law 
Under the first notion of renvoi, the position would be 
English law referred to the Belgian law of domicil 
and 

Belgian Law remitted to the English law of nationality However, as the Eng- 
lish Courts imagine that they take the place of the Belgian Courts, the correct ter- 
minology would be 

Belgian law refers to English Law {as the law of nationality) 
and 

English law remits to Belgian law (as the law of domicil) 

All depends now on whether the Belgian Private International Law accepts 
or rejects the remitter {renvoi) from English Law, since 

Belgian law refuses to accept the remitter, English internal law applies 
Conversely, if the foreign law accepts the remitter, as German law does (now 
supposing that A had died domiciled in Hamburg) the posiUon would be 

German law (as applied by the Engbsh Courts) refers to English Law (as the 
law of nationality), 

and 

English law remits to German law (as the law of domicil) 

German law accepts the remitter , consequently German internal law applies * 
Bentwitch, who appears to accept the renvoi theory in its narrow sense, advances 
the following arguments m its favour 

“ The renvoi is m principle a reference back not to the whole law of the foreign 
country including its different rules of Private International Law, but simply to 
its internal law Suppose a case where the lex fori (hereinafter called A) submits 
the matter to the lex dam cthi (hereinafter called jB), and B refers the matter, hark, 
to A as the law of nationality A accepts the remoi and applies its own law If 
we regard first principle, we see that what has happened is this Law is primarily 
Sovereign over all matters occurring within the territory, and so A would ordinarily 
apply to succession A, from motives of international comity and to secure a single 
system of succession, resigns its ordinary jurisdiction to B But B, by reason of its 
special juristic conceptions, does not take advantage of the sacrifice or accepc juris- 
diction A s primary jurisdiction consequently is properly exercised and there 
is no ground for A to decline to accept the renunciation of B, since it thereby puts 


1 Schmithoff English Conflict of Las i p 93 

2 Ibid 

Leading cases on this theory are In re A*keu LR (1930) 2 Ch 259 , In re 
l Ch 377 , In re Duke of Wellington, L.R. (1947) Ch 506 


Bets, L R. {1930) 
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into operation its fundamental principle of regulating every matter within the 
territory ” l 2 3 

The application of renioi m this form, would always, like the application of 
the mutal disclaimer theory, lead to the application of the law of the forum, where- 
ver there is a conflict between two foreign laws Howeter, the bases of the two 
are different 

The theory of renoot m its narrow sense, as Bentwitch has remarked starts with 
the assumption that the rules of Private International Law m each country are 
based on the principle of comity, upon the theroy of an implied agreement among 
the states for the application of each other’s laws The basis is reciprocity as well 
If reciprocity is not guaranteed, then the law of the forum will always apply And, 
in the present submission, this is the fallacy of the whole argument The rules 
of Private International Law are based neither on comity nor on reciprocity They 
have a wider basis As Lorenzen remarks 1 Considerations of justice and of expe- 
diency have played a very important part m the adoption of specific rules in con- 
flict of laws * It is obviously clear that the principle of domicil was not accepted 
by the Anglo-American jurisprudence on the basis of reciprocity , had it been so 
they would have accepted the principle of nationality, but that would have never 
suited to the Anglo-American needs ‘ It (the theory of ream in this form) is 
nothing else than a return pro tantn to the doctrine of the exclusive prevalence of 
the internal law of the forum ”* Another writer remarks “ It is illogical No 
logical reason can be gnen why if in the one case Massachusetts law he taken to 
refer to the French conflict of laws rule, the latter should not in turn be held to 
refer back again the Massachusetts conflict of laws rule, and so on ad infinitum '’ 4 5 
The Foreign Cm ri Theory — About hundred and ten years ago, an English Judge, 
Sir Herbert Jenner, thus formulated this theory “ The Court sitting here decides 
from the persons skilled n that law, and decides as it would if sitting in Belgium ”* 
The question at issue was concerning the power of testamentary disposition of a 
British subject who died domiciled in Belgium However, as Lorenzen observes, 
tile statement of Sir Herbert is not to be taken literally An English Court 
docs not actually decide the case as the Belgian Court would This Lorenzen 
proceeds to explain by an illustration An English Judge is seised of a case where 
the personal estate of an Englishman who died domiciled in Belgium has to be dis- 
tributed The English law would direct that Belgian law should be applied — 
being law of domicil If Sir Herbert’s statement is to be interpreted literally then 
ihe English Judge would be compelled to ascertain how the Belgian Judge would 
decide the case The English Judge would find that according to Belgian 
law the property is to be distributed according to the law of nationality, i e , 
Engbsh Law, and he would also find that the Belgian Courts follow renoot, and, 
therefore, in consequence of this, the distribution of the property will actually he 
made in accordance with the Belgian law And, then, the English Judge should 
apply the Belgian law But this is not true In fact the English Judge will apply 


1 Bentwitch The law of Domicil m its Relation to Succession and the Doctrine of Rxnrot 

2 Lorenzen p 65 

3 Lorenzen p 66 

4 Schreiber 31 I Ian. ard Law Review, 533 

5 Collier v Rtvai, (1841) 
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the English Law The English Judge will ignore the existence of the doctrine of 
renvoi in Belgian Law The reasons for this are obvious If the Belgian doctrine 
of renvoi is recognized, then m fact no decision will be arrived at, for then there 
would be endless senes of references, from which there would be no escape. 

To escape from this intricate senes of references, the return reference is meant 
to be understood as a reference to the internal law only 

But is the position same in case of transmission, or Weitmemeisung 7 Loren- 
zen thinks that the point is doubtful Since, Lorenzen opines, the doctrine of 
remoi appears to be a mere expedient to which the Courts resort m order to justify 
the application of their own law, it is probable that m case of transmission the judges 
might interpret it to mean a reference to the law of third country including the 
doctrine of renvoi 

It may be noted that there is a difference between the theory of Bentwitch 
and this theory Ben twitch’s theory necessarily leads to the application of the law 
of the forum, while this theory does not necessarily lead to the application of the 
law of the forum 

The doctrine of renvoi is a much criticised doctrine in Private International 
Law. Many writers have expressed the view that its abolition will be more con* 
ducive for the advancement of Private International Law It has not only been 
criticised on logical and historical grounds, but also on the grounds of principle 

The criticism of writers may be summed up as follows 

(1) If the fortign country also adopts the rervoi doctrine then logically 
no solution is possible at all, for a perpetual arcuhis inextncabilis would be constituted* 
Therefore, as Lorenzen sa\s, it is difficult to approve a doctrine which is workable 
only if the other country rejects it 

(u) Wynn -Parry, J , observed “ It would be difficult to imageie a harder 
task than that which faces me, namely, of expounding for the first time either m 
this countrv or m Spam the relevant law of Spam as it would be expounded by the 
Supreme Court of Spam, which, upto the present time, has made no pronounce- 
ment on the subject and having to base that exposition on evidence that ■satisfies 
me that on this subjec’ there exists a profound cleavage of legal opinion m Spain 
and two conflicting decisions of Courts of inferior jurisdiction ”* 

(m) If w e assume that the chief aim of the science of Private International 
Law is to bring about uniformity of laws, then could it be said that the doctrine 
of renvoi is conduciv e to that aim or otherwise 7 

As we have seen above, m all cases of confbct between the law of the forum 
and the law of the foreign country , under the mutual disclaimer theory of von Bar 
and Westlake and under the theory of renvoi proper of Bentwich and others, it is 
invariably the law of the forum which applies This certamlv is not conducive 
to the international harmony o r laws, rather these theories would have just the 
opposite effect And, in the present submission, it would not be of much help to 
the protagonists of these theories to say that rejection o r renvoi theory would also 
lead to the same result By the rejection of the renvoi, a question may be determined 


i. In re Dukt of JJ tUvigton, L.R (1947) Ch 506 
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in one countrv on the basis of the lex domicilii in another on the basis of the lex palrea, 
but if the renvoi is accepted m the above forms it may lead to the application of 
as many laws as there are states before the Courts of which the matter might be 
adjudicated 1 This can be well illustrated by a few examples The facts of an 
hypothetical case are, an Englishman who is domiciled in Italy makes a contract 
there, for the breach of which a suit is brought in India defence is lack of capacity. 
Let *us further assume that England applies the lex domicilii , Italy the lex paint and 
India lex loci contractm as governing the capacity According to Westlake and ven 
Bar, the law of India, being law of the forum will apply, though this law has no 
connection with the suit save that it was brought m an Ind'an Court To take 
another example For the execution of a Frenchman’s testamentary trust of the 
immovable property situated in Am-rica, a suit is brought in Ind a According 
to the law of forum (Indnj the law of situs, t e , American, govern the validity of 
such a trust, hut according to the law of situs the national law of the testator, 1 1 , 
French, applies Under the above theories, the Law of India will determine the 
case “ To the extent that this theory is applied, it means a return reference to 
the exclusive application of the ordinary or internal 'aw of the forum, and a sacri- 
fice of all that has been gamed during the last century in the development of the 
rules of conflict of laws ”* 

The foreign Court theory is none better In so far as it leads to the application 
of Ruckientetsung, it suffers from the same disadvantage aa the above theories In 
so far as it leads to the application of iVetterverwetsurg, it, as we have seen above, 
can be so manipulated that again the law of the forum may be applicable And 
therefore, it will not lead towards the international uniformity of laws For in- 
stance two Indians who are domiciled in New York enter into a contract ut Italy , 
for the breach of the contract a suit is brought in New York , the defence is Jack 
of capacity The question is which of the three laws should determine the issue ? 
Suppose th^ renoi is not accepted Then, a New York Judge will apply the Italian 
law as the lex loci contractus, India will apply the law of New York, as the lex donnnht, 
and an Italian Court will apply Indian Law, as the law of nationality. Now let 
us assume that these countries accept the Fore gn Court Theory The New York 
Court, then, would refer to the whole of Italian Law, it being the lex loci contractus, 
and as the conflict of laws rule of Italy direct that the law of nationality will be 
applicable, it would ultimately apply the law of India. The Indian Judge will 
refer the matter to the whole of New York law, and there being directed to applv 
the lex loci contractus, will decide the case under the Italian law. The Italian Judge 
will apply the whole of the Indian law, as the lex palnae, and from there being directed 
to the law of New York, will apply the New York Law Thus, no uniformity has 
been achieved “ So far as the effect of the doctrine of rencoi proper in its wider 
form upon the subject of the conflict of laws is concerned, it must be definite!) 


I ^ Bent witch has answered this criticism in the following words 
F > ^? le objection however, u a figment of theory, and is not based on a solid practical difficult) 
even u no rules were established by international convention for the application of the rerwot, in an> 
particular case the English Court or the French Court would know whether the -other had already 
If this were So, it would adopt the principle already applied to the succe*- 


dcilt with the succ 

Sion, and apply either in own rules of private international law*" or the doctrine of rrm-ot so as to subject 
n,imW succtattson to one Jaw Thus in the case supposed, if the English Court, first 
*J , the inatier, had accepted the renvoi and applied English Law to the English assets of the deces^ 
•ed, a 1 rench Court would naturally apply English Jaw to the French assets according to its own rules 
S Lorenz cn, p 73 
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understood that it will render the whole subject, which in its very nature is full 
•of uncertainty, stiU more uncertain ” 1 2 3 

(iv) Dr Cheshire has verv convincingly argued that the Foreign Court Theory 
suffers from ambiguity According to him * The theory must be regarded as 
untenable unless it formulates with precision the exact inquiry that is to be addressed 
to the hypothetical foreign Court Its mo't ardent exponents, however, hold 
opposue views upon the appropriate formu'a * Then Dr Cheshire proceeds 
to examine the views of the two schools bv taking an illustration The question 
before the English Court is the mode of distribution of goods situated m England 
and belonging to X, domiciled in Russia It is a well established rule that the 
lex domain governs the issue As we have seen above the theory directs that 
the English Court should give the same decision as the Coun of domicil would 
give One school holds that the actual circumstances and facts of the case must 
be envisaged this is in accordance with the \ lews of Sir Herbert Jenner The 
second school represented by Dicey and others enunciates formula that ignores 
the actual circumstances This school is prepared to presume that facts are not 
true, and is prepared to assume that the property was situated in Russia These 
two formulas will yield different results According to the law of the Soviet Union, 
the property which is situated within the Soviet Union is governed by its internal 
law, irrespective of the nationality or domicil of the deceased owner and if the 
property is situated outside the Soviet Union, the Soviet internal law is not appli- 
cable, irrespective of the fact whether the de eased was a Russian national or he 
was domiciled there The first school under the circumstances will decide the 
case as saying that the Soviet law has nothing to say in thq, matter, while the 
second school will apply the Russian internal law * 

The above is a summarv of some of the criticisms levelled against the doc- 
trine of remet Space forbids summarizing all of them This doctrine is a much 
•criticised doctrine 4 , in Private International Law Some of the wTiters 5 have 
tried to answer the above criticisms 

In the present submission, the doctrine of r enrol whichever of its forms is 
applied, has not at all proved conducive for the development of Private Interna- 
tional Law, therefore its retention is of doubtful value 

In the present state of development of Private International Law, to dav, we 
need not follow dubious course, for, it is submitted, the one reason for the inven- 
tion of this doctrine was, instead of the Courts of forum deciding issues, they 
use to hand over their determination to foreign laws, and sometimes this doctrine 
has been used as a cloak for applying the law of the forum, though through an in- 
direct course At the same tune, it is to be noted, the science of Private Interna- 
tional Law is not yet a well developed science, much has yet to be done, and much 


1 Lorenzen, p 75 Ste D cey (6th Edition p 58) 

2 Cheshire p 27 

3 Dortnn The English Doctrine of itenroi and the Soviet law of Success on, 15, British Year 
Book of International Law p 36 

4 See Cheshire pp 99-113 

5 Martin \\ olf, p 201 , and SchmitofF, pp 96-97 
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is impossible to be done due to certain inherent difficulties present m the problems 
of conflict of laws, unless the nations of the world sit in a conference and so for- 
mulate and adopt and modify their systems as to achieve some sort of uniformity 
in their sv stems, for instance so long as the conflict between the domicil and nationa- 
lity continues to exist there is very slight hope of any uniformity , much of this 
can be achieved bv advancing the comparative studv, or some other method can 
also be employ ed Unless that is done, it would appear to be necessary to retain 
the doctrine of remoi for some cases The writer, however, wants to make it clear 
that he supports the retention of r mot in those cases only as a stop-gap arrangement, 
our endeavour should be simultaneously to arrive at some such results under which 
some sort of uniformity should at least b- achieved, and the present writer hopes 
that th s is possible, provided we leave a mechanical approach towards the subject 1 
The cases m which the retention of renvoi has been thought fit are 

(a) Title to Foreign Land — The country in which the immovable property 
is situated has, by the very nature of the things, a permanent and exclusive physi- 
cal control over it ther-fore, it would be a realistic approach if the title to such 
property is determined by a reference of the whole of the lex situs, t e , including 
the rules of conflict of laws ‘ The reason for apply mg the lex situs is that any adju- 

dication which ignores the lex situs would be a bmtum fulmen, since in the last 
resort the land can only be dealt with in a maimer permitted by the lex si'us ” s 
It would follow that if the law of s tus recognizes the validity of a will or deed exe- 
cuted in accordance v ith tie l«w of the plqce of execution, 3 or if it recognizes 
the capacity of the de ctj,s to execute such a will or deed m accordance with the 
law of the nationahtv or low of domicile 4 , or if there is a ret im reference to the 
aw of the forum or if there is a forward reference to the law of a third country, 
this should be applied by the Courts of all countries This is one of the exceptions 
recognized by the American Restatement 5 , this is also the law in the Soviet 
Union 4 


(6) Title to Foieign Moiables — As in the case of the immovables situated 
a road, so in the case of movables situated abroad, it has been suggested that the 
octrine of renvoi should be recognized But, as Morns remarks, the argument 
is not so strong a>- in the case of land, because movables may be taken out of the 
jurisdiction of the foreign Court 7 


(c) In Matters of Marriage and Divorce — Lorenzen suggests that, becav 
o t >e favour shown to marriages, the lex loci celebrationis might be deemed to i 


fff ' arious ^ c P ort * of the Conferences of the Institute of International Law 
Dicey, p 59 

Options 7 and 8 of the American Restatement of Conflict of Laws 

LR ('93°) 1 Ch 377, In re Duke of Wellington, LR (1947) Cb 506 


Lorenzen suggests an alternative rule “ Uniformity might be reached 
" doctrine if all countries would adopt altemauve rules in their systems 


of the confliX 1. ne ri V C0 ' doctrine if all countries would adopt aliemauve rules in their systems 
of the lule ijL regards the formal execution of a deed or will, the general acceptance 

the substantive ac,un L “an alternative rule would be sufficient With respect to capacity and 
case all coumnZ alldlty ,, ** and deeds international uniformity could be brought about only in 

or the national law of The cw-— 5l f ,al " su £ h instruments ^ they satisfied cither the law of the — — 
doctrine would , ap " 

attained " Pp 7A 

7 Dicey, p % , Cheshire, p 
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corporate the foreign law as a whole for the purpose of sustaining a marriage, but not 
to defeat it 1 However, Lorenzen proceeds to suggest an alternative rule which 
might be adopted in Private International law a marriage should be upheld 
if it satisfies either the law of the place where it was entered into or the law of the 
domicil of the parties a For the sake of uniformity in the rules of conflict of laws 
and in view of the special favour shown to family, it has been suggested that a change 
in the status of the parties done outside the country of the domicil of th“ parties, 
should be recognized by the Courts of the forum, provided it is so recognized by 
the Courts of the domicil This view finds support in the case of Armtlage v Attorney 
General 3 , wherein the English Court recognized a decree of divorce granted outside 
the country of the domicil of the parties Should this rule be restricted 
to the recognition of the divorce decrees, or should it be extended to the 
matters of status 7 * This has been answered differently The American Restate- 
ment favours the former, tvhile the decision in In re Ashew*, suggests the latter The 
present writer would support Lorenzen’s alternative suggestion given above 

{d) Formalities of ft ills Dr Cheshire suggests that a grant of probate to 
wills should not be dented “on the ground of formal invalidity if the instrument 
is formally valid according to the Private International Law, though not according 
to municipal law, of the governing legal svstem ” s Morris doubts the expediency 
of this indulgence 6 Lorenzen seems to support it* The present wnter will 
favour an alternative suggestion the fo mal validity of a will should be sustained 
if it is valid b\ the law of the situs or the national law (or the law of domicd) of 
the owner 

(e) It has been seen that the acceptance of the doctrine of renvoi is the 
only expedient through which the nations of the world could come together for 
framing the international conventions 4 

(/) Von Bar suggests that in two cases on the grounds of justice, renvoi 
or something akin to remoi should be recognized The two cases are 

(I) Two subjects of the State of X are married in the State of Y, where they 
are domiciled The validity of the marriage is questioned in the State of £ on the 
ground that the parties had no capacity to enter into the marriage under the provi- 
sions of the law of the State Y relating to marriage, though it is conceded that they 
possessed such capacitv under the national law with respect to marriage The 
laws of the States of A and Y agree that the lex patnae shall govern the essentials 
of a marriage The law of the State of on the other hand, applies the lex loci 
celebrationis Von Bar suggests that the Courts of States of % should regard the 
marriage as valid 

(II) A, a ciuzen of the State of A, dies domiciled in the State of Y The 
laws of the States of A and Y agree that B is entitled to A’s personal estate m accord- 
ance with A’s national law Subsequently B's heirship is contested in the State 

l In support of th-s Lorenzen quotes the American case of LanJo v Lando 

e Lorenzen pp 77 78 

3 L R (1906) P 135 Set 1 s criticism by Moms in "4 Canadian Bar Review and its defence 
by Tuck in 25 Canadian Bar Review 

4 LR (1930) a Ch 293 Cheshire, p 127 

5 Cheshire 127 and Coitus v Ru*. , Frere v Frtrt , and Ross v Ross 

6 Dicey, p 61 

7 Lorenzen p 78 

8 &e The Hague Convention of June 12 1912 Article 1 relating to marriages , and Article 
74 of the Uniform Law of the Hague Convention of 1912, relating to Bills of Exckaarr- 
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of Zi in which State the lex domicilii is held to gov em the distribution of personal 
property upon death Von Bar sajs that the Courts of the State of Z should recog* 
nize B’s title 

In the above cases von Bar seems to accept the doctrine of remoi proper in a 
limited sense the limitations being firstly, the foreign countries with which the 
transaction has connections should have the same rules of conflict of laws, and 
secondly, the law of one of them should be applicable under the law of the forum 
Lorenzen supports this view 1 


VI — Conclusion 


In the preceding Parts of this paper the writer has endeavoured to examine 
the p-oblem of characterization as it has appeared before the Courts, the various 
theories that have been expounded for the solution of which, the problem as it 
has appeared m its different stages, and the doctrine of tenoi, in its multifarious 
phases, as being involved m second and third stages of the process of characterization 
The space has forbidden him from discussing and examining, and it is obviously 
impossible even withm the limits of an excessively long paper to discuss and examine, 
a sufficient number of cases which are conveniently discussed to illustrate the pro 
blcm and its complications and which extend over the whole field of Private Inter- 
national Law 


It appears that no single theory has come to the solution of the problem and the 
problem remains as intricate as it ever was Some have suggested the total appli- 
cation ot the law of the forum at all the stages of characterization, others have gone 
o the other extreme by saying that the lex causae should be applied at all stages of 
c amctenzation , though both admit a few exceptions. In between these two 
extremes some writers have suggested a middle course, i via media Man> theories 
appear to be lost in the logic of the arguments of their protagonists and the realistic 
pproach appears to have been lost sight of It would be admitted that the problem, 
y i very nature and due to the state in which the rules of Private International 
aw are at prevent present manifold difficulties, and m manv a branch of Private 
erna lona Law no solution can conceivably be suggested Yet, the present 
• lte , r . ' V ^ U su ^ mit d" the demands of justice is kept in view, and if it is realized 
t a T' ,0n c, W lS t0 serve ,hc s° c >ety and the individual and not to elmg 
o le ry ones o logic or mechanical jurisprudence, a solution, if not an overall 
so ution, in mdn idual cases can be found And, in the present submission, if the 
aw can per orm this function it is immaterial that logic has to be sacrificed If 
we ngree t at Private International Law is in its formative period, and if we admit 
at certain problems of which in their solution defy all logic, then our endeavour, 
cping m view the demands of justice, should be to solve the problem What 
. endeavour for is, a socially desirable result rather than a logically sound 

ecision o one can, and happily no one does, support such decisions as to take 
onlv two examples, Ogden v O'den and in Re Bethel 

. , subsequent pages the writer’s attempt would be not so much to pay 

/ftult ° °^ !C 35 *° SCC k 3 so ^ utl ° ft dirough which we can arrive at a socially desirable 


77 thinly that (h- cas- otCuenuy v The lw^ud Dank of Ccada can be supported 
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The differences in the point of views of different theor sts is nothing but a 
reflection of a still wider differences among them about the fundamental conceptions 
of Private International Law On the one hand are Bartin and Kahn, on the 
other, Despagnet and Gemma Bartin and Kahn were nationalists, while 
Despagnet and Gemma were internationalists in Private International Law Nation- 
alists and internationalists differ among themselves “ A common characteristic 
of all internationalists,” Lorenzen points out, “is their position that the rules of the 
conflict of laws are dictated to individual States from without by some species of 
international law According to them there is one 'ingle system of the conflict 
of laws, the rules of which are binding for purely international reasons The 
nationalists are agreed on the otheT hand that the rules of the conflict of laws form 
a part of the national law of each State and that there are, therefore, as many systems 
of the conflict of laws as th~re are indep-ndent States ” On the'e premises, ol vi 
ously , it is natural for internationalists to find a sol ltion of the problem of charac- 
terization on some international basis, while it is also natural for nationalists to 
rest content by finding a solution of the problem by reference to the law of the State 
concerned 

It is a singular paradox that the internationalist theory m Private International 
Law was first advanced by von Sa\igny who all his life wasa confirmed opponent of 
natural law, from which the law of nations was derived In the eighth volume of 

* System of the Modern Roman Law , Savignv after discussing the * spatial limits 
of the control of law over legal relationships \ postulates as a corollary to the 

* equal treatment of nationals and foreigners’ the equal adjudication of conflict 
of cases This meant application of the same law notwithstanding the conflict of 
jurisdictions The reason for this equalitv, according to him, was the necessity 
of the international mt recourse based upon the community of nations Under 
Savigny’s theory the law applicable to a legal relation'hip would be the law of the 
territory to which it is subjected (fit?) 

Independently of Savigny, Mancmi in Italy also developed an internationalist 
theory After the propagation of this theory bv Savigny and Macim, the flag of 
internationalism was picked up by many writers on the continent Zitelmann 
constructed a complete system of Private International Law on the basis of this 
theory 

On theoretical considerations the views of internationalists appear to be sound, 
for in theory thev appear to establish an international harmony in the rules of. Private 
International law But, practically considered, the utter fallacy of their arguments 
is revealed They all start from the assumption that there are some internationally 
uniform rules While, the fact of the matter is that there are no such internationally 
uniform rule m existence and, even if there are some, they do not, and under the 
conditions cannot, impose an international obligation for their enforcement rather 
the preponderantly established fact, howsoever injurious it might he for the advance- 
ment of Private International Law, is that every nation is free to frame its own 
rules of Private International Law except where 'ome international convention 
has been entered into According to Holland 

“ It follows from independence of each State within its borders that it might 
without contravening any principle of international law regulate every set of circum- 
stances which call for decision exclusively by its own law ’ 
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Whether or not the internationalist theory is “a creed, a transmutation of 
forceful, liberal and cosmopolitan tendencies into dogmas through a psj chological 
process also observable elsewhere,” it is undoubtedly an idealistic and unrealistic 
approach to the rules of Private International Law As has been observed 
judiciallv by Maugham, J 

“ It would seem that rules of private international law, not being founded on 
considerations of justice or statute, but being based upon considerations of justice 
and what is called ' comitv to be the same in all countries though it is well known, 
that they are not ’ 

And Lmdlev, LJ, observed 

“ The fact is, of course, notorious to us all, that if anybody studies private 
international law out of a French law book, he takes one v lew of it , if he takes an 
American book, he takes another view, thej do not all take the same view.” 

It may be noted that in Public International Law there is a well established 
principle which forbids fundamental denial of justice to aliens It follows that, 
if a State frames rules under which it refuses to recognize all marriages celebrated 
outside its jurisdiction and prosecutes them for illicit intercourse if they happen 
to be within the jurisdiction, the State whose nationals are thus affected will have a 
right to make strong diplomatic protest and to take appropriate action sanctioned 
by Public International Law Thus it is true that no State can act arbitrarily 
towards aliens 


But, in the present submission, this is merely a negative aspect of the matter. 
The object of Private International Law is positive It does not merely postulate 
that there should not be any denial of justice to aliens, but also that the rights of a 
person should be recognized everywhere And, it is submitted, the principle 
of no denial of justice to aliens would not go to achieve this 


Under these circumstances if the individual States will frame rules for the 
solution of conflict of cases m accordance with their own nouons, there is no rule of 
international law to forbid them from doing so. 

When Despagnet and others of the same school said that the characterization 
s ould be gov erned by the 'ex causae they were true to their premises They thought 
at t ie application of the lex causae would yield to the uniformity of rules of conflict 
of laws That this was fallacious was obvious The application of the lex causae 
not only is shrouded With practical difficulties but begs the entire question 

Martin Wolf has tried to answer to this criticism m his own way. But his 
answer is again defective and fallacious, as the amplification of Wolf does not take 
out the whole issue from the confusion in which it is bogged 

The nationalists advance from the fundamental assumption of the territorial 
supremacy of the laws, a theory of ‘ vested rights \ or ‘ foreign created nghts \ 
Tnough nationalist in outlook some sort of internationalism has infiltrated into 
this theorj For, on the assumption that territorial law is sovereign, the prota* 
gomsts of this theory would have advocated the application of nothing but the 
internal laws But, whether motivated by practical considerations or by the 
exigencies of the situation, they, though not leaving the concept of supremacy of 
territorial laws, advance to say that it is not the foreign law which is enforced but 
the foreign acquired rights This view has found acceptance from the Anglo- 
American Judges and jurists. 
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It appears that the Anglo American system accepts the three maxims advanced 
by Huber as the basis of Private International Law Story approved of the maxims. 
Dicey and Beale are in substantial agreements with them Beale has opined that 
the Anglo-American system has worked out an indigenous theory of ‘ vested rights * 
Beale’s theory appears to be that there is a territorial law applicable exclusively to a 
particular group of facts which must prevail m determining legal consequences 

That this theory m the sphere of Private International Law, though however 
well founded it might be m the sphere of constitutional law, is not tenable needs 
no elucidation This theory can neither be supported on logical grounds nor on 
practical grounds Even if it is assumed that the Courts of the forum enforce 
foreign acquired rights, nevertheless, it would need an examination of the foreign 
law under which they have been acquired to know whether they have been legiti- 
mately acquired or not There are various foreign acquired rights which are not 
enforced by the Courts of the forum on the ground that the forum will not take 
any notice of the law of procedure of a foreign country, or the public policy of the 
forum may not permit their enforcement Not only this, there are cases in which 
decisions are given in favour of the plaintiff even though he has not acquired 
any right under a foreign law It, therefore, clearly appears that the sovereign 
language might be harmonious with constitutional traditions, but its use m conflict 
of laws is innocuous It simply goes to denote the absence of limitation on the 
legislative powers Moreover, it may conveniently be used in the field of judicial 
jurisdiction to indicate the powers of States independently to define jurisdiction 
of Courts 

The statement that the Courts of the forum enforce only foreign acquired 
rights is also full of some other difficulties Based as it is on the basis of comity, 
the Courts of the forum are not bound to enforce the so called foreign acquired 
rights They can refuse their enforcement not only on the basis of public policy, 
but also on the basis that they do not fit in the system of the rights recognized and 
■enforced by the forum This, in the sphere of characterization invariably leads to 
the application of the laws of forum To what complication this leads has already 
been shown in Part II of this paper 

Even if it is accepted that each State is sovereign and therefore each has power 
jo attach any legal consequence to a set of certain operative facts, it cannot be denied 
that certain facts of international life are such which no State in fact, even though 
theoretically speaking it might be said to possess such a power, can absolutely bank 
upon its own sovereignty as a means to deny certain legal consequences to them 
And this is not due to any demand of comity of nations, nor even due to the necessity 
of international life, but in the interest of a proper administration of justice, a 
State will, and does, frequently attach to certain operative facts occurring in a 
foreign country the same legal consequences 

Realizing the difficulties, theoretical and practical, inherent in the application 
of theories of lex Jon and lex causae to the solution of the problem of characterization 
and with a view to arrive at socially desirable results m the application of rules 
of Private International Law, various writers have advanced, as we have seen 
above, various other theories Some of them, for instance those of Cheshire and 
Robertson, though seemingly solve some of the difficulties of other theories, plunge 
the whole problem m some other complications Cheshire, when faced with these 
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complications and realizing some of the logical difficulties of his theory, suggested 
a solution which came very near to the application of the theory of lex f on This 
goes to show how futile and mechanical was his approach when he suggested 
a division of the whole problem jnto primary and secondary characterizations^ 
But this a l<=r> goes to show that probably on a sound and theoretical basis there would 
not be any solution of the problem More or less, the same could be said of the 
allied theory of Robertson 

Now it is universally admitted that m the process of characterization there are 
three steps, even though in some cases they may not present any complication, and 
in others the solution of one stage may automatically lead to the solution of others 

It can also be admitted that the uniform application of one law or another to 
all stages is a futile approach But, then, at what stage what lqvv should be applied 
has again created complications It still remains a moot point whether invariably 
the lex Ion should be applied at the first stage and the lex causae should be applied at 
the third stage, or nee versa The assertion of writers that invariably one law 
or the other should be applied at a particular stage has, in the present submission, 
not solved the problem 

Some writers, realizing the difficulty, have ob erved that at each stage some 
exceptions should be admitted For instance, Lorenzen advancing two proposi- 
tions, n z , first, the question whether a situation is to be classified as one of coniract, 
torts, succession, matrimonial property, etc , is necessarily to be determined by the 
law of the forum The foreign institution need not conform strictly to the internal 
law of the forum , it should be sufficient if it falls within its analytical framework 
or within some special concept worked out for the purpose of conflict of laws 
Second, the same applies to characterization of connecting factor However, the 
extent to which the law of the forum accepts the renvoi doctrines in the In re 
Armesley sense, the characterization of the connecting -factor by the foreign law 
would prevail He further suggests that ‘ as the law of the forum is chosen in the 
above classes of cases for want of an) other practical rule, it should be abandoned 
whenever some other reasonable solution can be found For that reason the 
question whether tangib'e property is movable or immovable should be determined 
on the basis of the law of the situs Again, if the fact situation is exclusively 
connected with foreign States or countries, the law of the forum being interested 
solely as the place of trial, a common characterization placed upon it by the law of" 
all the foreign States or countries involved should be accepted 

In essence Lorenzen s formulation is practical It admits that on one single 
basis the problem of characterization would not admit solution It advances 
the proposition that in both the stages whenever there is a possibility of a just 
solution, the application of the lex causae should be abandoned But in the present 
submission there is no necessity for advancing the pnma facie rule that the lex Jon 
should apply This suggestion might be a practical working rule, but its practica- 
bility can be jettisoned due to a tendency inherent in it of elevating it to the status 
of a fundamental rule of law 

Beckett has advanced an entirely different approach Since in conflict cases 
the Courts have to choose between the application of internal law in competition 
ta some foreign law or two foreign laws, their endeavour should be to apply a law 
which would result in a just solution. This, Beckett thinks, can be done only by 
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properly understanding all rules and norms of all foreign s> stems He, therefore, 
asserts, * classification is simply an interpretation or application of the rules of 
Private International Law m a concrete case and the conceptions of these rules, 
therefore, Mill be conceptions of an absolutely general character ’ 

According to this view the characterization should be on the basis of analytical 
jurisprudence and comparativ e law This view has the merit that all the fond 
dable objections which are presented by other theories are sole ed it neither advances 
a proposition that at different stages different law should be applied, nor does it 
dogmatically assert that th~ lex fort or the lex causae should be applied, nor 
does it advance the proposition that there are certain prtma fame rules, and when- 
ever it is necessary certain exceptions should be admitted Though no doubt it 
suggests that at all stages of characterization the rules of comparative law should 
be applied, )et it does not lead to dogmatism wh.ch is inherent in the theories of 
the lex fort and the lex causae Since it does not assert that one law or other should 
be apphed 

The only serious objection made to this theory is that even though it may be 
sound in theory, it is most unsound in practice, as there are \ ery few rules of univer- 
sal application, and the study of comparative law in every case would put so much 
burden on the Judges that they would not be able to cope with it 

There is no doubt that there are certain working difficulties in this theory. 
But the question is are they so huge that for those reasons the theory has to be 
abandoned 9 

Falconbndge has adtanced a view which is in between the two extreme views, 
the characterization on the basis of the lex Jan , and the characterization on the 
basis of the lex causae He suggests that the forum should consider all the poten- 
tially applicable laws before arriving to a conclusion that this or that rule of law is 
applicable He holds that it is not the factual situation which is characterized, 
but it is a juridical situation * A purely factual situation dissociated from any 
particular s> item of law has no legal consequences, that is, it creates no lega' rights, 
no legal obligations, the object of rules of conflict of laws is to furnish a guide as to 
the particular system oflaw which should be applied to the facts of the situation, 
for the purpose of deciding w hat, if any , legal consequences follow from the factual 
situation , and a rule of conflict of laws furnishes the necessary guide by specifying 
the connecting factor or place element of the situation which connects the factual 
situation with a particular country and its system of law The 

question what it is that must be characterized cannot indeed be divorced from the 
question what is characterization itself, and the further question by what law the 
characterization should be governed An answer to all these questions is essential 
to the understanding of the meaning and operation of any rules of conflict of laws ’ 

Thus on the basis of the above principle the process of characterization is made 
much flexible It is also free from the dogmatism of other theories 

Falconbndge s criticism of various theones, for instance, his argument that 
there is no distinction in pnnciple between the characterization of the question and 
the characterization of rules of 'aw leads to the inevitable conclusion that there is no 
justification for the classification of the problem into primary and secondarv charac- 
terization Falconbndge s criticism of Beckett’s theory, on th<* other hand, appears 
tp be rather superfluous When examined critically both the approaches lead to the 
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same result. What they both stress is that the process o p characterization, instead 
of being dogmatic, should be as elastic as possible Falconbndge’s assertion that 
all potentials applicable rules of all systems should be first examined by the forum, 
comes verv near to the assertion of Beckett that all rules applied should be on the 
basis of comparative law 

The present writer is in total agreement with Beckett and Falconbridge when 
they say that the rules should be as flexible as possible and that m our approach 
to the problem of characterization we should be as little dogmatic as possible , 
for m our submission m the present stage of de\ elopment of the rules of Private 
International Law, and due to it being a territorial law, it would not be possible, 
howsoever we may desire to arrive at a theoretically sound solution 

Therefore our endeavour should be primarily to arrive at a socially desirable 
result rather than to a theoretically sound result If this w ould be done the pro- 
blem of ntuox would not also present many difficulties 

If our Courts would adopt some such line to the solution of cases of Private 
International Law, it is hoped that ultimately we maybe in a position to lay the 
foundation of Private International Law on a much sounder basis than has been 
done in the United States or in Britain or even on the continent of Europe. 
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SUPREME COURT OF INDIA 
[Civil Appellate Jurisdiction ] 

Present — Mehrchand Mahajan, Chef Justice, B K Mukherjea, S R 
Das, Vivian Bose and Ghulam Hasan, JJ 

Jai Ram Appellant* 

v 

Union of India Respondent 

Fundamental Rates, Chapter IX rule 56 — ■Ministerial servant — If entitled to remain in service 1 U he 
reaches the age of sixty years — Such servant obtaining leave preparatory to retirement as on his complet ng fifty-fee 
years — Cannot ask subsequently for cance lal on of his ret rcmenl and insist on remaining m service till stxtieth year 
— Government of Ind a Act (1935) section 240 (3) — Applicability 

Rule 56 (6) (1) of Chapter IX of the Fundamental Rules which speaks of a ministerial servant 
being ordinarily retained in service oil sixty does not contemplate a ease where such servant 
was granted an application for leave preparatory to retirement on the has s of his retiring from ser- 
vice on his completing his fifty fifth year The rule does not preclude a ministerial servant from 
waiving by express agreement a right to which he might otherwise have bcenentided under that 
rule When a servant has attained the age of fifty five years and for some reason or other himself 
confesses his inability to continue in service any longer and seeks permission for retirement it will 
he a useless formality to ask him to ihow cause as to why his services should not be terminated Sec 
lion 240 (3) of the Government of India Act 1935, could not have any possihle anphcation in 
such circumstances 

It is open to a sen am who has expressed a desire to retire from service and applied to his supenoT 
officer to give him the requisite permission to change his mind subsequently and ask for cancellaUon 
of the permission thus obtained but he can be allowed to do so so long as he continues in service and 
not after it has been terminated 

A servant whose service ceased and is on post retirement leave subsequent to that date 
granted under the special circumstances mentioned m Fundamental Rule 86 could not be held to 
continue in service and it was no longer competent to him to apply for joining his duties even 
though the post retirement leave had not run out 

Appeal by special leave against a judgment of a Letters Patent Bench] of the 
High Court of Punjab dated loth July 1952, reversing on appeal a decision of 
a single Judge of that Court passed m Second Appeal No 884 of 1950 
H J Umrtgar, Advocate, for Appellant 

C K Daphtary, Solicitor General for India (G N Josh and Porus 
A Mehta, Advocates, with him), for Respondent 
The Judgment of the Court was delivered by 

B K Mukherjea, J — This appeal which has come before us on special leave 
obtained by the plaintiff appellant, is directed against a judgment]' of a Letters 
Patent Bench of the High Court of Punjab dated the 10th July, 1952, reversing, 
on appeal, a decision of a single Judge of that Court passed in Second Appeal No 
884 of 1950 

The suit, out of which the appeal arises, was commenced by the plaintiff, 
in the Court of the Subordinate Judge at Ambala for a declaration that the order 
passed by the Government of India, which is the defendant in the suit, retiring 
the plaintiff from his service was wrongful void and inoperative and that the plain* 
tiff should be deemed to continue still in the service of the d fendant 

The material facts, which are for the most part uncontroverted, may be shortly 
narrated as follows 
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The plaintiff entered the service of the Government of India as a clerk in the 
Central Research Institute at Kasauli on the 7th of May, 1912 Under rule 56 
( b ) (1) of Chapter IX of the Fundamaental Rules, w hich regulate the civil services, 
a minis f enal servant may be required to retire at the age of 55 but should ordinarily 
be retamed in service if he contmues efficient, till the age of 60 years 

The plaintiff was to complete 55 y ears on the 26th \ov ember, 1946 It appears, 
however, that in 1945 he himself was anxious to retire from service and on the 7th 
of May, 1945, wrote a letter to the Director of the Institute to the following effect • 
“ Sir, 

Having comp tied 33 years’ service on the 6th instant I beg permission to retire and shall feel 
grateful if allowed to have the leave admissible 

This permission was not granted by the Director of the Institute on the ground 
that the plaintiff could not be sparedat that tune The plaintiff renewed his prayer 
bj another letter dated the 30th May >945 In that letter it was stated that owing 
to the untimely death of his brother, his family circumstances did not permit him 
to serve the Institute any longer He, therefore, prayed for leave preparatory to 
retirement four months on average pay and the rest on half average pay — from 
1st of June, 1945, or the date of his availing the leave, to the date of superannua 
tion which was specifically stated to be the 26th of November, 1946 

The letter plainly indicates that the impression in the mind of the plaintiff 
was that he was due to retire on die 26th of November, 1946 and all that he wanted 
was that he might be granted leave preparatory to retirement from 1st of June, 
>94 d or as early as possible after that This time also the plaintiff’s prayer was 
r used and the Head of the Institute endorsed a note on his application that be 
could not be spared 

A third application was presented by the plaintiff on the 18 th of September, 
>945. P ra ymg or reconsideration of his petition and urging one additional ground 
in support of the same, namelv, that the war was already at a n end This appli- 
cation too shared the fate of its predecessors and the Director of the Institute did 
not agree to his retirement 


•«ifft A ? er t ? e ? lamtlffl ‘ e P t sdent for nearly 8 months and on the 28th May, 

resig n C ^ lS ^ a PP* lc ation which, it appears, met with a favourable 
C n “ llS a ? pbcatl0n also ,f stated that the plaintiff would attain the 
a ° .J 5 ** 3 ? ^ 27th of November, 1946 and he prayed, therefore, that the 

ST “”°™ V l«se, as tsas admissible » him under the rales, might 
he granted to hut, The Dtrector of the Institute sanettoned the lease and the 
Wt ie .n a Wm ”'* lcav ' and or " l “« trad ssonld be .satiable to him teas 
left ,0 the dectston „f the Aeeountant General, Central Rescues 

then 1 1 e! Jnft, 1946, the Accountant General communicated his order to 

. ° 1 e Inst,tutc and his decision was that the plaintiff was entitled to 

tQ ret 5 eraent on pa> for s« months from xtjune, m 6 

days thereafter ih 194 ^ °j halfa ' era S e P a > for months and twenty-five 
days thereafter, the period ending on 25th of May, 1947 

. fitfwvf \J° days bcfore 11115 P enod of ,ea ' e was due to expire, the plaintiff on the 
. , j scnl 411 application to the Director of the Institute stating that 

h had not retired and asked for permission to resume his duties immediately. 
The Director informed him m reply that he oould not be permitted to resume hi* 
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duties, as he had already retired, having voluntarily proceeded on leas e preparatory 
to retirement 

The plaintiff continued to make representations but ultimately the matter 
was concluded so far as the Go\ emment of India v>as concerned by a letter dated 
the 28th of April, *948, in which it was stated that the plaintiff having av ailed him- 
self of the full lease preparatory to retirement due to him and having actually 
retired from service c/his own volition, the question ofhis having anynght to return 
to duty and to continue service till the age of 60 years did not at all arise It was 
in consequence of this letter that the present suit was filed by the plaintiff on the 
5th July, 1949 

The legality of the Government communication mentioned above has been 
attacked m the plaint substantially on a two fold ground The first ground alleged 
is, that under rule 56 ( b ) (i) Chapter IX of the Fundamental Rules, the age of 
retirement is not 55 but 60 years The rule no doubt gives the Government a nght 
to retire a ministerial servant at the age of 55, but that can be done only on the 
ground of his inefficiency Consequently before a servant coming within that 
category is required to retire at 55, it is incumbent upon the Government to give 
him an opportunity to say what he has to say against this premature retirement 
in accordance with the provision of section 240 (3' of the Government of India 
Act, 1935 and unless this is done, the order terminating his service cannot be held 
to be valid 

The other contention is, that although the plaintiff on his own application 
obtained leave preparatory to retirement yet there was nothing m the rules which 
prevented him from changing his mind at an/ subsequent time and expressing a 
desire to continue in service provided he indicated this intention before the period 
ofhis leave expired 

The trial Court negatived both these contentions and dismissed the 
plaintiff s suit In the opimon of the Subordinate Judge it was discretionary 
with the Government under Fundamental Rule 56 {b) (1) either to require a 
ministerial servant to retire at 55 or to allow him to continue in service till 60 and 
there was no breach of statutory obligation in this case by reason of the fact that 
the plaintiff was made to retire before the age of 60 

On the other point the Subordinate Judge held that there was no statutory 
rule under which a Government servant could claim to resume his previous duUes 
as a matter of right by merely choosing to return before the expiry of the period 
bfhis leave This could be done only with the permission o'! the superior authority 
which was ab'ent in the present case 

This decision of the trial Court was affirmed on appeal by the District Judge 
at Ambala The plaintiff thereupon took a second appeal to the High Court of 
Punjab and the appeal w as heard by Falshaw J , sitting singly The learned 
Judge allowed the appeal, upholding both the contentions raised by the plaintiff 
and decreed the suit 

Against this decision there was a further appeal to a Bench of the same High 
Court under clause 10 of the Letters Patent and the Letters Patent Bench reversed 
the judgment of the single Judge and discussed the plaintiff s suit The plaintiff 
has now come up to this Court and Mr Umrigar, who appeared in support of the 
appeal, reiterated before us both the contentions that were pressed on behalf of 
his client m the Courts below 
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As regards the first point, Mr Umrigar lays stress mainly upon rule 56 (A) (1) 
of Chapter IX of the Fundamental Rules which is -worded as follows 

“ A ministerial servant who is not governed bv sub clause (11) may be required to retire at the 
s-*e of 55 yean, but should ordinarily be retained in service, if he continues efficient, up to the age of 
60 year* He must not be retained after that age except In very special circumstances, which must 
be recorded in writing and with the sanction of the local Government ” 

We think that it is a possible view to take upon the language of this rule that a minis- 
terial servant coming within its purview has normally the right to be retained in 
service till he reaches the age of 60 This is conditional undoubtedly upon his 
continuing to be efficient We may assume, therefore, for purposes of this case 
that the plaintiff had the right to continue in service till 60 and could not be retired 
before that except on the ground of inefficiency But that by itself affords no solu- 
tion of the question that requires consideration in the present case 

Here the plaintiff was not compelled or required to retire by anybody If the 
Government required him to retire in terms of the Fundamental Rule 56 (A) (1), 
it might be argued that he should have been given an opportunity to show that he 
was still efficient and able to discharge his duties and consequently could not be 
retired at that age But here the situation was entirely of the plaintiff's own seeking 
and his own creation 


Ever since May, 1945, when he had not even completed his 54th year, the plain- 
ti began making importunate requests to his official superior to allow him to 
retire from service It will be noticed that in his first application he mentioned 
t c act o is having completed 33 years of service as a ground for obtaining the 
permission prayed for There is, m fact, a rule in the Civil Service RegulaUons 
un ct which a retiring pension is granted to an officer who is permitted to retire 
after completing service for 3 o y ears It is not clear whether this rule which relates 
o superior service was at all applicable to the plaintiff But it is a fact that in his 
applications for leave preparatory to retirement he laid great stress on two facts, 
” ° ,C UaS 1115 ,en g th of his service and the other that he was to reach the 
age of superannuation in November, 1946 

Ultimately when his application was granted, the leave, which was allowed 
un, was on t e basis of his retiring from service on the 27th November, 1946 

■ t V/aS £ iven P os < retirement leave for a period of about six months from that 

■ . * , rmS 0 e 86, Chapter X of the Fundamental Rules on the ground that 

,v r 3 P n " VJ ° U5 y applied for leave which was at his credit but it was refused on 
this Sro '^ d n requirenient3 of public service The plaintiff could not have got 
kpj. V ° ca ' e except on the footing that his service ended on the 27th Novem- 

’ ® 1 e W Mi which speaks of a ministerial servant being ‘ ordinarily ' 

C Iri j*J V,CC ^ oes not > in °ur opinion, contemplate a case of this des- 

^ v. 065 n0t P rec * ut * e a ministerial servant from waiving, by express agree- 
to whicfl he might otherwise have been entitled under this rule 
, Scn * nt has attained the age of 55 years and for some reason or other 

f C ° 15 mab!ht y *° continue in service any longer and seeks permis- 

sion lor reti^Knent, we consider it to be a useless formality to ask him to show came 
as 0 w y iV sen ice should not be terminated Section 240 (3) of the Govem- 
mem of India Vet, 1935, could not have anv possible appl.cation in such circum- 
— 1 V 1 contention of the appellant must, therefore, in our opinion 
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In view of our decision on this point, the other point practically loses its force 
It may be conceded that it is open to a servant, who has expressed a desire to re- 
tire from service and applied to his superior officer to give him the requisite per- 
mission, to change his mind subsequently and ask for cancellation of the permis- 
sion thus obtained , but he can be allowed to do so so long as he continues m ser- 
vice and not after it has terminated 

As we have said above, the plaintiff’s service ceased on the 27th of November, 
1946 , the leave which was allowed to him subsequent to that date, was post retire- 
ment leave which was granted under the special circumstances mentioned in Funda- 
mental Rule 86 He could not be held to continue m service after the 26th of 
November, 1946 and consequently it was no longer competent to him to apply 
for joining his duties on the 16th of May, 1947, even though the post-retirement 
leave had not yet run out In our opinion, the decision of the Letters Patent 
Bench of the High Court 15 right and this appeal should stand dismissed In view 
of the fact that the plaintiff is a pauper and has not been permitted to draw his 
pension as yet, we make no order as to costs 
Agent for Appellant Naunitlal 
Agent for Respondent R H Dheoar 

Appeal dismissed 
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The Judgment of the Court was delivered by 

Bhaguatt, J — This appeal by special leave from a judgment of the High Court 
of Jud cature at Bombay m Appeal No 117 of 1952 raises a short point as to the 
construction of clause 3 of the Requisitioned Land (Continuance of Powers) Ordi- 
nance, 1946 

The suit out of which this appeal arises was commenced by the first respondent 
against the appellants and the second respondent for deliver)' of vacant and peace- 
fid possession of the three shops situated on the ground floor of the premises known 
as “ Irani Manzil ” The first respondent was the owner of the said immoveable 
property which had been requisitioned on 15th April, 1943, by the Collector of 
Bombay in exercise of the powers conferred upon him by rule 75-A (1) of the 
Defence of India Rules read with the Notification of the Government, Defence 
Co-ordmation Department No i336/OR/i/42, dated 15th April, 1942 

The order of requisition was in the following terms 

Order No MSC 467/H — Whereas it is necessary for securing the putt c safety ard the 
efficient prosecution of the war to requuiuon the property specified m the Schedule hereto 
appended IMA Faruqui the Collector of Bombay, do hereby requisition the said 

property and direct that possession of the said property be delivered forthwith to the Food Controller, 
Bombay subject to the following conditions „ 

(1) The property shall be continued m requisition during the period of the present war and 
six months thereafter or for such shorter period as may be specified by the Food Controller, Bombay 


The said premises were used for the purpose of housing the Government Grain 
Shop No 176 

By a letter dated 30th Julv, 1946/1 7th August, 1946, the Controller of Govern- 
ment Gram Shops Bombay wrote to the first respondent that as the validity of 
e requisitioning order was to expire on 30th September, 1946, the first respondent 
should allow the Department to remain as her tenants in respect of the premises 
ihe first respondent replied bv her Advocate’s letter dated 27th August, 1946, 
rmg t e tenancy to the Department on certain terms These terms were not 
ccepte ut the occupation of the premises continued e\en after 30U1 September, 
4 an t e first respondent complained about such occupation after the period 
requisition o the said shops had come to an end and also complained that it 
as contemplated to transfer the said shops to a private party or concern without 
any reference to her m the matter 


m , er Scales letter dated 29th August, 1947, she gave to the Collector 

, m a notice to vacate the said shops giving him two dear calendar months’ 
,, j . 35 to *kk' Cr over to her peaceful and vacant possession of the 

C ^ oritrD ^ er Government Gram Shops, Bombay, wrote to the 
over r* ^ ° n I$t ® ct °^ er > I 947 » f hat the second respondent was being handed 
ro <1, j ovcrnment Gram Shop No 176 and that she should give her consent 
dent* COnnect,on to he carried out m the said shops by the second respon- 

- , . f , irs res P° n dent refused to give her consent and protested against the 

rn _a ac a , Cll °n Tlie Collector of Bombay by h*s letter dated 15th January, 
94 , w lmate to the first respondent that the requisitioning of the said shops 
was continued after 30th September, 1946, by Act XVII of 1947 and as possession 
e sai s ops had been handed over to the second respondent vacant possession 
of the same could not be given to the first respondent. 
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Further correspondence ensued between the first respondents Attorneys and 
the Collector of Bombay m the course of which the Collector of Bombay admitted 
that the said shops had been sublet to the second respondent but contended that 
the maintenance of essential supplies was the purpose for which the premises in 
question were requisitioned and that as the second respondent continued to serve 
the same purpose the first respondent was not entitled to peaceful and vacant pos- 
session of the premises The first respondent therefore filed a suit on the original 
side of the High Court of Judicature at Bombay being Suit Iso 235 of 1949 claiming 
vacant and peaceful possession of the premises as also compensation for wrongful 
use and occupation thereof till delivery of possession was given over to her 

The appellants were impleaded as defendants 1 and 2 in the said suit and the 
second respondent was impleaded as the third defendant The suit was contested 
by the appellants The second respondent did not file any written statement nor 
did he contest the suit 

The first respondent contended that the requisitioning order had expired 
that the property was no longer under requisition and therefore the possession by 
the Government was wrongful She next contended that the order was made for a 
specific purpose and as that purpose no longer obtained the order was no longer 
operative She further contended that after August 1947, the user of the property 
was not by the appropriate Government, ctz , the Dominion of India but was by 
the State Government She also contended that the requisitioning order had 
ceased to be operative by reason of Act IX of 1951 

The trial Judge, Mr Justice Coyajee, upheld all these contentions of the first 
respondent and decreed the suit The appellants preferred an appeal against 
that decision and the Court of Appeal confirmed the decree passed by the trial 
Court on the short point as to whether clause 3 of Ordinance XIX of 
1946 had the effect of continuing the requisitioning order It affirmed 
the conclusion of the trial Court that there was no further extension 
of the duration of the requisitioning order by the provisions of clause 
3 of the Ordinance and declined to go into the other questions which 
had been mooted before the trial Court and which had been decided by the trial 
Court in favour of the first respondent The appellants not being satisfied with 
that judgment applied for leav e to appeal to the Supreme Court, but the High 
Court rejected that application The appellants thereupon applied for and obtained 
special leave under Article 136 of the Constitution 

It is common ground that the Defence of India Act, 1939 (XXXV of 1939) 
and the rules made thereunder were to expire on 30th September, 1946 Vanous 
unmoveable properties had been requisitioned in exercise of the powers conferred 
by sub rule 1 of rule 7 0 A cf Defence of India Rules and all these requisitioning 
orders would have come to an end and the immoveable properties released from 
requisition on the expiration of the Defence of India Act and the rules made there- 
under The requisitions had to be continued and an emergency arose which made 
it necessary to provide for the continuation of certain powers theretofore exer- 
cisable under the said Act and the said Rules and the Governor General in exercise 
of the powers conferred by secUon 72, Government of India Act, promulgated on 
26th September, 1946, an Ordinance being Ordinance XIX of 1946, the rele- 
\ ant provisions of which may be set out hereunder 
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Ord nance fro XIX of 1946 — An Ordinance to provide for the continuance of certain emergency 
power* m relation to requisitioned land Whereas an emergency has arisen \ hich males 

it necessary to provide in relation to land which when the Defence of India Act 1939 (XXXV of 
*939) expires is subject to any requis tion effected under rules made under that Act, for the conti 
nuance of certain powers theretofore exercisable under the said Act or the said rules 
the Governor General u pleased to male and promulgate the following Ordinance 

Section a Defit t <ms * 

(3) fLequisuinaed land means immoveable propertj which when the Defence of India 
Act 1939 (XXXV of 1939) expires is subject to any requis tion effected under the rules made 
under this Act 

Section 3 Conhnumce ef reqmstt mi — -Notwithstanding the exp ration of the Defence qf India 
Act, i93g(XXXVof 1939) and the rules made thereunder all requisiuoned lands shall continue to 
be subject to requis tion until the expiry of this Ordinance and the appropriate Government may 
use or deal with any requis turned land in such manner as may appear to it to be expedient 

It is clear from the Preamble as also clause 3 of the Ordinance that the occa 
ston for the enactment of the Ordinance was the impending expiration of the Defence 
of India Act, 1939 and the Rules made thereunder All the requisition orders 
which had been made under the Act and the Rules would have ceased to be opera 
tive and come to an end with the expiration of the Act and the Rules and the un 
moveable properties which bad been requisitioned thereunder would have been 
released from such requisition It was tn view of that emergenev that the Ordinance 
came to be promulgated and the obvious object of the enactment was to provide 
for the continuance of the powers exercisable under the Act and the rules and to 
continue the requisitions of immoveable properties which had been made thereunder 

It W33 therefore argued that those requisition orders which would cease to be 
operative and come to an end with the expiration of the Act and the Rules were 
the only orders which were intended to be continued by virtue of clause 3 of the 
Ordinance and clause 3 would accordingly cover only such requisition orders as 
would have ceased to be operative and come to an end with the expiration or 
the Act and the Rules and not those orders which bv reason of their inherent weak* 
ness such as the limitation of the period of duration expire ‘ ipso facto ' on the date 
of expiration of the Act and the Rules The latter category of orders w’ould have 
ceased to be operative and come to an end by reason of the limitation placed on 
the period of duration withm the terms of the orders themselv es and their expira* 
tion would not have depended upon the expiration of the Act and the Rules and 
w^ere therefore not touched by clause 3 of the Ordinance 

TJiat this was the true construction of clause 3 of the Ordinance was further 
sought to be supported by the non-obstante clause appearing therein, vtz 

“notwithstanding the expiration of the Defence of India Act 1939 (XXXV of 1939) and the 
Rules made thereunder 

The non-obstante clause was invoked m support of the submission that those orders 
which would have ceased to be operative and come to an end with the expiration 
of the Act and the rules were the only orders which were intended to be continued 
under clause 3 of the Ordinance 

There is considerable force in the argument and it found favour with the trial 
Court as well as the Court of Appeal It was recognised that but for the rum- 
obstante clause the plain wording of the Ordinance was capable of covering the 
order in dispute 
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The Preamble m so far as it could be drawn upon for the purpose showed that 
the Ordinance was being enacted to provide for the continuation of certain powers 
in relation to land which was subject to * any ’ requisition effected under the Act 
and the Rules The definition of requisitioned lands contained in clause 2 (3) 
also oO\ered unmov cable property which when the Defence of India Act, 1939, 
expired was subject to * any ’ requisition effected under the Act and the Rules. 
Clause 3 of the Ordinance covered all ’ requisitioned lands which having regard 
to the definition abovementioned covered immoveable properties which when the 
Defence of India Act, 1939, expired were subject to ‘ any * requisition effected under 
the Act the Rules and such requisiuoned lands were to continue to be subject to 
requisition until the expiry of the Ordinance 

On a plain and grammatical construcUon of these provisions it was obvious 
that once you had an immoveabl* property which when the Defence of India 
Act expired, that is on 30th September, 1946, was subject to any requisition effected 
under the Act and the Rules, that unmoveable property continued to be subject 
to requisition until the expiry of the Ordinance, no matter whether the requisition 
order to which the unmov cable property was subject was of a limited duration or 
an indefinite duration The onlv test was whether the immoveable property m 
question was on 30th September, 1946, subject to any requisition effected under 
the Act and the Rules This construction was sought to be negatived by having 
resort to the non obstante clause which it was submitted, restricted the operation 
of clause 3 of the Ordinance only to those cases where the requisition order would 
have ceased to be operative or come to an end merely by reason of the expiration 
of the Act and the Rules 

If there was in existence on 30th September, 1946, any requismon order which 
would have ceased to be operative or come to an end by reason of the fact that it 
was limited in duration and w as to expire on 30th September, 1 946, the rwn-obslante 
clause saved that from the operation of clause 3 of the Ordinance and such requi- 
sition order could not continue in operation until the expiry of the Ordinance as 
therein provided Such orders could not have been m the contemplation of the 
legislative authority because they would cease to be operative and come to an end 
by reason of the inherent weakness of the orders and not by reason of the fact that 
the Act and the Rules were to expire on 30th September, 1946 and it would not 
be at all necessary to make any prov lsion for the continuance of such requisitions, 
because thev could never have been intended to be continued 

While recognising the force of this argument it is however necessary to observ e 
that although ordinardv there should be a close approximation between the 'hon’ 
obstante clause and the operative part of the section, the non-ob stante clause need 
1 ot necessariiv and always be co-extensive with the operative part, so as to have 
the effect of cutting down the clear terms of an enactment. If the words of the 
enactment are clear and are capable of only one interpretation on a plain and gram 
matical construction of the words thereof a non obstante clause cannot cut down 
the construction and restrict the scope of its operation In such cases the non- 
obstante clause has to be read as clarifying the whole position and must be under- 
stood to have been incorporated in the enactment by the legislature by way of 
abundant caution and not by way oflimiung the ambit and scope of the operative 
part of the enactment Whatever may have been the presumed or the expressed 
intention of the legislating authontv when enacting Ordinance XIX of 1946 the 
words of clause 3 read along with the definition of requisiuoned land contained 
K— 106 
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in clause 2 (3) of the Ordinance are quite clear and it would not be within the 
province of the Courts to speculate as to what was intended to be covered by clause 
3 of the Ordinance when the only interpretation which could be put upon the terms 
thereof is that all requisitioned lands, that is, all immoveable properties which when 
the Defence of India Act, 1939, expired were subject to ‘ any’ requisition effected 
under the Act and the Rules were to continue to be subject to requisition until 
the expiry of the Ordinance 

No doubt measures which affect the liberty of the subject and his rights to 
property have got to be strictly construed But in spite of such strict construction 
to be put upon the provisions of this Ordinance one cannot get away hum the fact 
that the express provisions of clause 3 of the Ordinance covered all cases of immove- 
able properties which on 30th September, 1946, were subject to * any ' requisition 
effected under the Act and the Rules, whether the requisition was effected for a 
limited duration or for an indefinite period Even those requisition orders, 
which by accident or design were to expire on 30th September, 1946, would come 
to an end not only because the fixed term expired but also because the Act and the 
Rules expired on that date and were therefore covered by clause 3 read along with 
the definition in clause a (3) of the Ordinance and were by the clear terms thereof 
continued until the expiry of the Ordinance 

We are not here concerned with the equities of individual cases There may 
be cases in which the Ordinance worked to the prejudice of the owner of the 
requisitioned land In such cases the necessary relief could be granted by the 
appropriate Government by releasing the immoveable property from requisition 
But the Court would be helpless m the matter Once the conclusion was reached 
that a particular measure was lawfully enacted by a legislative authority covering 
the particular case in question the hands of the Court would be bed and the legis- 
lative measure would have to be given its legitimate effect, unless 1 mala fides ' 
or abuse of power were alleged 

Wc have therefore come to the conclusion that both the trial Court and the 
Court of Appeal were in error when they reached the conclusion that clause 3 of 
the Ordinance had not the effect of continuing the requisition order in question 

Mr Palkhivala at the close of the arguments appealed to Us that his client 
was a petty landlady and the immoveable propern which she owned was of a small 
value and the result of an order of remand would he to put her to further harass- 
ment and costs He pointed out to us that he had particularly requested the 
Court of Appeal not to decide the appeal merely on the short, qruni. vn. vraguri. to, 
the construction of clause 3 of the Ordinance, but to decide it on all the points 
which had been canvassed before the trial Court But the Court of Appeal turned 
down his request and decided the appeal only on that point stating that it was 
unnecessary to go into the other points which Mr Palkhivala wanted to urge before 
lb It is to be regretted that the Court of Appeal did not respond to Mr Palkhi- 
vala’s request, but We have not had the benefit of the judgment of the Court of 
Appeal on those points which found favour with the trial Court and which were 
not considered by the Court of Appeal and we cannot help remanding the matter 
to the Court of Appeal with a direction that the appeal be disposed of on all the 
points which were dealt with by the trial Court 

It was unfortunate for the first respondent to be pitted against the appellants 
who considered that this was a test case and the matter had to be fought out m 
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detail inasmuch as it affected a senes of cases and the properties involved would 
be considerable as alleged by Mr Seervai before the trial Court We are not 
concerned with the policy of the appellants in making test cases of this character. 
The only thing that impresses us in this case is that the unfortunate first respon- 
dent has had to bear tbc brunt of the battle and has been worsted m this prelimi- 
nary point which was found in her favour both by the trial Court and the Court 
of Appeal We cannot make any order for costs m her favour But we think 
that the justice of the case requires that the appellants as well as the first respondent 
will bear and pay their own respectiv e costs both here and in the Court of Appeal 
We therefore allow the appeal, set aside the decree passed by the Court of 
Appeal and remand the Appeal No 117 of 193a for hearing and final disposal by 
the Court of Appeal on the other points which have been raised in the matter after 
hearing both the parties There will be no order as to costs here as well as in the 
Court of Appeal 

Agent for Appellant R H Dhebar 
Agent for Respondent No I ih A Gagrat 

Appeal allowed. 
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THE LATE MR JUSTICE GHULAM HASAN 

It is with the deepest regret that we have to record the rather 
sudden death on Friday, the 5th November, 1954 of Mr Justice 
Ghulam Hasan, Judge of the Supreme Court of India, after a 
bnef illness 

Besides his eminence as a lawyer he took a keen interest in many 
humanitarian, educational and cultural institutions He was cul- 
tured, amiable and always cheerful His courtesy to the Bar was 
unfailing By his death the Judiciary as well as the public has sus- 
tained a great loss We offer our condolences to the members of 
the bereaved family 

A Memoir 

“ Sri Ghulam Hasan was bom in July, 1891 After a distin- 
guished career at the University and at the Lucknow Bar of which 
he was a leading member, he was appointed a Judge of the Oudh 
Chief Court in 1940 and later became the Chief Justice there On 
the amalgamation of the Oudh Chief Court and the Allahabad High 
Court in 1948, he became a Judge of the new High Court In 1949 
he was selected by the Government of India to preside over the 
Dargah Khwaja Saheb (Ajmer) Inquiry After his retirement from the 
Allahabad High Court in the year 1951, he was appointed a member 
of the Labour Appellate Tribunal Finally, on the 8th September, 
1952, he was appointed a Judge of the Supreme Court of India 

“ Sn Ghulam Hasan was a man of vaned interests Before his 
appointment as a Judge he was a member of the United Provinces 
Legislative Assembly for a period of two years He also took a keen 
interest in humanitarian work and was Chairman of the Executive 
Committee of the U P Branch of the Red Cross and St John Am- 
bulance Association since 1942 Amidst all these activities he found 
time to devote to the cause of education also and he was an, active 
member of the Court of Aligarh University as well as its Executive 
Committee 


J — 35 
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By his death the Supreme Court and the country have lost a 
learned, distinguished and esteemed Judge who was a credit to the 
highest Judiciary in the land ” 

Reference in Supreme Court 

In the Supreme Court of India on Friday the 5th November, 
1954, Chief Justice Mr Mehrchand Mahajan made a moving 
reference to the death of Mr Justice Ghulam Hasan and said 
“ We have lost an esteemed colleague and a learned, just and upright 
Judge, and the country had lo^t a patriotic and great citizen ” 

The Chief Justice continued that when he met the ailing Judge 
at his house on Wednesday evening, he was quite cheerful and looked 
well He had told the Chief Justice that he would in all likelihood 
attend the Court on Friday and failing that on Monday 

“ On Thursday morning his condition had much improved but 
late in the evening he felt uncomfortable and was removed to hos- 
pital where he suddenly collapsed This is in short the story of the 
termination of a successful career at the Bench and the Bar of a very 
devoted and patriotic citizen of India,” the Chief Justice added 

The Court hall was packed with the members of the Supreme 
Court Bar and all the Judges of the Court were present 

The Cni-f Justice concluded, “ Both as a member of the Bar and 
the Bench Mr Ghulam Hasan distinguished himself by his vast 
learning, his sense of detachment and lugh judicial integrity He was 
always courteous and patient in his relations with the Bar as in hts 
relations with his colleagues If I may say so, courtesy was writ large 
on his face His full grasp of facts, his thorough knowledge of law 
and his quick perception of the real points in a case w ere of great 
assistance to us in dealing with the many complicated questions that 
arose for determination in this Court He had a singularly equable 
and gentle temperament His simple and unaffected manners 
attracted friends in every sphere and he will be very much missed 
not only by me and his colleagues m this Court but also in the social 
life of tins city, which would be distinctly the poorer by his loss ” 

The Attorney- General, Mr M C Setalvad, on behalf of the Bar, 
said that the members of the Bar would “ never forget the keen prac- 
tical sense which Mr Ghulam Hasan brought to bear on all 
questions that came before him, the patience with which he heard 
them and the invariable kindness he showed to them” 

The Supreme Court remained closed on Friday as a mark of 
respect to the deceased 
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Reference in Madras High Court 

A reference was also made on Friday the 0 th November, 1954, 
at the Madras High Court before their Lordships the Chief Justice 
and Mr Justice Rajagopala Iyengar 

The Chief Justice Mr P V Rajamannar said that he received 
that morning the sad news of the sudden death of Mr Justice GhuHm 
Ha an Mr Hasan was for a long time the Chief Justice of the Oudh 
High Court, till July, 1948 When the Court was amalgamated 
with the Allahabad High Court, he became one of the senior Puisne 
Judges of the High Court and continued to occupy that place In 
September, 19^2, he was appointed as a Judge of the Supreme Court 
His Lordship recalled his association with Ghulam Hasan and 
said that Mr Hasan was interested in things other than law also 
He particulaily associated himself with every organisation doing 
social work He was also the Chairman of the Provincial Red Cross 
and St John Ambulance Association and took keen interest in educa- 
tional institutions As a man, Mr Hasan was most charming and 
cultured He was always cheerful, genial and cordial The Judi 
ciary as well as the public had suffered a great loss in his death 

Mr V H Thiruvenkatachan the Advocate General of Madras, 
on behalf of the Bar, associating himself with the sentiments expressed 
by the Chief Justice remarked that the members of the Bar who had 
had the opportunity to argue before Mr Hasan always found him 
patient and courteous 

After the reference the Court adjourned for one hour as a mark 
of respect to the memory of the late Mr Ghulam Hasan 




THE ROLE OF THE SECURITY COUNCIL AND THE VETO. 

By 

Paras Diwan, llm 

B> applying the veto at the 61st time in the Security Council on the Guatemala 
ca«e the Soviet Union has once again provided the West with an opportunity 
to assert that the sword of veto hangs naked on each and every issue before the 
Security Council, which makes its power inert ineffective and useless and which 
makes the Security Council an impotent organ of the United Nations Orgamza 
tion this time the use of the veto has been dubbed as a ^mister soviet design on 
the American Continents the Soviet intervention marchmg forward towards the 
Western Hemisphere 


That the u<e of veto by the Soviet Union on the Guatemala case was, like 
the earlier one on the Thai resolution on Indo China, necessary and the minimum 
that could have been done for the republic of Guatemala which was groaning 
wider the heavy weight of aggressor, is dearly demonstrated by the facts as they 

m "“f no though tht representative of the Republic in 

the United Nations has refrained from making any pointed reference to the comph 
cty of the United States in the aggression, the etidente of that is too patent to 
go unobserved and unnoticed this has been m-nmed up ten succinctly m the 
\Vh. I ’T tment . < I“'; s, i 0 n of •*" Guatemala s Charge d'Affaires in Washington 
mere have the planes uhich bombed the Republic come from’ 

:hc£e , CIra tm Stances the Brazilian Columbian Resolution asking the 
a™ 2 cT , * the as ' st,ould ** "»f™3 to toe Organization of the 

, * ”, tates or 'ehlement is not only against the basic principles of natural 
grates be 6 mem , ° tout orgamration the U S A and the Latin American 
dicnuf. |5 62 ^ m tfle a Sgression and consequently bemg party to the 

lavs dravn .!! Al 0 a jF ainst ^ un ^ arnent al provision of the United Nations which 
war and » 3 ? * cur,t y Council is the supreme and the best organ to resolve 

""r Md to threat to peace anywhere in the world 

the twn U \ S |tl^ C ISS ^ e a SS res ‘ !,on on Guatemala once again brings to the fore 
the two vital questions concerning the U N Orgamration 

and peace and ^ eCUntJ ^ ounCl1 as tne guardian in chief of the world security 


(«*) The veto the balancer of power 

The Glardiain in Chief 

peace and °^J ectue of the U N is to maintain international 

Securitv r™, f 3 ’,?' U N ChaTter Purports to attain this by clothing the 
>th powers m that respect and by providmg a system of collec 

of mtemationa/peace * ° hU ^ Xim of the n,ember natlon not to commit a breach 
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However this obligation not to break the international peace goes deeper than 
the obligation arising out of the membership of the U N Prior to the U N 
Charter under the international law this obligation was inherent That this was 
so was further laid down by the judges at Nuremberg trials According to them 
a breach of international peace by initiation of war of aggression is the supreme 
international crime and the one for which those who control the destinies of 
aggressor state are personally and individually liable quite apart from any lia 
bilrty which may be imposed upon the resources of the aggressor state itself as 
a result of losing the war of aggression 

The Security Council is empowered not only to determine the existence of 
any threat to peace breach of peace or an act of aggression but also to make 
recommendations or decide what measures should be taken to maintain or restore 
peace and check aggression The basic departure from all organizations so far 
concetv ed lies in the provision that now the Security Council itself can take any 
action including military action against an enemy of peace and that action will 
not be the action of the individual members whose forces participate m the action 
nor will it be the action of the Security Council or its members but it shall be 
considered the action of the United Nations it will be the United Nations which 
will go to quell the aggressor to restore international peace In this provision 
lies the strength of the U N If the Security Council has not taken any deci 
sion to act no member of the UN is empowered to act on its own initiative 
except in the case of self defence But once the Security Council decides to 
take an action the action is binding on the members of the U N It is a legal 
obligation non compliance of which will constitute a breach of the United Nations 
Charter Membership of the UNO involves special rights and duties m 
connection with the U N machinery for the maintenance of international peace 
and 'ecunty (Article' 24 2a and 431 Thus the member nations are legally 
bound to accept and carry out the decisions of the Security Council The non 
existence of such a system was considered the mam weakness of the League 
Under the Covenant the Council was empowered to make decisions but the carry 
mg out of them was the individual responsibility of the members if they wanted 
to take action thej could do so but if the> had no inclination to abide by a decision 
there was nothing in the Covenant which could compel them to carry it out 

S nee no indiv idual member can on its own mitiativ e take any action in 
reference to the maintenance of world peace and security naturally enough the 
Security Council has been armed with ample military powers Not only it can 
pool together the armed resources of the member nations but it can also direct 
their operation and disposal under its command For this purpose the Charter 
provides for the Military Staff Committee an auxiliary body of the Security 
Council whose function is to advise and assist the Security Council on all questions 
relating to Security Council s military requirements 

These provisions of the Charter contemplate to make the Security Council 
guardian in chief of world peace and security In the event of a world crisis or 
tension the member nations are under the command of the Security Council 
Does this mean that the Security Council is a super national organ which can 
dictate to the member nations’ The answer can be superficial^ m the affirma 
tne But the correct appraisal of these provisions would be m saying that since 
the U N is a v oluntarv organization of the nations since the member nations 
ha\e delegated certain authority to it to act m certain wajs under certain circum 
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stances and since they haie assumed responsibility to abide by its decisions and 
to carry out its instructions the Security Council is a sort of agent uhich is 
empowered to bind its principal by its actions the authority so delegated is irrevo- 
cable for tbe duration of the Organization 


With this picture of the Security Council as the guardian m chief of inter 
national peace and security a layman is bound to wonder at the failures of the 
United Nations and particularly of the Security Council The sceptic politician 
in international relations has waxed eloquent at the failures of the U N accord 
mg to him the L N has been a make belief the Charter a dead heap of articles 
and the security system merely a flop which was meant to dupe the peoples of 
the world by falsely assuring them perennial peace The U N in the present 
form has not met all our expectations thus «poke Air Dulles before the American 
Bar Association on 23rd August 1953 


The one and the foremost reason given for the failure of the *ecunty system 
of the U N is the veto provision of the U N Charter 


Procedure in the Security CotNcn- 


A resolution to be earned in the Security Council mu't receive 'even affirma 
trve votes including the votes of the permanent members Any resolution can 
be defeated by a negative vote of a smgle permanent member Though it has 
been established that if a permanent member absents himself it would not mean 
a negative vote The matters before the Security Council may be of the following 
two types 


(o) substantive and 
(b) procedural 

On the matters which are procedural the veto is not applicable But whether 
a matter is procedural or substantne is governed by the veto The Charter 

starts with the fundamental assumption that the big five will act together and m 
case they fail to do no decision can be imposed on the dissident permanent member 
It can happen that even procedural matters can be put under the veto if a perma 
nent member so desires If pressed to division he can exerase his negative 
vote and can thus assert that the matter in his opinion is one of substance 

When a dispute or an alleged dispute is under discussion m the Security 
Council the pnnciples of natural justice apply Hearing of the dispute is a 
quasi judicial act just as ministerial enquiry under English Law The two 
basic principles of natural justice incorporated m the Charter are 

(t) No one shall be condemned unheard and 
(») \ party to a dispute shall not be a judge of its own case 
It may be noted that these two principles are not subject to veto 

Ao one shall be condemned unheard — It has been specifically laid down 
in the Charter that when the interest of a member of the UN is under con 
sideration of the Security Council and that member is not a member of the Secu 
nty Council it will be invited by the Security Council and will be given full 
opportunity to represent its case This rule was firmly laid down as early as 
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10th July 19-16 when the Sonet representative wanted to apply veto on question 
of imitation to Canada to participate in the Council s discussion on atomic energy 
It was considered as a procedural matter under Article 31 Out of this provi 
sion two things could be laid down A member of the U N whose mterest is 
affected by a discussion m the Security Council can claim to be heard and the 
non member nations can be heard only if the} are parties to the dispute under 
discussion of the Security Council Thus both the parties to the dispute can 
claim to be heard b} the Security Council and it is the duty of the Security Council 
to prov ide full opportunity for doing so But if a party offered this opportunity 
does not avail of it it cannot prevent or affect the Security Council from taking 
a decision on the matter 

A Party to a Dispute Shall Not be a Judge m its Oun Case — It has been 
provided in the Charter that a party to the dispute cannot exercise its vote In 
those cases where the Security Council is attempting to settle a dispute pacifically 
b} negotiations enquiry mediation conciliation arbitration or judicial settlement 
a member cannot exercise the vote Even m those cases in which the Security 
Council ultimately decides to take executive action the preliminary hearing and 
discussion is free from vote Of course if the Security Council decides to take 
executive action such a decision is subject to veto The position maj be dis 
cussed in reference to cases where the Security Council decides to instruct parties 
to settle their dispute pacificall) and cases where it decides to take enforcement 
actions 

The main concern of the Security Council is in reference to those disputes 
which are likely to disturb the peace If a permanent member is involved in 
such a dispute it seems to be very difficult that the Security Council will be able 
to make a declaration as such a declaration will require the concurrence of the 
very power in danger of being labelled a political peace breaker This has 
happened In the First Persian Case M Vysinsky decided that there was no 
dispute or situation likely to affect the world peace the same was held by Mr 
Bevin in the Greek case by Van Kleffers in the Indonesian case by M Bidaut 
in the Sy ro-Lebanese case 

However once the existence of such a dispute or situation is found by the 
Security Council under Article 34 then the parties to the dispute cannot exerase 
their vote and when a direction is given to settle the issue by pacific means 
for example directions under Articles 33 (2) 36 37 (2) or 38 it cannot be 
vetoed 

But then despite the fact that parties to the dispute cannot vote w"hen a 
direction for the pacific settlement of a dispute or situation has been given yet 
there is nothing except the fear of public opinion to prev ent a permanent member 
not party to the dispute from exercising the veto 

Enforcement Action — The question of enforcement action arises when 
the Security Council has decided that a situation or a dispute exists necessitating 
enforcement action The taking of an enforcement action is not a judicial or 
quasi judicial act but a pure and simple executive action Under this there may 
come t vo classes of cases firstly the recommendation to the General Assembly for 
the suspension of a member (under Article 5) or recommendation for the expul 
sion of a member under Article 6 In both these cases the representatives of 
the suspended or expelled state cannot partiapate in the deliberations of the 
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Security Council So far no case has arisen However, it is conceived that if 
the Security Council decides that such members may be provided with an oppor 
tunitj to present their ca«e there is nothing in the Charter to prevent it from 
doing so 


Secondly when the Secuntj Council decides to take enforcement action 
under Chapter \ II of the Charter which relates to actions m respect to Threats 
to Peace Breaches of Peace and Acts of Aggression or under Chapter VIII 
relating to Regional Arrangements under Article 39 the Security Council 
has been empowered to take nr mediate action against a wrong doer and to restore 
peace and security 


Kelson has opined that if the decision of the Security Council is made under 
Article 39 the ordinarj member of the Secuntj Council as w ell as the permanent 
members would be permitted to vote A state of unequahtj would then exist 
between the ordinary members and the temporary members invited for pacific 
settlement under Article 32 thus a perplexing situation is presented in the case 
of a dispute betw een a permanent or non permanent member of the Secunty 
Council and a temporary member invited to participate under Article 32 without 
a vote in the discussion relating to a dispute under consideration by the Security 
Council Kelson has been rightly replied by Dr Wortley who sees no real 
difficulty here Onus of keeping the peace is upon the Members of the Security 
Council and it is right that thej should decide upon the executive action they 
have to initiate 


The Drafting Committee at San Francisco has expressed itself thus In the 
case of a flagrant aggression imperilling the existence of a member of the orgam 
2 ation enforcement measures should be taken without delay and to the full extent 
required bj the circumstances except that the Council should endeavour to pur 
suadc the aggressor to abandon its venture 

From the provisions of the Charter it is crystal clear that only in case of 
actual violence or violation of peace or an action of aggression the Security 
Council is empowered to take enforcement action The enforcement action may 
be (1) measures not involving use of armed forces and (2) measures involving 
the use of armed forces 


In both the above cases the unanimous vote of the five permanent members 
and the concurrence of the two other members of the Security Council is necessary, 
if that is not possible an enforcement action cannot be taken It means that m 
the case of enforcement action the veto is applicable The negative vote of one 
single permanent member can thwart the whole scheme of enforcement action of 
the Council 


Veto the Balancer of Power 

We have seen above that on certain matters a negative vote of a permanent 
member would operate as a veto Since the Security Council is vested with such 
vast plenary powers as the use of armed forces for the maintenance of international 
peace and secunty it was v ery natural that some such provision was incorporated 
in the Charter The British Commentary of the U N Charter has explained 
the provision bj arguing that at the end of a long exhaustive way no one of the 
powers was willing to sign a blank cheque 3nd all insisted that they should not be 
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committed to sancuod or to interlocutory decisions potentially leading to sanctions, 
except by their express consent in each individual case 

Admittedly a negative tote of a permanent member of the Secu 
ntt Council can thitart the entire security scheme of the U \ But, then, 
there was no other and better altematn e If enforcement action is 
deemed necessart against a big power and eten if the Security Council 
is successful in taking a decision of applying enforcement measures against it 
the total war will become metitable and unatoidabie This is the reality of the 
whole situation This has been realized by the iramers of the Charter Jhe 
L \ Charter is based on the fundamental assumption that the big powers will 
be able to co-operate The sponsoring powers at q an Francisco m an answer 
to a query on \eto expressed their beliet that the permanent members would not 
use the ieto power to obstruct the operation of the learnt) Council 

E\er since the mception of the L \ the Western Powers ha\e been accu 
sing the Sonet Union of using the \eto with a \iew to deliberated obstruct the 
operation of the Security Council Since then the Western powers ha\e been 
making efforts to modify if not delete the effect of the \eto 

As earh as lath December 1946 the General Assembly passed a resolution 
requesting the permanent members of the Security Council to use the \ eto sparingly 
and to make e\ ery effort to ensure that the u e of special y otmg pm ilege should 
not impede th" Security Council in reaching decisions promptly Pursuant to 
the same policy in March 1948 the Interim Committee of the General Assembly 
recommended a list out of whnh it suggested 36 matters should be regarded as 
procedural and 21 should be taken b\ the \ote of am se\en members It may 
be noted that the procedural matter*, are not subject to \eto The Committee 
further recommended that the permanent members should try to consult each other 
in advance on all important matters and should use veto onlv on yery vital issues 
Further in 19-»9 the General Assembh adopted another resolution asking 
members to forego their right of using \eto where seven affirmative votes have 
already been cast Finally by uniting tor peace resolution of General Assembly 
passed in 19 0 an attempt has been made to further reduce the effect of yeto 
The ‘Interim Com mttee and the uniting for peace resolution desen e some de- 
tailed analysis 

The Interim Committee or to call it by its popular name Little Assembly 
y\as proposed by the USA with the mot we ot finding a yvay out to limit the 
effect of the \eto in the Security Council It has been construed as a sort of 
high poyyer committee of the General Assembly By applying its steam rolling 
majority in the General Assembly the L S A intends to achieye that yyhich it has 
failed to in the Security Council The Soy iet Union and her allies hay e obvtously 
refused to particij ate in this Little Assembly As the Little Assembly has been 
empoyyered to conduct inyestigation and appoint commissions of enquiry it has 
been obsened by the Siytet Unions representatne that it is incompatible with 
the U N Charter i Article 22 These tasks hay e been specifically assigned 
to the Security Council under Chapter \ I of the Charter 

Almost the same is true ot the uniting for peace resolution The operatne 
pan of the re olution provides that if the Security Council because of lack of 
unanimity or permanent members failing to exerase their primary responsibility for 
maintenance of international peace and security in any case where there appears 

J— 26 
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to be threat to peace breach of peace or act of aggression, the General Assembly 
shall consider the matter immediately with a Mew to making appropriate recora 
mendations to members for collective measures including in case of breach of 
peace or act of aggression the use of armed forces when necessary to maintain 
or to restore international peace and security 

The resolution further provides for the establishment of * Peace Observation 
Commission and Collective Measures Committee 

The entire resolution is obviously inconsistent with the Charter The 
General Assembly cannot assume such vast powers These powers dearly belong 
to the Security Council Under Artides 10 and 11 the General Assembly can 
merely discuss and recommend matters relating to international peace and secu 
nty The power to determine and take action in respect to a threat to peace 
breach of peace and act of aggression has been expressly given to the Security 
Council under Article 39 of the Charter The giving of this power to the General 
Assembly is not only the usurpation of the power of the Security Council but 
also ultra vires of the Charter No doubt the General Assembly has been em 
powered to determine a situation but then under Article 11 (2) such a determi 
nation must be referred to the Security Council In no case the General Assembly 
has any power of making recommendation to the Security Council for taking 
enforcement actions Nor has the General Assembly any power of using armed 
forces 

In our humble submission such attempt of circumventing the provision of 
the Charter cannot be considered conducive to the healthy working of the U N 
or to the development of International Law It is needless to add that all these 
resolutions were in tiated by the Western Powers and it was due to their majority 
in the General Assembly that they were earned It should also be obvious that all 
these resolutions could be passed due to the garrymendering of the Western Bloc 
in the U N The veto was enshrined m the Charter precisely to check the garty 
mendermg of the majority Bloc 

Fortunately the General Assembly does not possess such wide and big powers 
as are possessed by the Security Council Had there been no veto rule the majo- 
rity bloc in the Security Council would have tried to impose its will on the minority, 
which would have in due course led to the disruption of the U N Thus the 
existence of the veto operates as a balancer of power 

And this is so despite the fact that not all vetoes in the Security Council 
have been used by the Soviet Union The Western Bloc too has used it from 
time to time And sometimes the veto has been misused 

On the one hand attempts have been made to whittle down the effect of the 
veto by various resolutions of the General Assembly on the other hand some 
spokesmen of the Ilestem Powers have gone very far m condemning the veto 
provision so much so that some have asserted that the veto the autocratic stamp 
over lh e law of the U N has seriously damaged the ideal of democracy cherished 
t u tt xr and ha ' e P ro P heSfed that this would soon lead to the dismemberment 
of the U N Others have opined that the veto has m fact made the security 
scheme of the U N entirely ineffective 

It may be admitted that the veto can lead to mischievous results But not 
on all occasions the veto has been used for mischievous purposes, rather, on many 
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occasions, it has been used rightly. That this is so has been amply demonstrated by 
the 60th and the 61st vetoes in the Security Council Had there been no veto 
power, the interested parties in the U N would have been able to create confu 
sion in two of the most important issues before the Security Council 

Statesmen like Dulles, disgusted with this state of affairs, have given a call 
for threefold revision of the Charter One of them is the veto rule The aboli 
tion of the veto rule has been given much prominence However, if this will be 
done, it would mean the establishment of the rule of majority This is not going 
to help the matters much The veto provision of the Charter was amply discussed 
at San Francisco The alternatives to the veto were either the rule bf unanimity 
of the entire members of the Security Council or the rule of majority Both were 
considered as unworkable The diplomats assembled at San Francisco thought 
of effecting a tna media between the two The) established the rule of unanimity 
of the permanent members of the Security Council and they also provided that if 
seven members of the Security Council, including the concurring vote of the five 
permanent members pass a resolution it will be deemed carried Hegemony of 
the peswers vs a. fact vn mterrvatvonal relations to-day the same fact has been 
recognized in the Charter 

The fact of the matter is that in our present day world of turmoil and enmity, 
the fundamental assumption of the U N Charter has been forgotten In 1944, 
Codell Hull very pertinently remarked 

‘Without an enduring understanding between the superhuman powers of 
their fundamental purposes interests and obligations to one another, all organi 
zation to preserve peace are creations on papers and the path is wide open again 
for the nse of new aggression 

And Stalin observed on 6th November, 194S ‘The action of the U N will 
be effective if the great powers which have borne the brunt of war against the 
Hitlerite Germany continue to act m a spirit of unanimity and accord This will 
not be effective if this essential condition is violated 

If the aggressive m Guatemala can remind the world politicians this funda 
mental assumption of the U N , thpre is still hope that this generation and the 
coming generation wtU be saved from the scourge of another world holocaust 
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1 detail inasmuch as it affected a series of cases and the properties involved would 
Tie considerable as alleged by Mr. Seervai before the trial Court We are not 
concerned with the policy of the appellants in making test cases of this character 
The only thing that impresses us m this case is that the unfortunate first respon- 
dent has had to bear the brunt of the battle and has been worsted in this prelimi- 
nary point which was found m her favour both by the trial Court and the Court 
of Appeal We cannot make any order for costs in her favour But we think 
that the justice of the case requires that the appellants as well as the first respondent 
will bear and pay their own respective costs both here and in the Court of Appeal 

We therefore allow the appeal, set aside the decree passed by the Court of 
Appeal and remand the Appeal No 117 of 1952 for hearing and final disposal by 
the Court of Appeal on the other points which have been raised m the matter after 
hearing both the parties There will be no order as to costs here as well as in the 
Court of Appeal 

Agent for Appellant R H Dhebar 

Agent for Respondent No 1 R A Gagra f 

Appeal allowd, 

SUPREME COURT OF INDIA 
[Civil Appellate Jurisdiction ] 

Present — Mehrchand Mahajan Chief Justice, B K Mukherjea, S R Das, 
"Vivian Bose and Ghulam Hasan, JJ 

Saghir Ahmad and another Appellants* 

v 

The State of U P and others Respondents 

Uttar Pradesh Road Transport Act (II of 1951 ) — Provision for nationalisation of motor bus transport — 
Constitutional lal dity — Provisions if infraction of fundamental rights under Article 19 (1) (g) and void under 

Article 13 of the Constitution of India — Exception under clause (6) of Article 19 (before its amendment) 

Applicability and burden of proof— Article 31 (2) — Applicabihty~Artule 14 if offended— Articles 301 and 
304 — Scope and effect 

The right of the public to use motor vehicles on the public road cannot many sense be regarded 
.as a right created by the Motor Vehicles Act The nght exists anterior to any legislation on this 
-subject as an incident of public rights over a highway The State only controls it for the purpose 
of ensuring safety, peace, health and good morals cf the public Once the position is accepted that a 
.member or the public is entitled to ply motor vehicles on a public road as an incident of hi- nght oi 
■passage over a highway, the ques ion is realty immaterial whether he plies vehicles for pleasure or 
pastime or for the purpose of trade or business The nature of the rght in respect of the highway 
as not tn any way affected thereby and it cannot be said that the user of a publi road for purposes of 
trade is an extraordinary or spccia' use o f the highway which can be acquired only under special 
•sanction from the State The doctrine of ‘franchise” recognised in America has no place in our 
■Constitution Under the Indian Constitution the contract carriers as well as the common carriers 
-would occupy the same positron so far as the guaranteed right under Article 19 (i) (g) of the Consti- 
tution of India is concerned and both are liable to u c controlled by appropriate regulation under 
clause {6' of that Article 

AU public streets and roads vest in the State but the State holds them as trustees on behalf of the 
public The members of the public are entitled as beneficiaries to use them as a matter of nght and 
this right is limited only by the similar rights possessed by every other citizen to use the pathways 
The State as trustees on behalf of the public is entitled to impose all such limitauons on the character 
and extentof the user as maybe requisite for protecting the rights of the public generally, but subject 


* Cj\ New 182 and 183 of 1914. 
& — 107 
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to such limitations the right of a citizen to cany on business in transport \ ehtcles on public path 
ways cannot be dented to him on the ground that the Stare owns the highway 
CSS Motor SeniMv Stab of Madras, (1952) 2 ML J 804, approved 
I\«hin the limits imposed b> State regulations any member of the public can plv motor vehicles 
on a pubhc road To that ext-nt he can also carry on the business of transporting passengers with 
the aid of the v dudes It is to this carrying on of the trade or business that the guarantee in Article 
19 (1) (g) is attracted and a citizen can legitimately complain if any legislation tabes away or curtails 
that right any more than is pemns-ible under clause (6) of that Article 

The U. P Road Transport Act (II of 1951) bas excluded all private bus owners from theScld 
of transport business Prtma foot it is an infraction of the provis on oT Article 19(1) (g) of the Consti 
tution unless it can bejustiBed under the provisions of clause (6) of Article 19 

In order to judge whether State monopoly is reasonable or not, regard must be had to the facts 
of each particular case in its own setting of time and circumstances It is cot enough to say that as 
an efficient transport service is conducive to the interests of the people, a legislation which males 
provision lor such service must always be held valid irrespecuve of the particular conditions and 
circumstances under which the legislation was passed It is not enough that the restrictions are fo~ 
tbe benefit of the pubhc, they must be reasonable as well and the reasonableness could be decided 
only on a conspectus of all the relevant facts and circumstances 

When the enactment on the face of it is found 10 viola'e a fundamental right guaranteed under- 
Article ig (1) (g) of the Constitution it must be held to be invalid unless those who support the legis- 
lation can bring it within the purview of the exception laid down in clause (6) of the Article If those 
who suppo t the legislation do not place any materials before the Court to establish that the legislation 
comes within the permissible limits of claus- (61 it is surely not for the ciuzcns affected to prove nega- 
tively that the legislation was not reasonable and was not conducive to the welfare of the community. 

If the impugned Statute had been passed after the amendment of the Constitution the State would 
not have to jusi fy its action as r asonable But the amendment of the Constitution, which came 
later cannot be invoked to validate an earlier legislation which must be regarded as unconstitutional 
when it as passed XccorJingly Ue impugned Act which violates tire fundamental rights of the 
citizen under \rt c c 19 (0 (ffl of the Constitution and is not shown to be protected by clause (6) 
of the Article a. it stood at the time of the enactment, must be held to be v old under Article 13 (2) 
of tie Consul ut on 

Clauses (1) and (2 o Article 31 of the Constitution are not mutually exclusive m scope but 
should be read together as dca ing w th the same s jbject, namely, the protection o f the right to pro- 
perty by rn ans of I m tations on the Stat-s* powers, the deprivation contemplated in claus- (1) being 
no other than acquis on or taking pos ession of the property referred to in clause (a, The fact 
that Hie buses belong ng to the appellants have not been acquired by the Government js a!*> not 
material The propertv of a business mav be both tang bl and intan jhV Under the statute the 
Gover imrnt may not deprive the appellants of their buses or any other tangible property but they 
arc depriving ihem of the business o r nmmrg buses on hire on public road* In these cir umstances 
the impugned legislation does confl ct » uh the provisions of Art cle 31 (2) of the Constitution and 
as the requirements of that clause have not been complied with it should be held to be invalid on 
that ground The impugned Statute docs not offend Article 14 c r the Constitution 

Quaere Whether the impugned Act conflicts with the guarantee of freedom of inter State and 
intra State trade, commerce and inter ourse p ovided for by Article 301 of the Constitution ? 

Although the Constitution was amended in 1951 by insertion of an additional clause m Articler 
19 (G) bv which State monopoly in regard to trade or business was taken out of the purview of Article 
,C| (0 (s) of the Constitution, yet no such addition was made m Article 301 or Article 304 of th«- 
Consti tution and Article 301, as it stands, guarantees freedom of trade, commerce and intercourse 
subject only to Part Mil of the Constitution and not the other parts of the Constitution including 
that dealing with Fundamental nghts It is certainly an arguable point as to whether the rights of 
individuals alone are dealt with in Article ig (,) ( s y of the Constitution leaving ihefreedom of trade 
and commerce, raeamng by that express on ‘only the free passage of persons and goods within or 
without a State to h» dealt with under Article 301 and the following Articles 

Appeals undpr Article 132 (1) of the Constitution of India from the judgment 
and -order dated the 17th November, 1953, of the High Court of Judicature ar 
Allahabad ms Civil Misc Vnt No 414 of 1953, connected with Civil Mi«c Writs- 
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Nos 537, 579 to 582, 587 to 593, 597 to 603, 617 to 620, 622, 623, 626 to 629, 633, 
6 34» 638, 639, 651 to 654, 677 all or 1952 and 339 to 342, 351 to 355, 363, 372 to 
374 . 397 . 4i6 to 464. 504 and 5 °o ° f *953 

G S Palkak, Senior Advocate (P D Bhargava and Naumt Led , Advocates, 
with him) for Appellants 

A L Mina, Advocate General for the State of U P and Jagdish Sitarvp > 
Senior Advocate (J K Snvasba and C P Lai, Advocates, with them) for 
Respondents 

The Judgment of the Court was delivered by 

MuLherjea, J — The appellants in these two analogous appeals along with 
many others, have been carrying on the business of plying motor vehicles, as ‘stage 
carnages ’ on hire, on the Bulandshahr Delhi route from a number of years past. 
The running of these vehicles has been regulated so long by the Motor Vehicles 
Act of 1939 which provides, inter aha for granting of driving licences, the registra- 
tration of vehicles and exercising control over transport vehicles through permits 
granted by Regional Transport Authentic* Se tion 42 (3) of the Act exempts 
transport v ehi les, owned by or on behalf of the Central Gov eminent or the Provin- 
cial Government from the necessity of obtainin'* permits unless the vehicles were 
used m connection with the business of an Indian State Railway It appears, 
that some time after 1947 the Government of U P conceived the idea of running 
their own buses on th» public thoroughfares They first started running buses 
only as competitors with the private operators but later on thev decided to exclude 
all private bus owners from the field and establish a complete State monopoly in 
respect to the road transport business They sought to achiev e thi* object by calling 
in aid the provisions of the Motor \ chicles Act itself Under <ecuon 42 (3) of the 
Act as mentioned above the Go\emment had not to obtain permits for their ow a 
vehicles and they could run any numbe* of buses as thev liked without the necessity 
of taking out permits for them The Transport Authorities m furtherance of this 
State policy began cancelling the p-rmits already issu-d to p-ivate operators 
and refusing permits to people who would otherwise have been entitled to them 
Upon this, a number of private bus owners filed petmons m the Allahabad High 
Court under Article 226 of the Constitution pravmg for appropriate relief by way 
of writs, against w hat w as described as the illegal u*e of the provisions of the Motor 
Vehicle* Act by the Government of U P These petitions were heard by a Full 
Bench of five Judges and four judgments were delivered dealing with various ques- 
tions that were raised by the parties A majority of the judges expressed the opinion 
that the State purporting to act under section 42 (3) of the Motor Vehicles Act 
could not discriminate against other persons in their own fav our and that the sub- 
section m so far as it purports to exempt State Transpoit buses from the obligation 
to obtain permits for their use, conflicts with Article 14 of the Constitution AH 
the judges concurred in holding that nationalisation of an industry was notpo*sible 
by a mere executive order without appropriate legislation and such legislation 
would probablv have to be justified under Article 19 (o) of the Constitution As a 
result of this decision the Transport Authorities were directed to deal with the appli- 
cations for permits, made by the various private bus owners, in accordance with, 
the pros isions of the Motor Vehicles Act, without in any way being influenced 
by the consideration that the State Government wanted to run buses of their own 
on cert am routes. 
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In view of this pronouncement of lav., the State Government which wanted 
to have the exclusive right to operate Road Transport Services within its territory, 
sought the assistance of the Legislature and the U P Road Transport Act f Act II of 
*951), Was passed and became law on and from the 10th of February, 1951 It is 
the vonstitutiotial \ aliditv of this enactment which is the subject matter of contest 
m these present proceed ngs 

The Preamble to he Road Transport Act (hereinafter called “ The Act ”) 

says 

Whereas it is expedient in the interest of the general publ c and for the promotion of the suitable 
and efficient road transport to provide for a State Road Transport Services in Uttar Pradesh, it is 
enac ed as folio vs 

Section 2 gives definitions of certain terms, while section 3, which is the most mate- 
rial section in the Act embodies virtually its whole purpose It provides that 
•vherc the State Government is satisfied that it is necessary, in the interest of general 
public and for subserving the common good, so to direct it may declare that the 
Road Transport Services in general or any particular class of such service on any 
route or portion thereof shall be run and operated by the State Government 
exclusively or by the State Government in conjunction with railway -or partly by 
the State Government and partly by others in accordance with the provisions of 
this Act Section 4. provides for publication of a scheme framed m accordance 
with the above declaration and objections to such scheme can be made by interested 
persons in the manner laid down in section 5 As soon as the scheme is finalised, 
certain consequences follow which are detailed m section 7 So long as the scheme 
continues in force the State Government s tail have the exclusive right to operate 
Road Transport Services or if the scheme so provides, a certain fixed number of 
ansport vc cles belonging to others can also be run on those roads The State 
Government snail be authorised in all suen cases to direct the dispensation of the 
State Transport vehicles irom the necessity of taking out permits, or to cancel, 
alter or modify an existing permits or to add any fresh condition to any permit m 
respect of any transport vehicles The remaining portion of the Act purports to 
lav down how the provisions of the Act are to be worked out and implemented 
Sections 8 and 9 provide respectively for the appointment of a Transport Commission 
and Adi sorv Committees Under section 10 the State Government may delegate 
its powers under the Act to an officer or authority subordinate to it Section 12 
makes it an offence for any person to drive a public service vehicle or allow such 
vehicle to be used m contravention of the provisions of section 7 It is not neces- 
sary to refer to the provisions of the remaining sections as they are not material 
for our present purpose 

By a notification dated the 25th of March 1953 the U P Government pub- 
lished a declaration in terms of section 3 of the Act, to the effect, that the State 
carriage services, among others, on the Bulandshahr Delhi route, shall be run and 
operated exclusively by the State Government A further notification issued on 
■the 7th of April following, set out what purported to be a scheme For the operation 
of the State carnage services on these routes Thereupon the two appellants as 
■well as several other private bus owners numbering 106 m all who plied transport 
buses on these routes, presented petitions under Article 226 of the Constitution 
before the High Court at Allahabad praying for writs, in the nature of mandamus, 
directing the U F Government and the State Transport Authorities not to inter- 
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fere with the operation of the stage carnages of the petitioners and to refrain from 
operating the State Road Transport Service except in accordance with the provi- 
sions of the Motor Vehicles Act The constitutional \ abd ty of the Act was challeng- 
ed on a number of grounds, the principal contentions being 

(1) that the Act was discriminatory in its character and contravened the 
provisions of Article 14 of the Constitution , 

(2) that it conflicted with the fundamental rights of the petitioners guaran- 
teed under Article 19 (1) (g) of the Constitution , and 

(3) that it was an invalid piece of legislation as it purported to acquire the 
interest of the petitioners in a commercial undertaking without making any pro- 
\1s10n for compensation as is required under Article 31 (2} of the Constitution 
It was further argued that the Act violated the guarantee of freedom of inter State 
and Ultra-State trade embodied m Article 301 of the Constitution 

All these writ petitions were heard by a Division Bench of the High Court 
consisting of Mukherji and Chaturvedi, JJ By two separate but concurring 
judgments, dated the 17th of November, 1953 the learned Judges repelled all the 
contentions of the petitioners and dismissed the writ petitions It is against this 
decision that these two appeals have come up to this Court on the strength of certi- 
ficates granted by the High Court and Mr Gopid Swarup Pathak appearing in sup- 
port of the appeals has reiterated practically all the grounds which were urged on 
behalf of his clients m the Court below We "ill take up these points in proper 
order and it will be convenient first of all to address ourselves to the two allied 
questions, iiz , whether the appellants could claim any fundamental right under 
Article 19 (1) (g) of the Constitution which can be said to have been violated by 
the impugned legislation, and whether the Act has depm ed them of any ‘ property * 
which would attract the operation of Article 31 of the Constitution ? 

Mr Pathak argues that a right to carry on anv occupation, trade or business 
is guaranteed to all citizens by Article 19 (1) {«) of the Constitution The appel- 
lants in the present cases were carrying on the business of plying buses on hire on a 
public highway up till now and the Act which prev cuts them from pursuing that 
trade or business conflicts therefore with the fundamental right guaranteed under 
Article 19 (i) (g) of the Constitution It is s3id also that this beneficial interest 
of\he appellants in the commercial undertaking ,s ‘ property ’ withm the meaning 
of Article 3 1 (2) of the Constitution and as the Act does not conform to the require- 
ments of that Article, it must be held to be void 

Mr Pathak put forward another and a somewhat novel argument that the 
nght of the appellants to use a public highway for purposes of trade is in the nature 
of an easement and as such can be reckoned as property in law , consequently 
there has been a deprivation of property by the impugned legislation in this sense 
also This contention seems to us to be untenable and it was nghtlv abandoned 
by the learned counsel 

The Advocate General appearing for the State of U P did not and could 
not dispute that a right to pursue any trade, business or occupation of one’s choice 
is guaranteed by the Constitution He says however that this does not mean that 
a citizen can carry on his trade or business anywhere he likes and such right is also 
guaranteed by the Constitution He must have a legal nght to use a particular 
place for purposes of his trade or business, before he can resist any encroachment 
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uaon it on the strength of the constitutional guarantee His argument m substance 
is, that the bus owners, as members of public, have no legal right to ply buses on 
hire on any public road The only right which a member of the public can assert 
in iespect of a highway is the right of passing and repassing over it The State 
in which all public ways vest undo - the law, has the sole right to determine whether 
it would allow am citizen to carry on a trade or business upon a public h ghway 
and if so to what extent The citizen has no inherent right in this respect apart 
from any State sanction The position therefore is, that the rights cf the appellants, 
as indeed those of the other bus owners, ^re created entirely by State legislation 
and by State legislation the) could be deprived of the same There is no question 
of any conflict with the fundamental right guaranteed under Article 19 (1) {g) of 
the Constitut on in such cases The argument requires careful consideration 

It is not disputed that the Bulandshahr Delhi route is a part of the Grand 
Trunk Road which is a public highway According to English law, which has 
been applied all along in India a highway has its origin, apart from statute, in 
dedication, either express or implied by the owner of land of a right of passage 
over it to the public and the acceptance of that right by the public 1 In the large 
majority of cases this dedication is presumed from long and uninterrupted user of a 
way by the public, and the presumption in such cases is so strong as to dispense 
with all enquiry into the actual intention of the owner of the soil and it is not even 
material to enquire who the owner was 2 * The fact that the members of the public 
have a right of passmg and repassing over a highway does not mean however that 
all highways could be legitimately used as foot passages only and that any other 
user is possible only with the permission or sufferance of the State It is from the 
nature of the user that the extent of the right of passage has to be inferred and the 
settled principle is that the nght extends o all forms of traffic which have been 
usual and accustomed and also to aU which are reasonably similar and incidental 
thereto* The law has thus been stated in Halsbury s Laws of England 4 

Where a highway originates in an inferred dedication it is a question, of fact what kind of 
traffic it was so dedicated for having regard to the character of the way and the nature of the user 
prior to e ate at wh ch they infer dedication , and a right of passage once acquired will extend to 
more tno em forms of traffic reasonably similar to those for which the highway was originally dedi- 
cat , so ong as they do not impose a substantially greater burden on the owner of the sod ” 
There can be no dispute that the Grand Trunk Road which, as a public highway, 
has been in existence since the i 5 th Century A D has been used for all sorts of 
vehicular traffic that were in vogue at different times Motor vehicles were cer- 
tainly not known when the road came into existence but the use of motor vehicles 
in modem times as means of locomotion and transport could not, on the principle 
amount to an unwarrantable extension of the accustomed user to 
w ic t e ighway is subjected If there is any danger to the road by reason of 
sue user, or if such user by one interferes with the user by others, it is up to the 
btate to regulate the motor traffic or reduce the number cr weight of vehicles on 
the road m any way it likes, and to that no objection can possibly be taken But 
the right of the public to use motor vehicles on the public road cannot, m any 
sense, be regarded as a right created by the Motor Vehicles Act The right exists 
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anterior to any legislation on this subject as an incident of public rights over a high- 
way. The State only controls and regulates it for the purpose of ensuring safety , 
peace, health and good morals of the public Once the position is accepted that 
a member of the public is entitled to ph motor vehicles on the public road as an 
incident of his right of passage over a highway the question is reallv immaterial 
■whether he plies a vehicle for pleasure or pastime or for the purpose of trade and 
business The nature of the nght in respect to the highway is not in any w ay affect'd 
thereby and we cannot agree with the learned Advocate General that the U'er of a 
public road for purposes of trade is an extraordinary or special use of the highway 
which can be acquired only under special sanction from the State 

The learned Advocate General in support of his contention has referred us 
to a few American cases on the point In the case of Pad ard v Bant on 1 , Sutherland, 
J , observed as follows 

‘ The streets belong to the public and are primarily for the use of the public in the ordinary way 
Their use For purposes of gain is special and extraordinary and generally at least may be prohibited 
or conditioned as the Legislature deems proper 

This decision was approved in Frost v Pailroad Commission 2 and again m Stephenson v 
Bindford i , where Sutherland, J , practicallv reiterated his observ ations in the pre- 
vious case as follows 

“ It is a well established law that the highways of the State are public property , that their pri- 
mary and preferred use is for private purposes and that their use for purposes of gam is special and 
extraordinary which generally at least the Legislature may prohibit or condition as it sees fit’ 

We do not think that this is the law of India under our Constitution The 
cases referred to above were noticed by the Allahabad High Court in the Full 
Bench decision of Motilal v Uttar Pradesh Government 1 and two of the learned Judges 
const tuting the Full Bench expressed their opinion that this ‘ doctrine of excep- 
tional user ’ might hav e been evolv ed bv the American Courts m the same wa> as 
•the} evolved the * doctrine of police powers ' The\ both held that this American 
rule did not embody the English or the Indian law on the subject 

This identical point vs as investigated with considerable thoroughness in a recent 
decision of the Madras High Court 4 5 and it was pointed out by \ enhatarama Avvar, 
J , who delivered the judgment of the Court, that the rule of special or extraordi- 
nary use of highways in America had its roots in the doctrine of franchise which 
is still a recognised institution m that country The doctrine of franchise ’ or 
* privilege ’ has its origin in English Common Law and was bound up with the old 
prerogative of the Crown Th.s doctrine continued to live in the American legal 
world as a survival of the pre-independence davs though in an altered form The 
place of the royal grants under the English Common Law was taken by the legis- 
lative grants in America and the grant of special rights by legislation to particular 
individuals or companies is regarded there as a franchise ’ or 1 privilege ’ differing 
from the ordinary liberties of a citizen The carrying on of transport buses by 
common earners on the public road in America 3 a franchise ' and not a common 
law right, which could be claimed bv all citizens and a distinction is made, as the 
cases cited above will show, between contract earners w ho cam passengers or 
goods under particular contracts and common earners whose business is affected 


1 Vide 63 LX 396 , •’64 U 3 140 

2 lii 70 LE 1 tot at 110S 

3 I \it 77 L E 28S at 294 


4 1 1* ILR (ig D i) All 237 

5 itdeC S S Motor Sere rev Slate of Madia*, 
(1952) 2 MLJ 894 


8a6 


THE SUPREME COURT JOURNAL 


[VOL xvir 


with, public interest Over the latter the State claims and exercises a plenary power 
of control Ayyar, J , has, in our op nion, rightly pointed out that this doctrine 
of ‘ franchise ’ lias no place m our Constitution Under the Indian Constitution 
the contract earners as v ell as the common carriers would occupy the same posi 
tion so far as the guaranteed right under Article 19 (1) (5) is concerned and both 
are liable to be controlled by appropriate regulations under clause (6) of that Arti 
cle The law on the point, as it stands at present, has been thus summed up by 
the learned Judge 

Tie true position, then is that all public streets and roads vest in the State, but that the State 
holds them as trustees on behalf of the public The members of the public are entitled as beneficiaries 
to use them as a matter of right and this right is limited only by the similar rights possessed by every 
other citizen to use the pathways The State as trustees on behalf of the public js entitled to impose 
all such limitations on the character and extent of the user as may be requisite for protecting the rights 
of the public generally , but subject to such limitations the right of a citizen to carry on 

business in transport vehicles on public pathways cannot be denied to him on the ground that the 
State owns the highways 

\\ c are in entire agreement with the statement of law made in these passages 
W ithin the limits imposed by State regulations any member of the public can ply 
motor vehicles on a publ c road To that extent he can also carry on the business 
of transporting passengers with the aid of the vehicles It is to this carrying on of 
the tTade or business that the gurantee in Article 19 (i) (^) is attracted and a citizen 
can legitimately complain if any legislation takes aw a} or curtails that right any 
more than is permissible under clause (6) of that Article 

legislation m the present care has excluded all private bus owners from 
t e c d of transport business Pnma facie it is an infraction of the provision of 
itic e 1 g (i) (g) of the Constitution and the question for our consideration there- 
fore is whether this invasion by the Legislature of the fundamental right can be 
justified under the provision of clause (6) of Article 19 on the ground that it imposes 
asona e restrictions on the exercise of the right in the interests of the general 


Article 19 (6) of the Constitution, as it stands after the amendment of 1951, 
o r . Ce provislorl b y way of exception to or limitation upon clause (1) (5) 

r uc e In the first place it empowers the State to impose reasonable restric- 
ofth U ^° n i* *" reedom trade > business, occupation or profession m the interests. 
e genera public In the second place it empowers the State to prescribe the 
ro esstona and technical qualifications necessary for practising any profession or 
of ° n 3ny QCCU P atlon > trade or business Thirdly,— and this is the result 
onstnution (First) Amendment Act of 1951 — it enables the State to carry 
n any tra e or business either by itself or through a corporation owned or controlled 
y Uwbtate to the exclusion of private citizens w holly or m part. It is not disputed 
mat me third provision wh ch was introduced by the amendment of the Constitu- 
lon m 1051, was not in existence when the impugned Act was passed and the 
ig our ng y held that the validity of the Act is not to be decided by applying 
the provision of the new clause The learned Judges held however that quite 
par rom c new provision, the creation of a State monopoly jn regard to trans- 
port service, as has been done under the Act, could be justified as reasonable restric- 
10ns upon the fundamental right enunciated m Article 19 (1) (g) of the Constitu- 
tion ‘“Posed “ the interests of the general public The question 1S , whether the 

view taken by the High Court is right’ 
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To answer this question three things will have to be considered The first 
is whether the depression restriction ’ as used in Article 19 (6) and for the matter 
of that in the other sub clauses of the Article means and includes total deprivation 
as well ? If the answ er is m the affirmative then onl\ the other tw o question 1 2 ! would 
arise, namelv, whether these restrictions are reasonabfo and have been imposed in 
the interests of the general public ? According to the meaning giv en in the Oxford. 
Dictionary, the word restriction connotes a limitation imposed upon a person 
or a thing a condition or regulation of this nature though the use of the word 
in the sense of suppression is not altogether unknown In the case of Municipal 
Corporation of the City of Toronto v lirgo 1 Lord Davev while discussing a statut ry 
pow er conferred on a Municipal Council to make by e laws for regulating and gov ern 
ing a trade made the following observation 

No doubt the regulation and governance of a trade may involve the impos tion of restrictions 
on its exercise where such restrictions are in the opinion of the public authority necessary 

to prevent a nuisance or for the maintenance of order But their Lordships think that there is a 
marked distinction to be drawn between the prohibition or prevention of a trade and the regulation 
or governance of it and indeed a power to regulate and go -ern seems to imply the continued 
existence of that which is to be regulated or governed 

This line of reasoning receives support from the observations made by 
some of the learned Judges of this Court in their respectiv e judgments in the 
case of A K Gopa’an v The Stale * The question for consideration m that case 
was the constitutional validity of the Preventive Detention Act and one of 
the contentions raised by the learned counsel for the appellant in attacking the 
validity of the legislation wa« that it invaded the right of free movement guaran- 
teed under Article 19 (1) ( d ) of the Constitution and as the restrictions imposed 
bv it could not be regarded as reasonable restrictions within the meaning of clause (5) 
of the Article the enactment should be held to be v oid This argument was repelled 

by the majority of the Judges inter alia on the ground that a law which authorises 
the deprivation of personal liberty did not fall within the purview of Article 19 
and its validity was not to be judged by the criteria indicated in that Article but 
depended on its compliance with the requirements of Articles 21 and 22 of the Con- 
stitution The expression personal liberty as used in Article 21 it was said 
v as sufficiently comprehensive to include the particular freedoms enumerated 
in Article 19 (1) and its deprivation therefore in accordance with the provision 
of Article 21 would result in automatic extinction of the other freedoms also In 
this connection reference was made to the several sub clauses of Article 19 and 
Adnrpnl Jk’fif' /, uBpiv*KXxd nwr .the Jn'lnvaig* .vjiwV 

The use of the word restrictions m the various sub-clauses seems to imply in the context, 
that the rights guaranteed by the Article are still capable of being exercised and to exclude the idea 
of incarceration though the words restriction and deprivation are sometimes used as inter-change- 
able terms as restriction may reach a point where it may well amount to deprivation Read as a 
whole and viev-ed in its settmg among the group of provns ons relating to Right to Freedom Artie e 
19 seems to my mind to ure-suppose that the citizen to v horn the possession of these fundamental 
rights is secured retains the substratum of personal fretS om on which alone the enjoyment of these 
rights necessarily rests 

The point for consideration in that case was undoubtedly different from the 
one that has arisen in the present case and the question whethrr the restrictions 
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enumerated in the several sub-clauses of Article 19 could go to the length of total 
deputation of these liberties was neither raised nor decided in that case But a 
distinction was drawn bv the majority of learned Judges between negation or 
deprivation of a right and a restriction upon it and although it was said that restric- 
tion mav reach a point where it might amount to deprivation, \ et restrictions would 
normal!} pre suppose the continued existence— no matter even in a verv thin and 
attenuated form— of the thing upon which the restrictions were imposed Karu3, 
G J , in his judo-m'-nt tie page 106) expresslv said 

Therefore Article 19 ( 3 ) cannot applv to a substantive law depriving a citizen of personal 
liberty I am unable to accept the contention that the word deprivation ’ includes v ithin its scope 
'restrcbon when interpreting Article 21 

Again. t this view it mav be urged that the use of the words “ deprivation ” 
and 1 restrictions ’ as interchangeable expressions is not altogether unusual m 
ordinary language and the nature and extent of restrictions might in some cases 
amount to a negation of the n®ht The Orissa High Court in the case of Lokanath 
Mura \ The State of Onssa\ accepted this view and made a distinction between 
* regulation” and “ restriction * In the opinion of the learned Judies* the 
observations of Lord Dave} in Municipal Corporation of the City of Toronto \ ITrge', 
referred to above could be distinguished on the ground that the expression used 
in that Article was not * restriction 5 but regulation and ‘ gov enung * It is said 
that the fiamers of the Constitution were aware of the distinction between the 
power to ‘ regulate and the powei to restrict ’ and this would be apparent from 
a scrutiny of sub-cbj e («?) of clause 2) of Art’cle 25 of tlie Constitution where 
the words regulat ng and “ restr ctmg occur in juxtaposition indicating 
thereby that the> were not intended to conve) the same m eanin g % 

On behalf of the respondents much reliance has also been placed on a deci- 
sion of this Court in Coo erjee \ The Excise Commissioner, etc *, w here the point for 
consideration was the validity of the Excise Regulation (I of 1915) It was conten- 
ded inter aha, on behalf of the appellant in that case that the Excise Regulation 
and the auction sales made thereunder were ultra mres, as the law purported to 
grant monopoly of that trade to a few persons and this was inconsistent with Article 
*9 (0 (i) the Constitution This contention was negatived and this Court 
held that for the purpose of determining reasonable restrictions within the meaning 
of Article 19 (6) of the Constitution on the right given under Article ig (1) (g), 
regard must be had to the nature of the business and the conditions prevailing in 
a particular trade The State has certamlv the right to prohibit trades which 
are illegal or immoral or injurious to the health and welfare of the public. The 
relevant portion of the judgment runs as follows 

Vuele 19 {«) (g) of th- Constitution guarantees that all citizens have the right to practise an) 
pro ession or to earr> on an> occupation or trade or business, and cl_use (6) of the Article authorises 
emulation which imposes reasonable restrictions on this right in the interests of the general public 
It *as not disputed that in order to deierfyoc the reasonableness of the restriction regard must be 
ha 1 to the natj c of the business and the conditions prevahng in that trade It can also not 

be denied that the State has the power to prohibit trades which are illegal or unmoral or injurious to 
the health and welfare of the public Laws prohibiting trades in noxious or dangerous goods or 
trafficking m women cannot be held to be illegal as enacting a prohibition and not a mere regulation ’ 
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It is contended on behalf of the respondents that these observations clearly indicate 
that the expression ** reasonable restriction ” as used in Article 19 (6) of the Consti- 
tution* might, m certain circumstances, include total prohibition It mav be men- 
tioned here that the Excise Regulation is not a prohibitory statute which prohibits 
Trading m liquor by private citizens altogether It purports to regulate the trade 
in a particular way, namely, b\ putting up the right of trading m liquor m speci- 
fied areas to the highest bidder m auction sale The general observations occurring 
in the judgment cited above must therefore have to be taken with reference to the 
facts of that case 

Be that as it may , although in our opinion the normal use of the word restnc 
-tion ” seems to be m the sense of limitation’ and not ‘extinction we would on 
this occasion prefer not to express am final op mon on this matter If the word 
* restriction’ does not include total prohibition then the law under re\iew cannot 
be justified under Article 19 (6) In that case the law would be void unless it can 
be supported by Article 31 That point will be dealt with under the other point 
raised in the appeal If however the word 4 restriction ” in Article 19 (6) of the 
Constitution be taken in certain circumstances to include prohibition as well, the 
-point for consideration then would be, whether the prohibinon of the right of all 
private citizens to carry on the business of motor transport on public roads within 
the State of Uttar Pradesh as laid down bv the Act can be justified as reasonable 
restrictions imposed in the interests of the general public 

As has been held by this Court m the case of Coocerjee v The Excise Commissioner , 
etc *, whether the restrictions are reasonable or not would depend to a large extent 
on the nature of die trade and the condiUons prevalent in it There is nothing 
wrong in the nature of the trade before us, which is perfectly innocuous The 
learned Judges of the High Court have upheld the validity of the legislauon sub- 
stantially on two grounds In the first place, thev have relied on what may be 
said to be an abstract proposition oflaw, that prohibiuon with a view to State mono 
poly is not per se unreasonable 4 In my opinion ’ thus observ es one of the learned 
Judges, 44 ev en this total stoppage of trade on public places and thoroughfares cannot 
alitays be said to be an unreasonable restricuon’ In the second place, it has 
been said that the transport serv ices are essential to the life of the community and 
it is conducive to the interests of the general public to have an efficient system of 
transport on public roads It is pointed out that the preamble to the Act indi 
cates that the legislation was passed m the interests of the general public who are 
undoubtedly interested in a suitable and efficient road transport serv ice, and it was 
not proved by the petiuoners that the monopoly, which was contemplated in 
.favour of the State in regard to this parucular business, was not conducive to the 
common welfare As a proposition oflaw, the first ground maj not adm_t o f any 
dispute but we think that the observ auons of Lord Porter in the Privy Council 
case of Commcnu'allk of Australia and others v Bank of hew South Wales and others * 
upon which considerable reliance has been placed b> the High Court would 
Indicate the proper way of approach to this question “Thar Lordships do not 
intend to lay it down” thus observ ed Lord Porter, 

that in no circumstance could the exclusion of compeuuon so as to create a monopoly either 
in a State or Common'* ealth agency or in some other body be justified Es cry case must be judged 
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on its own facts and in its own setting of tone and circumstance, and it may be that in regard to some- 
economic activities and at some stage of social development it might be maintained that prohibition 
with a view to State monopoly was the only practical and reasonable manner of regulation * 

In order to judge whether State monopoly is reasonable or not, regard there- 
fore must be had to the facts of each particular case in its own setting of time and 
cucumstances It is not enough to sa> that as an efficient transport service is con 
duene to the interests of the people a legislation which makes provision for such 
service must always be held valid irrespective of the fact as to what the effector 
such legislation would be and irrespectrve of the particular conditions and circum 
stances under which the legislation was passed It is not enough that the restric- 
tions are for the benefit of the public they must be reasonable as well and the 
re? onableness could be decided only on a conspectus of all the relevant facts and 
circumstances 

With regard to the second point also we do not think that the learned Judges 
have approached the question from the proper standpoint There is undoubtedly 
a presumption m favour of the constitutionality of a legislation But when the 
enactment on the face of it is found to violate a fundamental right guaranteed 
under Article 19 (i) (g) of the Constitution, it must be held to be invalid unless 
those who support the legislation can bring it within the purview of the exception 
laid down in clause (6) of the Article If the respondents do not place any materials 
before the Court to establish that the legislation comes within the permissible limits 
of clause (6), it is surely not for the appellants to prove negatively that the legislation 
was not reasonable and was not conducive to the welfare of the community In 
the present case we have absolutely no materials before us to say in which way the 
establ shment of State monopolv in regard to road transport service in the particular 
areas would be conducive to the general welfare of the public We do not know 
the conditions of the bus service at the present moment or the conveniences or in- 
conveniences of the public in regard to the same, nor we are told how the position 
is likelv to improve if the State takes over the road transport service and what 
additional amenities or advantages the general public would en,oy in that event 
We mention these matters only to show that these are relevant facts which might 
h"lp the Court m coming to a decision as to the reasonableness or otherwise of the 
prohibition but unfortunately there are no materials in the record relating to any 
one of them One thing however, in our opinion has a decided bearing on the 
question of reasonableness and that is the immediate effect which the legislation 
is likely to produce Hundreds of citizens are earning their livelihood by carrying 
on this business on various routes within the State of Uttar Pradesh Although 
they carry on the business only with the aid of permits which are granted to them 
by the authorities under the Motor Vehicles Act, no compensation has been allowed 
to them under the statute It goes without saying that as a result of the Act they 
will all be deprived of the means of supporting themselves and their families and 
they will be left with their buses which will be of n o further use to them and 
which they mav not be able to dispose of easily or at a reasonable price It may 
be pointed out in this connection that in Part IV of the Constitution which enun- 
ciates tl e directive principles of State policy Article 39 (a) expressly lays down 
that the State shall direct its poncy towards securing “ that the citizens men and 
women equally, have the right to an adequate means of livelihood ” * The new 
clause in Article 19 (6) has no doubt been introduced with a view to provide that 
a State can create a monopoly in its own favour in respect of any trade or business. 
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tut the amendment does not make the establishment of such monopoly a reasonable 
restriction within the meaning of the first clause of Article 19 (6) The result of the 
amendment is that the State would not have to justify such action as reasonable 
at all in a Court of law and no objection could be taken to it on the ground that it 
is an infringement of the right guaranteed under Article 19 (i'' (g) of the Consti- 
tution It is quite true that if the present statute was passed after the coming into 
force of the new clause in Article 19 (6) of the Constitution the question of reason 
ableness would not have arisen at all and the appellants case on this point at any 
rate, would have been unarguable These are however considerations which cannot 
affect our decision in the present case The amendment of the Constitution, which 
came later, cannot he invoked to validate an earlier legislation which must be 
regarded as unconstitutional when it was passed As Professor Cooley has stated 
in his work on Constitutional Limitations 1 

‘ a statute void for ubconsttfutionality is dead and cannot be vitalised by a subsequent 
amendment of the Constitution removing the constitutional objection but must be re enacted 

We think that this is sound law and our conclusion is that the legislation in 
■question which violates the fundamental right of the appellants under Article 19 
(1) (g) of the Constitution and is not shown to be protected by clause (6) of the 
Article, as it stood at the time of the enactment, must be held to be void under 
Article 13 (2) of the Constitution 

We now come to the second point which is m a manner connected with the 
first and the question is If the effect of prohibition of the trade or business of the 
appellants by the impugned legislation amounts to deprivation of their property 
•or interest in a commercial undertaking within the meaning of Article 31 (2) of the 
•Constitution, does not the legislation offend against the provision of that clause 
inasmuch as no provision for compensation has been made in the Act 7 It is not 
seriously disputed on behalf of the respondents that the appellants’ right to ply 
motor vehicles for gain is m any event, an interest in a commercial undertaking 
There is no doubt also that the appellants have been deprived of this interest In 
the opinion of the High Court, in die circumstances of the present case, there is no 
scope for operation of Article 31 (2) of the Constitution and the reason for taking 
this view is thus giv en in the judgment of one of the learned Judges 

The question is whether by depriving the private operators of their right to run buses on certain 
routes and by deciding to run the routes itself the State acquired the nght which was of the petitioners’ 
To me it appears that it could not be said that there was by the State any acquisition of the right which 
was formerly of the petitioners whether such nght was property or an interest in a commercial or 
industrial undertaking The vehicles which were being operated by the private operators have not 
been acquired by the State nor has any other tangible property which was used by the petitioners 
for their business been acquired What has been done is that the petitioners have been prohibited 
from operating their buses on certain routes This nght of the petitioners has In no way been vested 
in the State inasmuch as the State always had an equal nght with the petitioners to run their buses 
on these routes 

According to the High Court therefore, mere deprivation of the petitioners’ 
right to run buses or their interest m a commercial undertaking is not sufficient 
to attract the operation of Article 31 (2) of the Constitution as the deprivation has 
been by the authority of law within the meaning of clause ( t ) of that Article Clause 
(a) could be attracted only if the State had acquired or taken possession of this 
very nght or interest of the petitioners or m other words if the right of the petitioners 


Vt&t Vol I, page 384, note 


832 THE SUPREME COURT JOURNAL. [VOL. XVH~ 

to run buses had been acquired bv or hzd become vested in the Government. Th& 
Stat~, it is pointed out, has an undoubted right to run buses of its own on the publicr 
thoroughfares, and thev do not stand on the rights of the petitioners This argument^ 
we think, is not tenable having regard to tne majority decision of this Court m the- 
case of Slate of 11 est Bergcl \ Subodh Copal Base & others 1 and JD^esrhadas Sknzscr 
\ The Sholcpjr Spinmng end ft tanrg Co , Lfi : In view of that majonts decision 
it must be taken to be settled now that clauses (1) and (2) of Article 31 are not 
mutualh exclusive in scope but should be read together as dealing with the same 
subiect, namelv, the protection of the ngbt to property b\ means of limitations 
on the States powers the deprivation contemplated in clause (1) being no other 
than acquisition or taking possession of the propem referred to in clause (2! The 
learned Advocate General conceded this to be the true legal position after the 
pronouncements of this Court referred to above The fact that the buses belonging 
to the appellants have 1 ot been acquired by the Government is also not materials 
The property o c a business mat be both tangible and intangible Under the statute' 
the Government mav not deprive the appellants of their buses or anv other tangible 
property but thev are dep-ivmg them of the business of running buses on hue on 
public roads ^\e think therefore that in these circumstances the legislation 
does conflict with the provision of Article 31 {») of the Constitution and as the 
requirements of that clau e hav e nc t beer conn ued with, it should be held to be 
invalid on that ground 
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ously the State cannot but be differentiated from ordinary citizens and placed in. 
a separate category so far as the running of the business is concerned and this 
classification would have a perfectly rational relation to the object of the statute 
No doubt if the creation of a monopoly in fa\our of the State is itself bad on the 
ground of violating some constitutional provisions the statute would be invalid 
for those reasons and the question of discrimination \\ ould not be material at all. 
In our opinion the argument of Mr Pathak that the State ceases to function as a 
State as soon as it engages itself in a trade like ordinary trader cannot be accepted 
as a sound proposition of law under the Constitution of India at the present day 
In the last century when the lausezfaire doctrine held the field the primary 
function of a State was considered to be maintenance of law and order and all 
other activities were left to private competitors That conception is now changed 
and m place of the * police State of old we are now ha\ mg a welfare State * 
Chapter IV of our Constitution which lass down the Directive Principles of State 
Policy clearly indicate® what the functions of a State should be and many things 
which could not hate been considered as State functions when the case of P and O 
Steam J\a tgalion Company s case 1 was decided would certamh come within the legiti- 
mate scop- of State duties 2 

The other contention of Mr Pathak in regard to Article 14 though somewhat 
plausible at first sight does not appear to us to be sound Section 3 of the Act 
authorises the State Go\ eminent to declare that the read transport service in 
general or on particular rout**s should be run and operated by the State Govern- 
ment exclusively or b\ the State Government in conjunction with railway or partly 
by the State Government and partlv b\ others in accordance with the provisions 
of the Act The whole qv estion is how is the last pa-t of the section to be implemen 
ted and carried out 7 If the State can choose anv and ev erv person it likes for 
the purpose of being a_®ociated with the transport serv ice and there are no rules to 
guide its discretion plainly the provision would oflend against Article 14 of the 
Constituton The learned Advocate General pointed out however that the State 
is only to choose the routes or portions of routes on wh ch th- private citizens would 
be allowed to opeiate and the number of p-rsons to whom permits should be given 
and that the granting of permits would necessai ilv bv regulated b\ the provisions 
of Motor 'Vehicles Act This does not appear to us to be an unreasonable cons- 
truction to be put upon the relev ant portion of section 3 of the Act and it receives 
support from what is laid down in section 7 (c) of the Act On this construction 
the discretion to be exercised by the State would be a regulated discretion guided 
by statutory rules e hold therefore that the appellant cannot make any grievance 
on this score and that the statute does not offend against Vmcl- 14 of the Constitu- 
tion 

The last point that remains to be considered is whether the Act conflicts with 
the guarantee of freedom of inter State and intra State trade, commerce and inter- 
course prov ided for by Article 301 of the Constitution 7 Article 301 runs as follows 
Subjeeflo the other provisions of ih s Pan trade commerce and jwercourse throughout the- 
territory of Ind a shall be free 

Articl* 300 authorises the Parliament to impose such restrictions on the freedom. 
of trade, commerce and intercourse between one State and another or within any 

1 fi86i) sBJICR. Append x 1 State ef Orissa AIR 19^2 Orwsa 42 at page 47. 
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part of the territory of India as may be required in the public interests Under 
Article 304 (b) it is competent even for the Legislature of a State to impose rea- 
sonable restrictions upon the freedom of trade, commerce and intercourse men- 
tioned abov e in the interests of the public but it is necessarv that any biU or amend 
inent for this purpose should first recede the sanction of the President before it is 
moved or introduced in the Legislature of a State Article 301 corresponds to 
section 9a of the Australian Constitution and is even wide* than the latter inasmuch 
as the Australian Con ntution provides for the freedom of inter State trade only 
The High Court has negatived the contention of the appellants on this point 
pr ima rily 0 1 he ground that Article 301 of the Constitution has no application 
to the present case \\ ha is said is, that Article 301 provides safeguards for carry- 
ing on trade as a whole a* distinguished from the rights of an individual to carry 
it or In othei uords this Article is concerned with the passage of commodities 
or persons eitl ei within or outside the State frontiers but not directly with indi 
viduals carrying on the commerce or trade The right of individuals, it is said, 
is dealt with under Article 19 (1) of the Constitution and the two Articles have 
been framed m order to secure two different objects 

The question is not quite free from difficulty and in view of the fact that we 
have declared the Act to be unconstitutional on the two grounds mentioned 
above we do not consider it necessary to record our decision on this point V c 
would only desire to indicate the contentions that have been or could be raised 
upon this point and the different views that are possible to be taken in respect 
to them so that the Legislatm e might take these matters into consideration if and 
when they think of legislating on this subject 

We desire to p j nt out that m regard to section 92 of the Australian Consti- 
tution which o far as inter State trade is concerned adopts almost the same 
language as Article 301 of our Constitution it has been definitely held by the 
Judicial Committee in the case of Con momiealth of Australia v The Bank of few 
South It ales 1 , that the rights of individuals do come within the purview of the 
secUon It is true as Lord Porter observed, that section 92 does not create any 
retv juristic rights but it does give the citizens of the State or the Commonwealth, 
a, the case may be the right to ignore and, if necessary, to call on the judicial 
power to help him to resist legislative or executive actions which offend against the 
section It follows from this, as His Lordship pointed out, that the application 
of section 92 does not involve calculations as to the actual present or possible 
future effect upon the total value of mter-State trade, the difficulty m applying 
such a criterion being too obvious If this view is adopted in regard to Article 
.301 of our Constitution it can plausibly be argued that the legislation in the present 
case is invalid as contravening the terms of the Article The question of reasonable 
restrictions could not also arise in this case, as the Bill was not introduced with the 
previous sanction of the President as required by the proviso to section 304 (i). 
t is true that the consent of the President was taken subsequently but the proviso 
•express \ insists on the sanction being taken previous to the introduction of the Bill 
It may be argued that freedom of trade does not, as Lord Porter observed 
on 1 e uslrahan Bank case 1 referred to above, mean unrestricted or unrestrained 
freedom and that regulation of trade is quite compatible with its freedom As 
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against this it may be pointed out that the Constitution itself has provided m 
Articles 302 and 304 (6) how reasonable restrictions could be imposed upon free- 
dom of trade and co mm erce and it would not be proper to hold that restrictions 
can be imposed aliunde these provisions m the Constitution The question would 
also arise as to what interpretation should be put upon the expression “ reasonable 
restrictions ” and whether or not we would have to apply the same tests as we have 
applied m regard to Article 19 (6) of the Constitution One material thme to 
•consider m this connection would be that although the Constitution v^as amended 
in 1951 by insertion of an additipnal clause in Article 19 (6) b\ which State mono- 
poly in regard to trade or business was taken out of the purview of Article 19 (1) (g) 
of the Constitution, yet no such addition was made in Article 301 or Article 304 
of the Constitution and Article 301, as it stands, guarantees freedom of trade 
commerce and intercourse subject only to Part XIII of the Constitution and not the 
•other parts of the Constitution including that dealing with fundamental rights 

The Australian Constitution indeed has no provision like Article 19 (1) (g) 
■of the Indian Constitution and it is certainly an arguable point as to whether 
the rights of individuals alone are dealt with in Article 19 (1) (g) of the Constitu- 
tion leaving the freedom of trade and commerce, meaning by that expression 
■* only the free passage of persons and goods ’ within or without a State to be dealt 
with under Article 30 1 and the following Articles 

We have thus indicated only the points that could be raised and the possible 
views that could be taken but as we have said already, we do not desire to express 
any final opinion on these points as it is unnecessary for purposes of the present 
case The result is that in our opinion the appeals should be allowed and the 
judgment of the High Court set aside A writ in the nature of mandamus shall issue 
against the respondents m these appeals restraining them from enforcing the provi- 
sions of the Uttar Pradesh State Road Transport Act 1950, against the appellants 
■or the men working under them There will be no order as to costs 

Appeals allowed 

SUPREME COURT OF INDIA 
(Civil Appellate JunsdicUon) 

Present — Mehr Chand Mahajan, Chef Justice, B K Mukherjea, S R Das, 
Vivian Bose and Ghulam Hasan, JJ 

Jumuna Prasad Mukhanya and others Appellants* 

v 

JLarhh’ -Ram -and nihnvs -Bdj/watfrnj- 
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If interfere nth fundamental right to freedom of speech under Article ig (1) (a) of the Constitution of India (1950) 

— -S^lion 100 (2) (6) of Act ( XUII of 1951)— £jf«f 

Secuons 123 (5) and 124 (5) of the Representat on of the People Act (1951) cannot be <a d to 
interfere with a citizen's fundamental right to freedom of speech These laws do not stop a man 
from speaking They merely prescribe conditions which roust be observed if he wants to enter 
Parliament- The nght to stand as a candidate and contest an election is not a common law right 
It is a special nght created by the statute and can only be exercised on the conditions laid down 
by the statute The Fundamental Rights Chapter has no bearing on a nght like this created 
by statute Citizens have no fundamental nght to be elected members of Parliament If they 
want that they must observe the rules If they prefer to exercise their nght of free speech outside 
these rules the impugned secuons do not stop them. Sections 123 {5) and 124 (5) of the Rcpre 
sentauon of the People Act, 1951, are tntra rrrej 
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The result of committing any corrupt pract ce is that the election o' the candidate u void under 
section 100 (2I ( 4 ) of the Act It is not necessary to prove that the result of the election was materially 
affected thereby because clause ( 4 ) is an alternative that stands by itself All that need be proved 
is that a corrupt practice has been committed 

On appeal by Special Leave granted by this Court on the 1st day of March* 
1954, against the Judgment and Order, dated the 24th December, 1953, of the 
Election Tribunal, Gwalior, Madhya Bharat, in Election Petition No 263 of 1952 

K C Chatterjei , Senior Advocate (S K Kapur and Ganpat Rax, Advocates* 
with him) for Appellants 

C K Daphtary, Solicitor General for India ( S P Varna, Advocate, with him) 
for Respondents Nos 1 and 5 

C A Daphtary , Solicitor General for India (C P Lai, Advocate, with him} 
for Respondent No 4 

The Judgment of the Court was delivered by 

Bose, J — This is an appeal from a decision of the Election Tribunal of Gwalior 
in which the petitioner, an elector, sought to set aside the elections of the appellants 
(respondents 1 and 2 to the petition) who were the successful candidates The 
constituency is Bhilsa, a double member constituency m Madhya Bharat The 
petitioner seems to have been fighting on behalf of the 6th and 7th respondents 
to the petition because one of his praj ers is that the} be declared to have been 
duly elected in place of the appellants (respondents 1 and 2) The petitioner 
succeeded and the Tribunal declared the elections of the two appellants to be 
void and further declared that the 6th and 7th respondents had been duly elected 

We will first consider that part of the decision which declares the election 
of the two appellants to be void 

The Tribunal finds among other things, that the appellant No 1 (ist res- 
pondent) published certain pamphlets which contain statements listed as {a), (b), 
( 0 > if) (J) and {g) by the Tribunal The Tribunal holds that these statements 
are false and that the 1st appellant (ist respondent) did not believe them to be true 
It also holds that these statements reflect on the personal character and conduct 
o t e th respondent and are reasonably calculated to prejudice his prospects 
in the election These findings were contested and the learned counsel for the 
anpeUams contended that the attack was on the public and political character 
of the 6th respondent and was a legitimate attack 4 Ve do not intend to examine 
this as a Court of appeal because this is a special appeal and all we are concerned 
to see is whether a tribunal of reasonable and unbiased men could judicially reach, 
such a conclusion We have had some of these pamphlets read out to us and 
we are of opinion that the conclusion of the Tribunal is one which Judicial minds 
could reasonably reach We decline to examine the matter further in special 
appeal Under the law the decision of the Tribunal is meant to be final That 
docs not take away our jurisdiction but we will only interfere when there is some- 
glaring error which has resulted in a substantial miscarriage of justice On those 
findings a major corrupt practice on the part of the 1st respondent fist appellant 
here) under secuon 123 (5) of the Representation of the People Act, 1951, is 
established 

The next finding concerns the 2nd respondent (appellant No 2) The Tribunal 

finds that he made a systematic appeal to Chamar voters to vote for him on the 
basis of his caste There is evidence to support this finding The leaflets marked 
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N and O place that beyond doubt This constitutes a minor corrupt practice 
under section 124 (5) of the Act 

Both these provisions, namelj, sections 123 (5) and 124 (5) were challenged 
as ultra vires Article 19 (1) (a) of the Constitution It was contended that Article 
245 (1) prohibits the making of laws which violate the Constitution and that the 
impugned sections interfere with a citizen’s fundamental right to freedom of 
speech There is nothing m tins contention These laws do not stop a man 
from speaking They merely prescribe conditions which must be observed if 
he wants to enter Parliament The nght to stand as a candidate and contest 
an election is not a common law nght. It is a special nght created b} the statute 
and can on!} be exercised on the conditions laid down by the statute The Funda- 
mental Rights Chapter has no bearing on a nght like this created b} statute 
The appellants have no fundamental nght to be elected members of Parliament. 
If the> want that thev must observe the rules If thev prefer to exercise their 
nght of free speech outside these rules, the impugned sections do not stop them 
We hold that these sections are in'ra nr« 

In addition to these findings, the Tnbunal found that both the appellants 
committed an illegal practice wnthin the meaning of section i2 0 (3) in that they- 
lssued a leaflet ard a poster which did not have the name of the printer on them. 
This is a pure question of fact 

The result of committing an} corrupt practice is that the election of the 
candidate is void under section 100 (2) (6) It is not necessarv to prove that the 
result of the election was material]} affected thereb> because clause (6) is an alter- 
native that stands b} itself Ail that need be proved is that a corrupt practice 
lias been committed, and that the Tnbunal finds to be the fact The Tnbunal 
was accordmglv justified in declanng the elecuon of the fir«t appellant to be void 

In addition to this the Tnbunal found that the corrupt practice committed 
b\ die second appellant (respondent No 2) abo matcnall} affected the result 
of the election This was challenged but we need not go into that because the 
finding that the second appellant committed a minor corrupt practice and also 
an illegal practice is clear and so his case falls under clause (a) of sub-section (2) 
of section 100 

Sub-secUon ^2) (a) so far as it is matenal here, runs 
if the Tribunal is of op mon — 

(a that the election of a returned candidate has been procured or induced or the result of the 
election ha. been materially affected, b\ any corruot or illegal practice 

Jic Tnbunal shall declare tfce election of the returned candidate to be vo d 

The Tribunal finds as a fact that the second appellant’s election was procured 
b} a corrupt practice His case therefore falls within the first of the three alter- 
natives envisaged b} clause (a), so it is not necessar} to enquire whether it also 
falls under the third We hold that this election was also nghtly declared to be 
void That disposes of the first and second appellants (respondents 1 and 2) 

We now turn to respondents 6 and 7 to the petition They arc the 4th and 
5th respondents before us, Ram Sahat and Sunnu Lai The Tnbunal, acting under 
section 10 1 (i), declared them to be dul} elected Here, we are of opinion that 
the Tnbunal was wrong Before this can be done, it must be proved that 
bui for ti.e voscs-obl a incd-hy the returned candidate by corrupt ctr .illegal practices 
Such- other candidate would hare obtained a majority of the valid votes ” 
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The Constituency was a double-member constituency. The following stood for 
the General Constituency and obtained the votes shown against them . 

Jumuna Prasad Mukhanja (Respondent No i) 13,669 
Keshav Shastn (Respondent No 3) 1,999 

V N Sheode (Respondent No 4) t, 35 ° 

Ram Sahai (Respondent No 6) 12,750 

The Tribunal says that the difference in votes between respondents 1 and 6 is 919. 
We presume that this is meant to show that the voting between them was close. 
From that the Tribunal jumps to the following conclusion 

4 Considering the scarda'ous nature of the fake statement regarding respondent No 6 and 
the mode of s\ste-aanc appeal on the basis of caste made by respondent No a we have no doubt 
jn our ttunck that respondent No 1 got more votes simply because of corrupt 
practices and if these corrupt practices had not been there respondent No 6 undoubtedly 
would have obtained a majority of valid votes 

This, in our opinion, is pure speculation and is not a conclusion which am rea- 
sonable mind could judicially reach on the data set out above There is noth- 
ing to show why the majority of the 1st respondent’s voters would have preferred 
the 6th respondent and ignored the 3rd and 4th respondents 

An exactly similar process of reasoning was followed in the case of the 7th 
respondent He was a scheduled caste candidate and the voting there was as 
follows 

Chaturbhuj Jatav (Respondent No 2) 12,452 

Hira Khusla Chamar (Respondent No 5) 601 

Sunnulal (Respondent No 7) 10,889 

Here, again, there is no basis for concluding that those who voted for the 2nd res- 

pondent would, if they had not done so, have preferred the 7th respondent to the 
5 th 

We set aside this part of the order 

The result is that the appeal fails m so far as as it attacks the Tribunal’s dec- 
laration voiding the election of the two appellants but succeeds against that part 
■of the order which declares the 6th and 7th respondents to have been elected In 
the circumstances there will be no order about costs in either Court 

Appeal allou.ed m part 

SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction) 

Present —Mom Chand Mahajan, Chief Justice, B. K. Mukherjea, 
SR. Das, Vivian Bose and Gnu lam Hasan, JJ. 

Rananjaya Singh .. Appellant * 

D 

Baijnath Smgh and others . Respondents. 

Represen'atum of the People Act { XUII of 1951), section ta 3 fr)— Officers and servants of candidate's 
father [who urn the proprietor of on estate) and pout by the father working for eonddaie in addition to other workers 
—■tf contravenes section 77 and amounts to corrupt practice 

In order to amount to a corrupt practice the excess expend! turn must be incurred or authorised 
by a candidate or hu agent and the employment of extra persons must Likewise be by a candidate 
or his agent. 


Civil Appeal No 73 of 1954. 


agth September, 1954. 
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Where the charge against R the candidate (the son of the proprietor of the Amethi estate) in th » 
instant case was, infer alia that the Manager, Ass slant Manager 20 Ziladars of Amethi estate and 
their peons and orderlies had worked for ft, in connection with the election the Tribunal took th e 
view that although the estate belonged to the father of R nevertheless as R was the heir apparen t 
and actually looked after the estate on behalf of the old and infirm proprietor these servants of the 
estate were virtually his ‘ own ’ servants and could properly be regarded as having been employed 
for payment by R and declared the election of A to be void On appeal. 

Held there can be no doubt in the eye of the law these extra persons were in the employment 
of the father of R and paid by the father and they were neither employed nor paid by R The case» 
therefore does not fall within section 123 (7) at all and if that be so it cannot come within section 
124 (4) of the Representation of the People Act, 1951 It obviously was a case where a father assisted 
the son in the matter of the election Qjia R these persons were neither employed nor paid by him 
So fat as R was concerned they were mere volunteers and employment of volunteers does not bring 
the candidate within the mischief of the definition of corrupt practice as given in section 123 (7) 
Quaere Whether if one s own servants are also utilised or employed in the conduct of the election 
their salary for the period they are so utilised or employed should be regarded as election expenses 
and shown in the return 5 

On appeal by Special Leave granted by this Court on the 4th March, 1954, 
against the Judgment and Order, dated the nth day of Februafy, 1954, of the 
Ejection Tribunal, Allahabad in Election Petition No 252 of 1952 

JV C Chatterjee and G N Kunzm, Senior Advocates ( Rameshwar Nath and Rajmder 
Naram, Advocates, with them) for Appellant. 

Veda Vyasa, Senior Advocate (G C Afathur , Advocate, with hun) for Res- 
pondent No 1 

The Judgment of the Court was delivered by 

Das, J — Kunwar Rananjaya Singh, the appellant before us, is the son of 
Raja Bhagwan Bux Singh of Amethi He was the successful candidate at an. 
election to the Uttar Pradesh Legislative Assembly from Amethi (Central) con- 
stituency the polling in respect of which took place on the 31st January, 1952, 
and the result whereof was announced on the 6th February, 1952, and finally 
published in the Uttar Pradesh State Gazette on the 26th February, 1952 The 
respondent Baijnath Singh who was one of the unsuccessful candidates filed an 
election petition calling m question the elecuon of the appellant Three other 
unsuccessful candidates were also impleaded as respondents The grounds on. 
which the election was challenged were that the appellant himself, together with 
his own and his father’s servants and other dependents and agents, committed 
various corrupt practices of bribery, exercise of undue influence, publication of 
false and defamatory statements and concealment of election expenses as per 
particulars set forth in the petition and the schedules thereto He prayed that 
the election of the appellant be set aside and that he, the said respondent, be 
declared to have been duly elected The appellant alone contested the petition 
In his written statement he denied each and every one of the charges of corrupt' 
practices levelled against him and he also filed a peuuon of recrimination chal- 
lenging the conduct of the said respondent at the election The said respondent 
denied the charges imputed to him Altogether 15 issues were raised, namely, 
eight on the elecuon petition and 7 on the peution of recrimination All the 7 
issues arising out of the peuuon of recrumnauon were found by the Tribunal consU- 
tuted for hearing of the elecuon peuuon against the appellant and the petition 
of recnmmaUon was dismissed The appellant has not contested the correctness, 
of those findings before us and nothing further need be said about them As 
regards the issues arising on the main elecuon peuuon the Elecuon Tribunal found 
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in favour of the appellant on issues Nos I, 2, 4 > 5 > ^ an< l 7 but decided issue No 3 
against the appellant That issue was as follows — 

3 D d respondeat No 1 employ for election more persons than authorised by law 7 
D d respondent No 1 incur the expenditure shown in the list as Heads of other concealed 
expenditures 7 Did he exceed the prescribed limit of expenditure for election 7 
The above issue related to charges made out in paragraph 6 of the election peti 
tion and the list of particulars set out in Part III of the schedule thereto The 
particulars in that part were grouped under two mam heads, each containing 
several items The first head referred to persons alleged to have been employed 
on payment far in excess of the prescribed number and not shown in the return 
of election expenses The second head of particulars contained other alleged 
concealed expenditures The Election Tribunal held m favour of the appellant 
on all items of charges under both heads in Part III except ljems (11) and (111) 
of the first head Item (u) charged that all the paid Ziladars of Amethi estate 
who were about 20 in number assisted by their peons and orderlies worked Tor 
the appellant and item No (111) complained that the Manager and the Assistant 
Manager of that estate also worked for him The Tribunal held that the number 
of all these persons coming within these two categories far exceeded the pres- 
cribed number of persons who could be employed in an election and their salary 
for the period they worked for the appellant in connection with the election, if 
added to the admitted election expenses would exceed the maximum expenditure 
permissible for contesting a single-member constituency The Tribunal, therefore, 
held that the appellant was guilty, under both these heads, of corrupt practice 
as defined m section 123 (7) of the Representation of the People Act, 1951 and 
was consequently liable to be dealt with under section 100 (2) ( b ) and section 145 
of that Act These findings as to employment of extra persons on payment and 
the expenditure of money in excess of the permissible maximum election expenses 
necessarily led to the further finding that inasmuch as these expenses had not been 
shown in the appellants return of election expenses the appellant was also guilty 
of a minor corrupt practice as defined m section 124 (4) of the Act and was liable 
to be dealt with under section 100 (2) (a) and section 145 of the Act In the 
result, the Tribunal under the general issue No 8 only declared the election of 
e appellant to be void Hence this appeal filed by the unseated candidate with 
the special leave of this Court 

Section 77 of the Representation of the People Act, 1951, provides that the 
maximum scales of election expenses at elections and the numbers and descrip- 
tions o persons who may be employed for payment in connection with election 
* a e as may be prescribed As regards the maximum expense Rule 117 lays 
v 0Wn at no ex P ense shall be incurred or authorised by a candidate or hts elec- 
tion agent on account of or m respect of the conduct and management of an elec- 
on in any one constituency in a State in excess of the maximum amount specified 
in respect of that constituency in Schedule V The maximum amount specified 
in t at sc edule in respect of a single-member constituency in the Uttar Pradesh 
is only Rs 8,000 Rule 118 prescribes that no person other than or m addiUon 
to t ose specified in Schedule VI shall be employed for payment by a candidate 
or his election agent m connection with an election Schedule VI allows 1 election 
W * counnn g agent, 1 clerk and t messenger at all elections It also allows, 
in addition to these, 1 clerk and 1 messenger for every 75 000 electors and l polling 
agent and 2 relief agents for each polling booth and 1 messenger at each polling 
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"booth The contravention of the provisions of section 77 read with Rules 117 and 
1 18 and Schedules V and VI is made a corrupt practice by section 123 (7) Sec- 
tion 123 (7) clearly shows that in order to amount to a corrupt practice the excess 
expenditure must be incurred or authorised by a candidate or his agent and the 
employment of extra persons must likewise be by a candidate or his agent 

The charge against the appellant was, inter aha, that the Manager, Assistant 
Manager, 20 Zifadars of Ametfu estate and their peons and orderlies had worked 
for the appellant m connection with the election The Tribunal took the view 
--we think quite erroneously — that although the estate belonged to the father 
•of the appellant, nevertheless, as the appellant was the heir apparent and actuall 
looked after the estate on behalf of the old and infirm proprietor these servants 
■of the estate were “ virtually " his own ’ servants and could properly be regarded 
as having been emploved for payment by the appellant The learned Adv ocate 
appearing for the respondent franklv and properlv conceded that he could not 
support this part of the finding of the Tribunal He however contended reiving 
on the language used in section 77 that if the number of persons who worked for 
payment m connection with the election exceeded the maximum number specified 
an Schedule VI, the case fell withm the mischief of the relevant sections and the 
rules, no matter who employed them or who made pavments to them It is true 
that section 77 uses the words * who may be employed for payment" without 
indicating by whom employed or paid but it must be borne in mind that the gist 
•of a corrupt practice as defined in section 123 (7) is that the employment of extra 
persons and the incurring or authorising of excess expenditure must be by the 
candidate or his agent. The provisions of Rules 1 17 and 1 18 are to be read m the 
light of this definition of a corrupt pracuce Indeed, these rules follow the language 
of section 123 (7) in that they prohibit the employment of persons other than or 
in addmon to those specified in Schedule VI and the incurring or authorising 
of expenditure in excess of the amount specified in Schedule V and in both cases 
by a candidate or his agent Secnon 77 must therefore be read in a manner 
consonant with section 123(7) and Rules 117 and n8 In this view of the matter 
the observation made by Philhmore, J m Joseph Forster H 1 Ison and another \ Sir 
Christopher Furness *, relied on by the appellant and referred to in the judgment 
of the Tribunal are quite apposite There can be no doubt that m the eye of the 
Jaw these extra persons w ere m the employment of the father of the appellant and 
paid by the father and they tv ere neither employed nor paid by the appellant 
Thfi- case , •brce&ir'- , does. "W talk w »h m WJd’ w**, $ \t alL ird. £ hif Hft. 
it cannot come withm section 124 (4) It obviously was a case where a father 
assisted the son m the matter of the elecuon These persons w ere the employ ees 
of the father and paid b\ him for working in the estate At the request of the 
father they assisted the son in connecuon with the elecuon w hich strictly speaking 
they w ere not obliged to do \\ as the posiUon m law at all different from the position 
that the father had given these employees a holiday on full pay and they voluntarily 
rendered assistance to the appellant m connection with his elecuon 7 I\e think 
not It is clear to us that qua the appellant these persons were neither emploved 
nor paid bv him So far as the appellant was concerned they were mere volun- 
teers and the learned Advocate for the respondent admits that employment of 
"volunteers does not bring the candidate within the mischief of the defimuon of 

16 0 Mally &. Hirdcas tie s Report of Elections Cases p 1 at p 6 
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corrupt practice as given in section 123 (7) The learned Advocate, how ev er, 
con ended that such a construction would be against the spirit of the election 
lai « in that candidates who hate nch friends or relations would hate an unfair 
adtartage oter a poor rival The spirit of the law may well be an elusive and 
unsafe guide and the supposed spint can certainlt not be giten effect to in oppo- 
sition to the plain language of the sections of the Act and the rules made there- 
under If all that can be said of these statutory provisions is that construed! 
according to the ordinary, grammatical and natural meaning of their language 
thev work injustice by placing the poorer candidates at a disadvantage the appeal 
must be to Pa lament and not to this Court. 

O a consideration of the relevant provisions of the Act and the rules and 
the arguments advanced before us we are of opinion that the appellant cannot 
in the circumstances of this case be held to be guilty of any corrupt practice under 
secuon 123 (7) as alleged against him It follows from this that not having incurred 
am expenditure over and above what was shown by him m his return of election 
expenses he cannot be said to have concealed such expenditure and, therefore,, 
he cannot be held to hav e been guilty of any minor corrupt practice under sec- 
tion 124 (4) of the Act In the view we have taken, namely, that these extra men 
were not employed or paid by the appellant, it is unnecessary, for the purpose 
of this appeal, to discuss the question whether if one’s own serv ants are also utilised 
or employed in the conduct of the election, their salary for the penod they are 
so utilised or employed should be regarded as election expenses and shown m the 
return On that we prefer not to express any opinion on this occasion No other 
point having been ra-sed we allow the appeal with costs 

— Appeal allotted 


SLPREME COLRT OF INDIA 
(Civil Appellate Jurisdiction) 

Present — \Iehr Chakd Mahajan, Chief Justice, B K. Mukkerjea, S R 
Das Vivian Bose and Ghulav Hasan, JJ 

R- M Seshadn Appellant* 


Th“ District Magistrate Tanjore and another 
hmon of India 


Respondents 
Intervener 

Con-t Ik J>n of India (i9 3 o) Article 19 (1) (g) and (6) — R ght la carry cn trade or business ’ — If con 
tra * ei by cond t on in licence issued sender the Cinematograph A t (II of 1918) sect on 8 reputing exhibition 
of one or mare apprtred films as directed by the Gocenemeni at each performance 

The Uccibc ismed by the District Magistrate to the owner of a cmcrns theatre contained vuet 
o owing condition as required by a Government notification under section 8 of the Cioe- 
-ograp Act 4 (a) The licensee shall exhib t at each performance one or more approved 
““ ° * uch l ”’£ th “d for such length of time as the Provincial Government or the Central Govera- 
m nt mav by general or special order direct. 

n 1 CCTL5 ee shall comply with such directions as the Provincial Government may b> 

genera or special order gn e as to the manner in winch approved films shall be exhibited in the course 
ol any performance 

Explarat “ Approved films means a cinematograph film approved for the purpose of tins 
condition hv the Provincial Government or the Central Government 


Civ 3 Appeal \o 192 of 1952 


October 19^4 
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Special condition 3 — -The licensee should exhibit at the commencement of each performance 
not Ie»s than a 000 feet of one or more approved films 

The licensee moved the High Court of Madras under Article 226 of the Constitution for an 
order to the District Magistrate to delete the conditions from his licence and to the State of Madras 
to rescind the notifications issued bv it His contention was that the conditions impos'd by the said 
notifications are ultra first and bey ond the pow ers of the Lcens ng authonty and that they are \ otd inas- 
much as they contravened his freedom of speech and expression under Article ig {1) (a) and his 
right to carry on trade or business under Article 19 (1) g) of the Constitution The High Court 
rejected both the contentions and held that the conditions imposed were reasonable and were in the 
interests of the general public On appeal 

Held as the condiuon 4 (a) stands there is no principle to guide the licensing authonty and a 
condition such as the above may lead to the loss or total extinction of the business itself A condition 
Couched in such wide language is bound to operate harshly upon the cinema business and cannot 
be regarded as a reasonable restneuon The condiuon does not profess, to lay down that the 
appro! ed films must be of an educanoaal or mstrucnonal character for the purpose ot social or public 
welfare It savours more of an imposition than a restneuon Condiuon 4 (a) as it stands at present 
amounts to an unreasonable restneuon on the right of the licensee to carry on his business and 
must be declared void as against the fundamemal right of the appellant under Article tg (i) (5) 
Special condition No 3, imposes no maximum length of film which a licensee may be compel- 
led to exhibit and therefore the discretion of the authority is unrestrained and unfettered and must 
lead to an unjustifiable interference with th» right of the Lcensec to carry on his business This 
condiuon ts equally obnoxious and must be deleted 
(ig 3 tj a M L J 517, rt-med 

\ppeal under Article 132 (1) of the Constitution of India from the Judgment 
and Order dated 24th August, 1951, of the Madras High Court in Civil Miscel- 
laneous Petition No 5744 of 1951 1 

The Appellant in person Appeal filed by S Subramamon, Advocate 
C.K Daphltny, Solicitor General for India ( R Ganapathy Iyer and P. G Gokhale t 
Advocates with him) for Respondent. 

C K Daphtary , Solicitor-General for India (P A Mehta and P G Gokhale y 
Advocates, with him) for Intervener 

The Judgment of the Court was delivered by 

Ghulam Hasan J —The appellant is the owner of a permanent cinema theatre 
called Sn Brahannayaki in Tiruthuraipundi, Tanjore District, and held a licence 
from the District Magistrate, Tanjore, in respect of the same with effect from 
5th September, 1950, to 4th September, 1951 The licence is granted for one 
year at a time and is renewable from year to > ear He objected to certain con- 
ditions m the licence imposed by the District Magistrate, Tanjore, in pursuance 
of 2 notifications (G Q Mis 1054, Home dated 28th March 1948 and G O 
Mi, 3422, dated 15th September, 1948) issued bv the State of Madras purporting 
to act in exercise of powers conferred by section 8 of the Cinematograph Act of 
1918 The impugned conditions ma> conveniently be set out here 

4 (s The licensee shall exhibit at each performance one or more approved films of such 
length and for such length of time as the Provincial Government or the Central Government may , 
bv general or special order direct 

(i) The licensee shall comply with such direcuous as the Provincial Government mav by 
general or special order give as to the manner m which approved films shall be exhibited in the 
course of anv performance 

Explanation — Approved films means a cinemttograph film approved for the purpose of this 
condition by the Provincial Government or the Central Govemment- 


{»&>») * 't-b-J $«7 
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Special condition 3 — The licensee should exhibit at the commencement of each performance 
not les_ than 2 ooo feet of one or more approved films ’ 

The appellant moved the High Court of Judicature at Madras under Article 
226 of the Constitution for an order or direction to the District Magistrate, Tanjore, 
to delete the said conditions from his licence and to the State of Madras to rescind 
the notifications issued by it His contention was that the conditions imposed 
by the said notifications are ultra vtres and beyond the powers of the licensing 
authority and that they are void inasmuch as they contravened his freedom of 
speech and expression under Article 19 (1) (a) and his right to carry on trade or 
business under Article ig (1) (g) of the Constitution Both the contentions were 
rejected the High Court holding that the conditions imposed were reasonable 
and were in the interests of the general public The High Court granted leave 
to appeal to this Court 


The appellant who argued the appeal in person raised 2 main contentions 
He argued firstly, that the notifications and conditions are beyond the compe- 
tence of the Government of Madras and the District Magistrate, and secondly, 
that in any event the conditions do not, as being outside the scope of the Cine- 
matograph Act amount to reasonable restrictions imposed in the interest of the 
general public 


We are of opinion that this appeal can be disposed of on the second ground 
It may be stated that the Madras Cinematograph Rules, I933, were amended 
by die notification GO Mis 1054 Home, dated 28th March, 1948, in exercise 
of the powers conferred hv section 8 of the Cinematograph Act, 1918 (Central 
ct of 1918), and in place of condition 4 of the licence in Form A, the impugned 

conditions were inserted Section 8 empowers the State Government to make 
ru es or the purpose of carrying into effect the provisions of the Act The object 
H u ^ State<3 ™ ,Ke P reamble 1S to m ake provisions for regulating exhibitions 
under the Cinematograph Act Without going mto the question whether it is 
wit in t e contemplation of the Act that educational and instructional films should 
h S™ and WhCther the holdcr of a cmem a licence may be compelled to exhibit 
su ms as falling within the scope of the Act, the question which still arises for 
consi eration is whether the impugned conditions amount to “ reasonable res- 
ncnons within the meaning of Article 19 (6) Approved films are those films 
c are ei er produced by the Government or are purchased from the private 
pro ucers As the private producers do not possess any machinery for marketing 
eir hhns the Government purchases them from such producers and charges hire 
rom t e cinema licensees for showing such films Condition 4 (a) compels a 
andT* l ° U at Cach performance one or more approved films of such length 
°r sue ength of time as the Provincial Government or the Central Govern- 
em may direct Neither the length of the film nor the period of time for which .t 
__ S j specified in the condition and the Government is vested with 
at us d, a t d d ? Cretl ° n ‘° cotn P el a licensee to exhibit a film of any length 
wh 3, rr" 1 , ' Ch may COnsume the whole or the greater part of the time for 
u , C P er ormance 15 given The exhibition of a film generally takes two 

. ” 3 c l uartcr Now, if there is Nothing to guide the discretion of the Govern- 
1 U °P cn lt t0 require the licensee to show approved films of such great 
length as ma> exhaust the whole of the time or the major portion of it intended 
for each performance The fact that the length of the time for which the approv ed 
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films may be shown is also unspecified leads to the same conclusion, in other words, 
the Government may compel a licensee to exhibit an approved film, say for an 
hour and a half or even two hours \s the condition stands, there can be no doubt 
"that there is no principle to guide the licensing authority and a condition such as 
the above may lead to the loss or total extinction of the business itself A condition 
couched in such wide language is bound to operate harshlv upon the cinema business 
and cannot be regarded as a reasonable restriction It savours more of the nature 
of an imposition than a restriction It is significant that the condition does not 
profess to lay down that the approved films must he of an educational or instruc* 
"tional character for the purpose of social or public welfare We think, therefore, 
that condition 4 (a) as it stands at present amounts to an unreasonable restriction 
on the right of the licensee to carry on his business and must be declared void as 
^against the fundamental right of the appellant under Article 19 (i) (g) 

Among the special conditions condition 'No 3 which requires the licensee 
to exhibit at the commencement of each performance not less than 2,000 feet of 
one or more of the approved films is open to similar objection This condition 
lays down the minimum length of the film to be shown as 2,000 feet and gives no 
indication of the maximum We are informed that the showing of a film of 2,000 
feet will take about 20 minutes This will work out to about i/yth of the total 
time of each performance if it is taken to last for 2 J hours Whether a maximum 
of 2,000 feet would be reasonable is a matter we need not consider but as this is 
mentioned as the minimum it is obvious that the Government may compel the 
licensee to exhibit a film of 10,000 or 12 000 feet which in effect will amount to 
pushing out of the film intended to be «hown by the licensee during the time allotted 
-Here again no maximum limit having been imposed it follows that the discretion 
of the authontv is unrestrained and unfettered and must lead to an unjustifiable 
-interference with the right of the licensee to carry on his business We hold, 
"therefore, that this condition is equally obnoxious and must be deleted We 
accordingly allow the appeal and hold that condition 4 (a) and special condition 3 
expressed as they are at present are void and have no legal effect as against the 
fundamental nght of the appellant under Article 19 (1) (g) of the Constitution 
W T e express no opinion upon the first contention advanced by the appellant. 
The appellant will get his costs from the respondent m this Court and m the Court 
below. 


Appeal allotted 
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SUPREME COURT OF INDIA 
(Original Jurisdiction) 

Present — Mehr Chand Mahajan, Chief Justice, B K Mukherjea, 
S R Das, Vivian Bose and Ghulam Hasan, JJ 

Hira Lai Dixit Petitioner* 


The State of Uttar Pradesh Respondent 

In the matter o f printing, publishing and circulation of a pamphlet over the name: 
of the abovementioned Petitioner, Hira Lai Dixit (General Secretary), 
Praja Socialist Party, Mainpur) entitled “ Hamara Vahan Vibhag 5> 

AND 

In the matter of the Contempt of Court Proceedings 
i onlempt 0/ Court —Party to a pending appeal distributing leaflets 1 n the Court premises containing passage 
likely to hinder or obstruct the due course of administration of justice and making remarks about opposite party 
—•Contempt— Court s power to punish for 

A party to a pending appeal m the Supreme Court in which the State was the respondent 
distributed in the Court premises a printed leaflet which contained inter alia the following passage 
* The public has full and firm faith in the Supreme Court, but sources that are in the know say that 
the Government acts with partiality tn the matter of appointment of those Hon ble Judges as 
Ambassadors Governors High Commits oners etc who give judgments against the Government 
but this has so far not made any difference m the firmness and justice of the Hon ble Judges ” 

Held the necessary molication of these words s that the Judges who decide in favour of the 
Government are re -w leu Dy the Got eminent with these appointments The object of writing 
this passage and pari c aa 1 of publishing it at the time it was actually done was quite dearly to 
a J : ' :l , cnr mmt “ of me Judges and to deflect them from the strict performances of their duties The 
th- H “ g pa “ age lnd ,h bme aad P Uce of m publication certainly tended to hinder or obstruct 
ue a m n su-at on of j slice and is a contempt of Court Such insinuations as are implicit in 
6 ?? S,asc *e < ? UC5 ’ ,0n ar * dcr °Satory to the dignity of the Court and are calculated to undermine the 
the peopl 1 thc ‘Otegnty of the Judges The rest of the leaflet which contained an 
1 pa “y 10 proceedings the object of writing and the time and place of its publication 
. c, t0 de „ the Court from performing its strict duty by creating prejudice in its mind 

aga nst the State is equally a contempt 

the WM 5uramar y J urlsd c,lon of Superior Courts must no doubt be sparingly exercised but where 
IC intc r rcst it the Court will not shrink from exercising it and imposing punishment 

y way of imprisonment in cases where a fine may not be adequate 

dents^tn^a Court on 16th September, 1954, calling upon the respon- 
contempt of Court ^ sb ° w 031156 w ^y they should not be proceeded against for 

The Attorney-General for India (M C Selaload) with P A Mehta, Advocate, 
present to assist the Court 

A . f? Isaac ** Senior Advocate (R Palnaik and 5 5 Shukla of Shukla Prasad & Co , 
Advocates with him) for Respondent No 1 

wither La l SaXena ’ Advocate and 5 5 Shukla of Shukla Prasad & Co , Advocates 
wim him for Respondent No 2 

S S Shukla Advocate of Shukla Prasad & Co for Respondent No 3 
The Judgment of the Court was delivered by 

rallm^inn - ]? 113 ^ "" lSSUed by thts Court on the ,6th September, 1954, 
nrocefded * the r ! s P ondeTits to a PP ear aad thaw cause why they should not be 
proceeded against for contempt of this Court 
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It is desirable to mention a* the outset the circumstances m which it became 
necessary for this Court to issue this Rj 1 “ On the lath September, 1954, there 
were on that day’s cause list for hearing and final disposal two appeals, being 
Appeal No 182 of 1954 ( Saghr Ahmad v Tne State of Ut'ar Pradesh and others) 
and Appeal No 183 of 1954 (\Itrza Ha, an Agka v Th> Sta e of Uttar Pradesh and 
others ) 1 A large number of wnt petitions, 224 m number, under Article 32 of the 
Constitution raising the same questions were also on the cause list for that day 
Both the appellants and all the peutioners were engaged in carrying on businesses 
as carriers of passengers and goods by motor buses or lorries on different routes 
under licenses issued by the State of Uttar Pradesh and in cases where the route 
passed into or through the State of Delhi countersigned by that State Some 
of these persons had originally been granted permanent permits by the Regional 
Transport Authority Pursuan to the polic\ of nationalisation of road transport 
business the State of Uttar Pradesh made declarations under section 3 of the Uttar 
Pradesh State Road Transport Act ic^o to the effect that road transport services 
on certain routes should be run and operated by the State Government in the 
manner mentioned in the relevant declarauons and it also published schemes 
of road transport services under section 4 of that Act In furtherance of its object 
the State Government began to serve notices on the licensees to stop plying buses 
on specified routes The appellants thereupon applied to the Allahabad High 
Court for a wnt of mandamus directing the State Government and its Minister of 
Transport to withdraw the declaration made under section 3 of the Uttar Pradesh 
Road Transport Act 1950 in respect of their respective routes and directing them 
and their officers to refrain from proceeding further under sections 4 and 5 of 
that Act and not to interfere with the operaUon of their respective stage carriages 
and foT other ancillary reliefs By an order made on the 17th November, 1953, 
the Allahabad High Court dismissed those applications The two petitioners 
thereupon filed these two appeals in this Court after having obtained a certificate 
from the Allahabad High Court under Article 132 (1) of the Constitution The 
appellants obtained orders for stay of proceedings until the determination of 
their appeals In view of the decision of the Allahabad High Court many other 
persons holding licenses for plying motor stage carnages or contract carnages 
came direct to this Court with applications under Article 32 for appropriate wnts 
and obtained interim stay As already stated, the two appeals and all those 
numerous applications were posted on the cause list for the 14th September, 1954, 
for final disposal The respondent Hira Lai Dixit was the petitioner in one of 
those wnt applications The two appeals were called on for hearing on that day 
and were part heard The heanng conunued for the whole of the 15th and 16th 
September, 1954, and was concluded on the 17th September, 1954, when the 
Court took time for considering its decision The Court has not yet delivered 
its judgment A large number of persons, presumably the petitioners in the 
"wnt petitions or otherwise interested therein, attended the Court on all those 
dates for the result of the decision of the appeals would also conclude the wnt 
petitions It appears that on the 15th September, 1954, a leaflet printed in the 
Hindi lammage and characters, consisting of 18 pages, intituled “ Hamara Vahan 
Vibhag ” meaning “ Our Transport Department,” purporting to be wntten by 
the respondent Hira Lai Dixit and containing a foreword purporting to be wntten 

1. Tbe Judgment has been since reported 1a (19^4) $ C.J 819 (19^) 2 M.L.J 622 
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tion of deciding cases in favour of Government in expectation of getting high 
appointments, nevertheless, if they decide m favour of the Government on this 
occasion knowledgeable people will know that they had succumbed to the temp- 
tation and had given judgment m favour of the Government in expectation of 
fu*ure reward in the shape of high appointments of the kind mentioned in the 
passage The object of writing this paragraph and particularly of publishing it at 
th“ time it was actually done was quite dearly to affect the minds of the Judges 
and to deflect them from *he strict performance of their duties The offending 
passage and the time and place of its publication certainly tended to hinder or 
obstruct the due administration of justice and is a contempt of Court 

There is another aspect of the matter Even if the passage about the Judges 
were rot in the leaflet the rest would still amount to a serious contempt of Court 
There is in it a strong denunciation of the State of Uttar Predesh, a party to the 
appeal and the petitions regarding the very matters then under the consideration 
of this Court It was not fan comment on the proceedings but an attempt to 
piejudice the Court against the State and to stir up public feeling on the very 
question then pending for decision The manner in which the leaflets were 
distributed the language used in them and the timing of their publication could 
only have had one object, namely to try and influence the Judges in favour of the 
petitioner and the others who were m the same position as himself This again 
is a clear contempt of this Court 

It is well established as was said by this Court in Brahma Prakash Sharmas 
case 1 that it is not necessarv that there should in fact be an actual inter- 
ference with the course of administration of justice but that it is enough if the 
effendmg publication is likely or if it tends in any way to interfere with the proper 
administration of law Such insinuations as are implicit in the passage m question 
are derogatory to tne dignity of the Court and are calculated to undermine the 
confidence of the people in the integrity of the Judges Whether the passage is 
read as fulsome flattery of the Judges of this Court or is read as containing the 
insinuations mentioned above or the rest of the leaflet which contains an attack 
on a party to the pending proceedings is taken separately it is equally contemptuous 
o the Court that the object of writing it and the time and place of its publi 
canon were or were calculated to deflect the Court from performing its strict 
duty, either by flattery or by a veiled threat or warning or by creating prejudice 
m its mind against the State We are, therefore, clearly of opinion and we hold 
that the Respondent Hira Lai Dixit by writing the leaflet and m particular the 
passage m question and by publishing it at the time and place he did has com- 
muted a gross contempt of this Court and the qualified apology contained in his 
a av,t anf ^ repeated by him through hxs counsel cannot be taken as sufficient 
amends for his misconduct. 

It should no doubt be constantly borne in mind that the summary juris 
iction exercised by superior Courts in punishing contempt of their authority 
exists for the purpose of preventing interference with the course of justice and 
or maintaining the authority of law as is administered in the Court and thereby 
Jio mg protection to public interest m the punty of the administration of justice 

is is certainly an extraordinary power which must be sparingly exercised but 

1 I>953)SCJ 53, (1953) SC.R 1169 (1953) 2 M-L.J 231 (S C.) 
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•where the public interest demands it, the Court will not shrink from exercising 
it and imposing punishment even by way of imprisonment, in cases where a mere 
fine may not be adequate 

After anxious consideration we have come to the conclusion that m all the 
circumstances of this case it is a fit case where the power of the Court should be 
exercised and that it is necessary to impose the punishment of imprisonment 
People must know that they cannot with impunity hinder or obstruct or attempt 
to hinder or obstruct the due course of administration of justice We, therefore, 
find respondent Hira Lai Dixit guilty of contempt of Court make the Rule absolute 
as against him and direct that he be arrested and committed to civil pnson to 
undergo simple imprisonment for a fortnight He must also pay the costs, if any, 
incurred by the Union of Jndia 

Rule made absolute 

SUPREME COURT OF INDIA 
(Criminal Appellate Jurisdiction) 

Present — Mehr. Chand Mahajan, Chief Justice B K Mukherjea, Vivian 
Bose, B Jaoannadhadas and T L Vknnatarama Ayyar, JJ 
Zaverbhai Amaidas Appellant * 

v 

The State of Bombay Respondent 

Conshtut on of India (1950) Article 554 ( 2 ) — anji ‘foci — Central Act ( Lll of 1950) emending 
Essential Supplies {Temporary Toners) Act Y XIV of 1946) section 7 — If price Is ocer section 2 0/ Bombay Ac 
( XXXVI «f 1947) pros d ng for enhanced punishment — Doctnn of 1 mpl ei repeal 

By the proviso to Arucle 254 (a) the Constitution of India 1950 has enlarged the powers of 
Parliament and under that proviso Patl ament can do what the Central Legislature could not 
under section 107 (2) of the Government of India Act 1935 and enact a law adding to amending 
varying or repealing a law of the State when it relates to a matter mentioned in the Concurrent L st 
The pos uon then is that under the Constitution Parliament can acting under the proviso to Art cle 
254 (2) repeal a State law But wh're it does not expressly do so even then the State law w 11 be 
void under that provis on if it confl cts with a later law with respect to the same matter that may 
be enacted by Parliament 

There is no express repeal of Bombay Act XXXVI of 1947 by Central Act LII of 1950 in terms 
of the proviso to Article 254 (a) But the Central Act is legislat on cover ng the same ground and 
the law of the Centre should prevail over that of the State The subject of enhanced punishment 
that is dealt with m Bombay Act XXXV I of 1947 is also comprised in Central Act I II of 1950, 
the same being lim ted to the case of hoarding of foodgrams 

Accordingly section 2 of the Bombay Act cannot prevail against section 7 of the Essential Supplies 
(Temporary Powers Act (XXIV of 1946) as amended by Act No LII of 1950 

Appeal under ArUclc 132 (1) of the Constitution of India from the judg- 
ment and order dated 20th January, 1953, of the High Court of Judicature at 
Bombay in Criminal Revision Application No 642 of 195a 
I C Dalai and P K Chatlerjce, Ad\ ocates, for Appellant 
M C Setahad, Attorney General of India (P A Mehta and P G Gokhale, 
Advocates, with him) for Respondent 

The Judgment of the Court was delivered by 

Ver&atarama Ayyar, J —This is an appeal against the judgment of the High 
Court of Bombay dismissing a revision petition filed by the appellant against his 

• Criminal Appeal No 31 of 1953 

R— m 


6th October 1954 
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conviction under section 7 of the Essential Supplies (Temporary Powers) Act 
(XXIV of 1946) 

The charge against the appellant was that on 6th April, igSi, he had trans- 
ported 15 tnaunds of juwar from his village of Khanjroh to Mandvi without a 
permit, and had thereby contravened section 5 (1) of the Bombay Food Grams 
(Regulation of Movement and Sale) Order, 1949 The Resident First Class 
Magistrate of Bardoli who tried the case, found him guilt) , and sentenced him to 
imprisonment till the rising of the Court and a fine of Rs 500 The comiction 
and sentence v ere both affirmed by the Sessions Judge, Surat, on appeal The 
appellant thereafter took up the matter in revision to the High Court of Bomba) , 
and there for the first time, took the objection that the Resident First Class Magis- 
trate had no jurisd cuon to try the case, because under section 2 of the Bombay 
Act IS. 0 XXXVI of 1947 the offence w as punishable with imprisonment, which might 
extend to seven years and under the Second Schedule to the Criminal Procedure 
Code, it was only the Sessions Court that had jurisdiction to try such offence 
The answer of the State to this contention was that subsequent to the enactment 
of the Bombay Act No XXXVI of 1947, the Essential Supplies (Temporary 
Powers) Act had undergone substantial alterations, and was finally re cast by 
the Central Act No LII of rq^o , that the effect of these amendments was that 
Act No XXXVI of 1947 had become inoperative, that the governing Act was 
Act No LII of 1950, and that as under that Act, the maximum sentence for 
the offence m question was three years, the Resident First Class Magistrate had 
jurisdiction over the offence 


The revision petition was heard by a Bench consisting of Bavdekar and 
Chamant, JJ Bavdekar J , was of the opinion that the amendments to the 
Essential Supplies (Temporary Powers) Act including the re-enactment of sec- 
tion 7 in Act No LII of 1950, did not trench on the field covered by the Bombay 
Act No XXXVI of 1947, which accordingly remained unaffected by them Chainam, 
J , on the Other hand held that both Act No XXXVI of 1 947 and Act No LII of 
1950, related to the same subject-matter, and that as Act No LII of 1950 was a 
Central legislation of a later date, ic prevailed over the Bombay Act No XXXVI of 
*947 O n difference of opinion, the matter came up under section 429, 
Criminal Procedure Code for hearing before Chagla, CJ, who agreed with 
Chainam, J , that there was repugnancy between section 7 of Act No LII of 
1050 and section 2 of the Bombay Act No XXXVI of 1947, and that under Article 
»54 (2), the former prevailed , and the revision petition was accordingly dismissed 
Against this judgment, the present appeal has been preferred on a certificate under 
Article 132 (1), and the point for determination is whether contravention of sec- 
tion 5 (t) of the Bombay Food Grains (Regulation of Movement and Sale) Order, 
* 949 . « punishable under section 2 of the Bombay Act No XXXVI of 1947, in 
j 02X6 tn n al ,hc Resident First Class Magistrate would be without 
jurisdiction , or whether it is punishable under section 7 of the Essential Supplies 
(Temporary Powers) Act, as amended bv Act No LII of 1950, in which case, 
the tnal and conviction of the appellant by that Magistrate would be perfectly 


It is now necessary to refer in chronological sequence to the statutes bearing 

“ ' xvw 2 n in ,i 6 Start Supplies (Temporary Powers) Act 
No XXIV of 1946 enacted by the Central Legtelature by vmue of the power. 
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conferred on it by g and 10, George VI, Chapter 39 It applied to the whole 
of British India. Section 3 of the Act conferred power on the Central Govern- 
ment to issue orders for regulating the production, supply and distribution of 
essential commodities, and under section 4, this power could be delegated to the 
Provincial Government Section 7 (1) provided for punishment for contraven- 
tion of orders ‘issued under the Act, and ran as follows 

“ If any person contravenes any order made under section 3 he shall be punishable with imprison- 
ment for a term which naav extend to three years or with fine or with both, and if the order so provides 
any Court trying such contravention may Arect that any property in respect of which the Court 
is satisfied that the order has been contravened shall be forfeited to His Majesty 

Crowded that where the contravention » of an order relating to foodstuffs which contains 
an express provision in this behalf, the Court shall make such direction unless for reasons to be 
recorded in writing it is of opinion that the direction should not be made in respect of the whole or 
as the case may be, a part of the property 

The State of Bombay considered that the maximum punishment of three years’ 
imprisonment provided in the above section was not adequate for offences under 
the Act, and with the object or enhancing the punishment provided therein, enacted 
Act No XXXVI of 1947 Section 2 of the said Act provided (omitting what 
is not material for the present purpose) that 

“ Notwithstanding anything contained in the Essential Supplies (Temporary Powers! Act, 
1946, whoever contravenes an order made or deemed to be made udder section 3 of the said Act, 
shall be punished with imprisonment which may extend to seven \ears hut shall not, except for 
reasons to be recorded m writing be less than six months and shall also be babte to fine ” 

This section is avowedly repugnant to section 7 (1) of the Essential Supplies 
(Temporary Powers) Act Section 107 (2) of the Government of India Act, 
which was the Constitution Act then in force, enacted that 

* Where a Provincial law with respect to one of the matters enumerated in the Concurrent 
Legislative List contains any provision repugnant to the provisions of an earlier Dominion law or 
an existing law with respect to that matter then, if the Provincial law having been reserved Tor the 
consideration of the Governor General has received the assent of the Governor-General, the Pro- 
v.ncjal law shall in that province prevail but nevertheless the Dominion Legislature may at any 
time enact further legislauon with respect to the same matter 

On the footing that the subject-matter of Act No XXXVI of 1947 fell within the 
Concurrent List, the Bombay Government obtained the assent of the Governor- 
General therefor, and thereafter, it came into force on 25th November, 1947 The 
position therefore was that by reason of secuon 107 (2) of the Government of India 
Act, Act No XXXVI cf 1947, prevailed m Bombay over section 7 of the Essential 
Supplies (Temporary Powers) Act, but at the same time, it was subject under 
that secuon to all and anv “ further legislation with resnect to the same matter,” 
that might be enacted by the Central Legislature 

Hie contention of the State is that there was such further legislation by the 
Central Legislature in 1948, in 1949 and again in 1950, and that as a result of 
such legislation, section 1 of the Bombay Act No XXXVI of 1947, had becom 
inoperative In 1948, there was an amendment of the Essential Supplies (Tem- 
porary Powers) Act, whereby the proviso to secuon 7 (1) was repealed and a new 
proviso substituted, which provided infer aha that, 

‘ Where the contravention a of an. order relating to foodstuffs which comams an express pro- 
vision in th s behalf the Court shall direct that any property tn respect of wh ch tf e order has been 
contravened shall be forfeited to His Majesty, unless for reasons to be recorded in writing it i» of 
opinion that the direction should be nude not in respect of the whole, or as the case may be, a part 
of the property “ 
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Under this amendment, the proviso to section 7 K ) P 

substituted in the following terms . 

n order relating to foodstuffs, the Court shall (») sentence 


“ (&) Where the contravention n 


a which may extend to three 


years and mav, m addition impose a sentence of fine, unless 

that a sentence of fine onh will meet the ends of just ce , and 


tore .1*. am proto? ■» '"to* «' “ h " h "» h “ .T. “““1 




VoT reason! .o be retorted « u ofopmion tot red. 

may be, a part of the 


thereof shall he forfeited to His Majesty t .... 
direction „ not orcrear, to be mode m mpect of the who'e, o 

ST— Centol Ac No UI of , 95 o, under tthtch the old s ecUo„ , wan 
repealed and a new section enacted in the following terms 

:S any order under secnon 3 relatmg to cotton texulcs he shaU 


• (1) If any person contravenes any order unaer sec u “ shaU be hablc 

— ■— « 5UCh part * ereof 

as to the Court may seem fit dial' be forfeited to the Government 

(3) If any person contravenes any order under section 3 relating to foo tu s » 

(a) be shall be punishable with iropnsonment for a term wh.ch may extend £ J £ 
to toU .ho bo table to to tore, for report to bo retorted to Court u of opmioo tot • «■«>“ 
of fine only wil’ meet the ends of justice and 


(l) ,ov prof.ru m rrepoot of vh.eb to o.drertito*rei cootr.renri or uteh “ 


10 to Court may term f toll be forfreted to to Coveremem tore! for reuons t< 
to Court u of opmioo h. it t. not nrereary to duett forfeiture m rerpeet of to ubok or, >, to 
case may be anv part of he pro per tv « 

Provided that whe-e the contravention is of an order prescribing the maximum quantity 
of any foodgraia that may lawfiUy be possessed by any person or class of persons, and the pe 
cont-aven ng the order is found to have been in possession of foodgrains exceeding twice t e 
quantity so prescribed the Court shall — 

(a) sentence him to imprisonment for a term which may extend to seven years and to a nc 
not less than twenty times the value of the foodgrain found in his possession, and 

(4) direct that the whole of such foodgrain in excess of the prescribed quantity shall be forfeited 
to the Government 

Explanation — A person in possession of foodgrain which does not exceed by more than five 
maunds the maximum quantity so prescribed shall not be deemed to be guilty of an offence pums 
able under the proviso to this sub-section 

(3) If any person contravenes any order under section 3 relation to any essential commodity 
other than cotton textiles and foodstuffs he shall be punishable with imprisonment for a term w 
may extend to three years or with fine or with both, and if the order so provides, any property in 
respect of wh ch the Court is satisfied that the order has been contravened may be forfeited to e 
Government 

. {4) If any person to whom a direction is given under sub-section (4) of section 3 fails to comply 

with the direction he shall be punishable with imprisonment for a term which may extend to three 
years, or with fine, or with both ” 


It must be mentioned that while the amendments of 1948 and 1949 werc 
made when section 107 (2) of the Government or India Act was m force, the Consti- 
tution of India Act had come into operation, when Act No LII of 195 0 was 
enacted Article 254 (2) of the Constitution is as follows 

“ Where a law made by the Legislature of a State specified in Part A or Part B of the First 
Schedule with respect to one of the matters enumerated in the Concurrent List contains an/ pro- 
vision repugnant to the prows ons of an earlier law made by Parliament or an existing law with respect 
to that matter, then, the law so made by the Legislature of such State shall, if it has been reserved 
for the consideration of the President and has received his assent, prevail in that Slate 
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Provided that nothing in this clause shall present Pa liatoent from. enacting at any time any 
lavt vfith itspeel to the same matter including a Lw adding to amending varying or repealing the 
law so made hv the Legislature of the State 

This is, in substance, a reproducnon of section 107 {2) of the Government 
of India Act, the concluding portion thereof being incorporated in a proviso with 
further additions Discussing the nature of the power of the Dominion Legislature, 
Canada, m relation to that of the Provincial Legislature, in a situation similar 
to that under section 107 (2) of the Government of India Act, it was observed 
by Lord Watson 1x1 lltontey General for Ortano \ Attorney-General for the Dominion 1 , 
*hat though a law enacted bv th“ Parliament of Canada and within its competence 
would override Provincial legislation covering the same field, the Dominion Parlia- 
ment had no authority conferred upon it under the Constitution to enact a statute 
repealing directly an) Provincial Statute That would appear to have been the 
position under section 107 (2) of the Government of India Act with reference to 
the subjects mentioned in the Concurrent List Vow, by the proviso (o Article 
254 (2) the Constitution has enlarged the powers of Parliament, and under 
that proviso. Parliament can do wliat the Central Legislature could not under 
section 107 (2) of the Government of India Vet and enact a law adding to, amending, 
varying or repealing a law of the State when it relates to a matter mentioned in 
the Concurrent List The position then is that under the Constitution Parliament 
can, acting under the proviso to Article 2^4 {0), repeal a State law But where 
it does not expressly do so even then the State law will be void under that pro- 
vision if it conflicts with a later law with respect to the same matter ” that may 
be enacted by Parliament 

In the present case, there was no express repeal of the Bombay Act by Act 
No LII of 1950 in terms of the proviso to Arucle 254 (2) Then the only ques- 
tion to be decided is whether the amendments made to the Essential Supplies 
(Temporary Powers) Act b> the Central Legislature in 1948, 1949 and 1950 
are “ further legislation ’ falling within section 107 (2) of the Government of 
India Act or “ law with respect to the same matter ” falling within Article 254 (2) 
The important thing to consider with reference to this provision is whether the 
legislation is * w respect of the same matter ’ If the later legislation deals not 
with the matters which formed the subject of the earlier legislation but with other 
and distinct matters though of a cognate and allied character then Article 254 (2) 
will have no aqoUcauon The principle embodied in section 107 (2) and Article 
254 (2) is that when there is legislauon covering the same ground both by the 
Centre and by the Province, both of them being competent to enact the same, 
the law of the Centre should prevail over that of the State 

Considering the matter from this standpoint the first question to he asked 
is, what is the subject matter of the Bombay Act No XXXVI of 1947 7 The 
preamble recites that it was to provide for the enhancement of penalties for contra- 
'ention of orders made under the Essential Supplies (Temporary Powers) Act, 
1946 ” Then the next question is, what 1$ the scope of the subsequent legislaUon 
m 1948, 1949 and ig 3 o 7 As the offence for which the appellant has been con. 
victed was committed on 6th Apnl, 1951, it would be sufficient for the purpose 
of the present appeal to consider the effect of Act No LII of 1950, which was uj 
force on that date B> that Act, section 7 (1) of the Essential Supplies (Temporary 
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